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SUMMARY 

INDUSTRIAL COMMISSION OF ARIZONA 

The Office of  the Auditor General has conducted a performance audit of 

the Industrial Commission of Arizona (ICA) in response t o  an 

April 27, 1983, resolution of the Joint  Legislative Oversight Committee. 

This performance audit was conducted as  part  of the Sunset Review s e t  
forth in Arizona Revised Statutes ( A . R . S .  ) 5541 -2351 through 41 -2379. 

The Industrial Commission of Arizona was created i n  1925 to  administer 

the Workers' Compensation Fund. Since then the enabling s tatutes  have 

been revised, substantial ly  modifying ICA's purpose. Today, the 

five-member Commission i s  responsible for various duties,  most 
administered by the ICA director.  These duties include: 1 ) ensuring tha t  

workers' compensation car r ie rs  are  processing claims as  required, 2 

investigating complaints and enforcing laws to  ensure tha t  jobs and job 

s i t e s  are  safe for  employees, 3)  regulating elevators and boilers to  
ensure the i r  safety,  4) arbi t rat ing wage disputes between employers and 

employees, 5)  regulating appl icant-pai d-fee employment agencies, and 6 )  

administering a special revenue fund .  

The Workers' Com~ensation Process 
Is  Efficient B u t  A Few Improvements 
Are Needed (pages 13-22) 

ICA processes workers' compensation claims eff ic ient ly  despite i t s  
substantial work load. Effective management techniques, such as periodic 

s ta tus  reports and temporary s ta f f  reassignments, allow ICA t o  maintain a 

s table  work flow and to  process claims in a timely manner. However, a 
few improvements could further i ncrease cl  aims processing efficiency. A 

s ta tu tor i ly  required protest period of 90 days i s  excessive and may harm 

some cl aimants, particul arly i f the cl  aimant's empl oyer had not obtained 

workers ' compensation insurance. Likewise, the 90-day protest  period 
unnecessarily delays some claimants' permanent benefits. Finally, the 

current process of handling most disputed claims formally produces a 



backlog o f  cases and nay not be the most e f f i c i en t  way t o  resolve a l l  

cases. 

The Legislature should consider amending A.  R. S. 523-947 t o  reduce the 

90-day protest  period t o  45 days. ICA shoul d expand i t s  use of informal 
resolution of disputed claims in  the i n i t i a l  phase of the protest  process. 

ICA Has Not Ensured That Employers 
Dbtai n Workers ' Comuensation 
Insurance (pages 23-32) 

ICA policies and s ta tu tes  do not ensure tha t  a l l  employers obtain 

workers' compensation insurance as  required by law. Over the past 5 

years ICA has paid more than $2.6 million in  compensation payments t o  

injured workers because employers had fai led t o  obtain the required 
insurance. Though ICA paid these claims from the Special Fund designed 

for  t h i s  and other purposes, i t  i s  the properly insured employer who pays 

for th i s  fund through taxes on workers' compensation i nsurance premi urns. 

ICA has taken a passive approach t o  identifying uninsured employers. 
However, even when uninsured empl oyers a re  identified the Comni ssion 

lacks suf f ic ien t  authority and penalties t o  ensure compliance. Other 
agencies in Arizona and other s t a t e s  have successfully developed programs 

that  ICA could adapt and use t o  identify uninsured employers before their  
employees are injured, as  well a s  programs t o  increase pub1 i c  awareness 

of workers ' compensation requirements. Other s t a t e s  a1 so have harsher 
penal t ies .  

The Legislature should consider authorizing ICA t o  impose more stringent 

and effective penal t i e s  against uninsured employers. Thi s shoul d 

i ncl ude: 1 ) i ncreasi ng the existing penal ty against uninsured empl oyers, 

applied a f t e r  ICA receives an uninsured claim, t o  a t  l eas t  cover ICA's 
costs,  and 2 )  authorizing ICA t o  impose penalties on employers without 

the required workers' compensation insurance, whether or not the i r  
empl oyees have f i l ed  workers' compensation claims. These penal t i e s  

should be paid t o  the ICA Special Fund. ICA should develop programs to , • 
increase compl iance with workers' compensation insurance requirements, 

similar t o  those used by other agencies. 



L i cens ing  Empl oyment Agencies 
I s  No t  Necessarv To P r o t e c t  ., - - 
Lonsumers ( ~ a a e s  35-44 1 

L i cens ing  appl i c a n t - p a i  d- fee empl oyment agencies does n o t  e f f e c t i v e l y  

p r o t e c t  consumers. The c u r r e n t  l i c e n s u r e  process does n o t  ensure t h a t  

employment agencies a r e  competent t o  per fo rm t h e i r  se rv ices .  A1 though 

consumers r i s k  some f i n a n c i a l  harm when c o n t r a c t i n g  f o r  placement 

serv ices,  they  can p r o t e c t  themselves w i t h o u t  ICA invo lvement  i f  they  a r e  

g iven  s u f f i c i e n t  i n f o r m a t i o n  about  c o n t r a c t  terms and fees. T h i s  can be 

accompl i shed by s  t r eng then i  ng empl oyment agency 1  aws t o  r e q u i r e  t h a t  

consumers be  g iven  adequate i n fo rma t i on .  These s t rengthened s t a t u t e s  can 

e x i s t  as a  se l f - con ta ined  body o f  1  aw independent o f  a  s p e c i f i c  

r e g u l a t o r y  e n t i t y  , maki ng ICA supe rv i s i on  o f  t h i  s  i n d u s t r y  unnecessary. 

The L e g i s l a t u r e  should cons ider :  1  ) e l  i m i  n a t i n g  empl oyment agency 

1  i censure  and d e l e t i n g  a1 1  o t h e r  requirements rega rd ing  ICA supe rv i s i on  

of p r i v a t e  empl oyment agencies, 2 )  s t reng then ing  employment agency 1  aws 

t o  r e q u i r e  t h a t  consumers be p rov ided  s u f f i c i e n t  i n f o rma t i on ,  and 3 )  

e s t a b l i s h i n g  e f f e c t i v e  p e n a l t i e s  f o r  v i o l a t i o n s  o f  these laws. Whi le  

cons ide r i ng  these changes t h e  L e g i s l a t u r e  shoul d  a1 so cons ider  amending 

t he  d e f i n i t i o n  o f  employment agencies t o  i n c l u d e  ca ree r  counselors.  

Ar i zona  D i v i s i o n  o f  

The Ar izona D i v i s i o n  o f  Occupat ional  Safety and Hea l t h  (ADOSH) B o i l e r  

Sec t ion  does n o t  have an adequate i n s p e c t i o n  program. Most o f  t h e  

S e c t i o n ' s  r e q u i r e d  s a f e t y  i n s p e c t i o n s  a r e  overdue, some by more than  1  

year.  T h i s  i s  i n  p a r t  because t h e  S e c t i o n ' s  poor  r eco rds  p rec lude  i t  f rom 

schedul i ng t h e  i nspect ions e f f i c i e n t l y .  The B o i l  e r  Sec t i on  cannot  

determine f rom i t s  records  how many b o i l e r s  i t  shoul d  be i n s p e c t i n g  

r e g u l a r l y .  I n  a d d i t i o n ,  i nspec t ion  schedules a r e  n o t  grouped by b o i l  e r  

l o c a t i o n  thus  caus ing excess ive t r a v e l ,  and f o l l ow -up  i n s p e c t i o n s  a r e  n o t  

1  i m i  t e d  t o  b o i  1  e r s  w i t h  se r i ous  v i o l  a t ions .  



The B o i l e r  Sec t i on  shou ld  improve i t s  i n s p e c t i o n  program by: 1 )  upda t i ng  

t h e  record-keeping system t o  p r o v i d e  accura te  i n f o r m a t i o n  on i n s p e c t i o n  

needs, 2 )  g roup ing  c e r t i f i c a t e  e x p i r a t i o n  dates accord ing  t o  1 oca t ion ,  

and 3 )  1 i m i  ti ng on-s i  t e  f o l l  ow-up i n s p e c t i o n s  t o  b o i l e r s  w i t h  se r i ous  

v i o l a t i o n s .  

OCCUPATIONAL SAFETY AND HEALTH ADVISORY COMMITTEE 

OCCUPATIONAL SAFETY AND HEALTH REVIEW BOARD 

ARIZONA EMPLOYMENT ADVISORY COUNCIL 

BOILER ADVISORY BOARD 

The O f f i c e  o f  t h e  A u d i t o r  General has a l s o  conducted l i m i t e d  rev iews  o f  

these f ou r  agencies i n  response t o  an A p r i l  27, 1983, r e s o l u t i o n  o f  t h e  

J o i n t  L e g i s l a t i v e  Overs igh t  Committee. These rev iews were conducted as 

p a r t  of t h e  Sunset Review s e t  f o r t h  i n  A.R.S. SS41-2351 through 41-2379. 

An i n t r o d u c t i o n ,  Sunset Fac to r  e v a l u a t i o n  and agency response a r e  

i n c l u d e d  f o r  each of  these agencies. 
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INTRODUCTION AND BACKGROUND 

The Office of the Auditor General has conducted a performance audit  of the 
Industrial Commission of Arizona (ICA) i n  response to  an April 27, 1983, 
resolution of the Jo in t  Legislative Oversight Committee. This performance 
audit was conducted as part  of the Sunset Review s e t  for th i n  A.R.S. 

§§41-2351 through 41 -2379. 

The Arizona Legislature created ICA i n  1925. In i t i a l ly ,  the Commission's 
responsibi l i t ies  included the administration of the Worker's Compensation 
Fund. Major revisions i n  the s ta tu tes ,  especially the creation of the 
State Compensation Fund as a separate agency, modified the Commission' s  
functions. 

Organization and Personnel 

The Governor appoints the f ive  members of the Commission, who are  solely 

responsible fo r  promulgating rules and regulations, reviewing requests for  
1 ump sum commutations,* 1 icensing sel f-i  nsurers for  worker' s  compensation, 

and hiring the ICA director. The s tatutes  allow the Commission t o  
delegate the following powers to  the ICA director:  

e Investigate complaints to  determine whether employment or places 
of employment are injurious or otherwise unsafe t o  the welfare of 
empl oyees. 

@ Administer and enforce a l l  laws for  the protection of the l i f e ,  
health, safety and we1 fare  of employees. 

3r A.R.S. §23-108.03 grants the Commission the authority to  pay workers' 
compensation awards as a lump sum rather than in monthly installments. 



0 Act  as the  regu la to ry  agency ensur ing t h a t  workers' compensation 

c a r r i e r s  a re  processing c la ims i n  accordance w i t h  the  law. 

0 Administer t h e  Special  Fund. 

0 Promote the  vo lun tary  a r b i t r a t i o n ,  mediat ion and c o n c i l i a t i o n  o f  

d isputes between empl oyers and empl oyees. 

Regul a te  appl icant-paid- fee employment agencies. 

I C A  employs approximately 21 5 f u l l  t ime equ iva len t  employees (FTEs) . S i x  

opera t ing  d i v i s i o n s  c a r r y  o u t  ICA's s t a t u t o r y  funct ions,  as described 

be1 ow: 

Claims D i v i s i o n  (70 FTEs) supervises and evaluates a l l  workers' 

compensation c la ims f o r  compliance w i t h  t h e  l aw  and determines 

ICA Special  Fund compensation payments. 

0 Admin is t ra t i ve  Law Judge D i v i s i o n  (42 FTEs) adjudicates d isputed 

workers' compensation c la ims and occupational sa fe t y  and h e a l t h  

cases. 

0 Labor Department (7 FTEs) adminis ters and enforces the  laws 

r e l a t i n g  t o  t h e  payment of wages, employment p rac t ices ,  the  

employment o f  ch i1  dren and the  1  icens ing  o f  p r i v a t e  employment 

agencies. 

0 Arizona D i v i s i o n  o f  Occupational Safety and Heal th (ADOSH) (52 

FTEs) enforces the  Arizona Occupational Safety and Heal th Ac t  t o  

ensure safety a t  t h e  work place, and adminis ters t h e  e leva to r  

safety inspect ion  program and the b o i l  e r  sa fe ty  inspect ion  

program. 



Special Fund Department (5 FTEs) determines benef i ts  a v a i l a b l e  

from the Special  Fund* f o r  support ive care, rehab i l  i t a t i o n  and 

second i n j u r i e s  n o t  covered under r e g u l a r  workers' compensation 

insurance. 

@ The Admin is t ra t i ve  D i v i s i o n  (39 FTEs) prov ides support t o  t he  

e n t i r e  ICA, i n c l u d i n g  1  egal counsel , accounting and computer 

services. 

Budget 

ICA does n o t  rece ive  any funding from the  General Fund. A l l  operat ions 

except t he  Federa l l y  f inanced po r t i ons  o f  the  Arizona occupational sa fe ty  

and hea l th  program are  funded through i t s  admin i s t ra t i ve  fund from a  3  

percent  t a x  p a i d  by empl oyers on t h e i r  workers ' compensation insurance 

premiums. I n  a d d i t i o n  t o  the  3  percent  assessed f o r  operat ions, employers 

pay a  1.5 percent  premium t a x  t o  support t h e  ICA Special  Fund. Cur ren t ly  

t he  Special  Fund's balance i s  approximately $63.6 m i l l i o n ,  al though most 

of these funds must be reserved f o r  f u t u r e  commitments. The I n d u s t r i a l  

Commi s s i  on' s  operat ional  revenues and expenditures f o r  f i scal years  

1981 -82 through 1983-84 are  shown i n  Tab1 e  1. 

* I C A  adminis ters the  Special  Fund, a  specia l  revenue fund es tab l ished 
t o  p rov ide  some support ive medical and i n j u r y  b e n e f i t s  and 
rehabi  1  i t a t i o n  programs t o  extend t h e  bene f i t s  ava i  1  ab le  under r e g u l a r  
workers ' compensation insurance coverage. I n  add i t i on ,  t he  Speci a1 
Fund pays regu la r  b e n e f i t s  t o  employees who a re  n o t  insured by t h e i r  
employer. These employers become l i a b l e  t o  the  Fund f o r  t he  amounts 
p a i d  p l u s  a  pena l ty  charge. 



TABLE 1 

FTE s 

ICA REVENUES AND EXPENDITURES(~ ) 
FISCAL YEARS 1981 -82 THROUGH 1983-84 

Revenues 
Premium assessments 
Federal sources 

Tota l  
Expenditures 

Admin i s t ra t i ve  D i v i s i o n  
Claims D i v i s i o n  
Admi n i  s t r a t i  ve Law 
Judge D i v i s i o n  

Occupational Safety and 
Health D i v i s i o n  

Labor Department 
Special  Fund 
F i r e  Marshal 
Federal ~ u n d s ( ~ )  

Tota l  ~ x ~ e n d i  t ~ r e s ( ~ )  

Actual 
1 981 -82 

2 54 

Actual 
1982-83 

Est imated 
1983-84 

( 1  ) ICA revenues and expenditures do n o t  i nc lude  the  Special  Fund revenues 
and expenditures. 

( 2 )  Inc ludes an amount f o r  t he  F i r e  Marshal 's  O f f i ce ,  which became p a r t  of 
t h e  D i v i s i o n  o f  Emergency Services on January 1, 1982. 

( 3 )  For  f i s c a l  years 1982-83 and 1983-84, a l l  Federal funds supported the  
Occupational Safety and Heal t h  Admini s t r a t i  on program assigned t o  the  
Occupational Safety and Heal th D iv i s ion .  A small p o r t i o n  of 1981-82 
Federal funds a l so  con t r i bu ted  t o  o ther  programs, such as the  F i r e  
Marshal. 

( 4 )  The d i f f e r e n c e  between revenues and expenditures i s  placed i n  t he  
Special  Fund, w i t h  t h e  except ion of excess federa l  funds which r e v e r t  
t o  t he  federal government. 



Scope o f  A u d i t  

Our a u d i t  focuses on ICA's a b i l i t y  t o  perform i t s  s t a t u t o r y  du t ies .  The 

a u d i t  r e p o r t  presents f i n d i n g s  and recommendations i n  f o u r  major  areas: 

0 The e f f i c i ency  o f  ICA's workers'  compensation c l  aims processing 

system; 

0 The ex ten t  t o  which I C A  ensures compliance w i t h  workers'  

compensation insurance requirements; 

0 The need t o  regu la te  appl i can t -pa id - fee  employment agencies; and 

0 The adequacy of t h e  b o i l e r  sa fe t y  i nspec t i on  program. 

I n  add i t ion ,  we developed i n fo rma t i on  on the  Arizona occupat ional s a f e t y  

and h e a l t h  program. The sec t i on  Other P e r t i n e n t  In fo rmat ion  presents t h i s  

in fo rmat ion .  

Due t o  t ime cons t ra in ts ,  we were unable t o  address a l l  p o t e n t i a l  issues 

i d e n t i f i e d  dur ing  our  p r e l i m i n a r y  a u d i t  work. The sec t i on  Areas Fo r  

Fu r the r  A u d i t  Work descr ibes these p o t e n t i a l  issues. 

We a l s o  reviewed f o u r  boards, l i s t e d  below, which were i d e n t i f i e d  

separate ly  i n  the  Sunset Law and have func t i ons  r e l a t e d  t o  ICA's. The 

scope and r e s u l t s  o f  these l i m i t e d  reviews a re  presented on pages 67 

through 104. 

Occupational Safety and Hea l th  Advisory Committee 

a Occupational Safe ty  and Heal t h  Review Board 

0 Arizona Employment Advisory Counci l  

0 B o i l e r  Advisory Board 

The Aud i to r  General and s ta f f  express apprec ia t ion  t o  t h e  execut ive  

d i r e c t o r  and ICA employees f o r  t h e i r  cooperat ion and ass is tance du r i ng  t h e  

aud i t .  



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. $41 -2354, t he  L e g i s l a t u r e  should consider  t he  

f o l l  owing 12 f a c t o r s  i n  determining whether t h e  I n d u s t r i a l  Commission o f  

Arizona (ICA) should be cont inued o r  terminated. 

1. The o b j e c t i v e  and purpose i n  e s t a b l i s h i n g  the  Commission 

The enabl ing s ta tu tes  do n o t  con ta in  s p e c i f i c  statements o f  ob jec t i ves  

and purpose f o r  t h e  I n d u s t r i a l  Commission. However, t h e  ob jec t i ves  

and purpose of t he  ICA can be i n f e r r e d  from i t s  powers under A.R.S. 

$23-107, which inc lude:  

e Formulate and adopt r u l e s  and regu la t i ons  a f f e c t i n g  t h e  purpose 

o f  t h i s  a r t i c l e .  

Administer and enforce a11 laws f o r  t h e  p r o t e c t i o n  o f  t he  l i f e ,  

heal th,  sa fe t y  and we1 f a r e  o f  employees. 

Promote the  vo lun tary  a r b i t r a t i o n ,  mediat ion and c o n c i l  i a t i o n  o f  

d isputes between empl oyers and empl oyees. 

License and supervise p r i v a t e  empl oyment agencies, and c o l l  e c t  

and pub l i sh  employment in format ion.  

Ensure t h a t  workers' compensation c a r r i e r s  a re  processing c la ims 

i n  accordance w i t h  the  law. 

e I nves t i ga te  compl a i  n t s  t o  determine if employment cond i t i ons  a re  

unsafe o r  i n j u r i o u s  t o  employees. 

2. The e f fec t iveness  w i t h  which the  Commission has met i t s  o b j e c t i v e  and 

purpose and t h e  e f f i c i ency  w i t h  which the  Commission has operated 

To examine o v e r a l l  Commission e f fec t i veness  and e f f i c i e n c y ,  i t  i s  

necessary t o  analyze each Commission funct ion. Fol 1  owing i s  a  summary 

of the  i tems we analyzed: 

Workers' Compensation - ICA has genera l l y  met i t s  ob jec t i ves  and 

purposes e f f i c i e n t l y  and e f f e c t i v e l y  , a1 though some improvements a re  

possib le.  E f f e c t i v e  management has r e s u l t e d  i n  e f f i c i e n t  c la ims 



processing (F ind ing  I, page 15).  I n  add i t ion ,  ICA conducts seminars 

t o  keep the  workers'  compensation insurance i n d u s t r y  informed on 

requirements of t h e  law. However, e f f i c i e n c y  c o u l d  be increased i f  t h e  

L e g i s l a t u r e  reduced the  p r o t e s t  pe r iod  f o r  chal lenges aga ins t  

compensation awards (F ind ing  I, page 16)  and i f  ICA adopted an 

in formal  c l a i m  r e s o l u t i o n  process (F ind ing  I, page 19). ICA's 

ef fect iveness cou ld  be strengthened i f  ICA took steps t o  increase 

compl iance w i t h  workers'  compensation 1  aws (F ind ing  11, page 23). 

Occupational Safe ty  and Heal th - We were unable t o  determine whether 

the Federal government can adminis ter  occupat ional sa fe t y  and hea l th  

programs more e f f e c t i v e l y  than the  Arizona D i v i s i o n  o f  Occupational 

Safety and Heal th (ADOSH). A1 though ADOSH's program i s  expected t o  

rece ive  f i n a l  Federal approval i n  f a l l  1984, t he re fo re  being deemed as 

e f f e c t i v e  as t h e  a l t e r n a t i v e  Federal program, no v a l i d  measures of 

ef fect iveness a r e  a v a i l a b l e  (Other P e r t i n e n t  In format ion,  page 53). 

The B o i l e r  Section, on the  o ther  hand, has n o t  e f f e c t i v e l y  performed 

inspect ions  i n  accordance w i t h  I C A  r u l e s  and regu la t ions .  B o i l e r  

inspect ions  are  backlogged w i t h  many inspect ions  overdue by more than 

1  yea r  (F ind ing  I V ,  page 45). 

Labor - The Labor Department r e c e n t l y  i n i  t i a t e d  1  eg i  s l  a t i v e  changes 

i nc reas ing  i t s  enforcement powers, which may s u b s t a n t i a l l y  improve i t s  

ef fect iveness i n  r e s o l v i n g  wage claims. However, t he  Department's 

r e g u l a t i o n  o f  p r i v a t e  employment agencies does n o t  p rov ide  e f fec t i ve  

pro tec t ion .  Strengthening laws t o  p rov ide  adequate consumer 

in fo rmat ion  would e l im ina te  the  need f o r  ICA involvement i n  t h i s  area 

(F ind ing  111, page 33). A d d i t i o n a l l y ,  t he  s t a t u t o r y  requirement t h a t  

ICA prov ide  employment in format ion i s  unnecessary, s ince o the r  p r i v a t e  

and Sta te  e n t i t i e s  prov ide  t h i s  serv ice.  

3. The ex ten t  t o  which t h e  Commission has operated w i t h i n  the  pub1 i c  

i n t e r e s t  

ICA has operated i n  t he  p u b l i c  i n t e r e s t  by admin is te r ing  i t s  

s t a t u t o r i l y  requ i red  functions. These i nc lude  workers' compensation 



cla ims processing, ADOSH compliance i nves t i ga t i ons ,  and b o i l e r  and 

e leva to r  regu la t ion .  However, as noted i n  Sunset Fac tor  2, 

improvements are  possi b l  e  and empl oyment agency regu l  a t i o n  i s  

unnecessary. 

4. The ex ten t  t o  which r u l e s  and regu la t i ons  promulgated by t h e  

Commission are cons i s ten t  w i t h  t h e  1  eg i  s l  a t i v e  mandate 

The I C A  l e g a l  counsel and the  At torney General rev iew new r u l e s  and 

regu la t i ons  t o  determine whether they are  cons i s ten t  w i t h  I C A '  s  

1  egis1 a t i v e  mandate. 

5. The ex ten t  t o  which the  Commission has encouraged i n p u t  from t h e  

p u b l i c  be fore  promulgat ing i t s  r u l e s  and regu la t i ons  and t h e  e x t e n t  t o  

which i t  has informed the  p u b l i c  as t o  i t s  ac t i ons  and t h e i r  expected 

impact on t h e  pub1 i c  

I C A  n o t i f i e s  the  p u b l i c  o f  Commission meetings and hear ings i n  

accordance w i t h  Ar izona's  open meeting law. Hearings h e l d  by  t h e  

Admin is t ra t i ve  Law Judge (ALJ) D i v i s i o n  are  exempt from the  law. 

6. The ex ten t  t o  which the  Commission has been ab le  t o  i n v e s t i g a t e  and 

reso lve  complaints t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

ICA's d i v i s i o n s  are  au thor ized t o  i n v e s t i g a t e  and reso l  ve several  

types o f  complaints o r  disputes. The Claims D i v i s i o n  responds t o  

workers' compensation c l a i m  compl a i n t s  and i n q u i r i e s  i n fo rma l l y  by 

p rov id ing  in format ion about s ta tu tes ,  admin i s t ra t i ve  procedures and 

c l a i m  status. The ALJ D i v i s i o n  renders decis ions on d isputed claims. 

Compl a i n t s  about p o t e n t i a l  occupat ional sa fe t y  and heal t h  v i o l a t i o n s  

a re  i nves t i ga ted  and resolved by ADOSH. The B o i l e r  and E leva to r  

Sect ions w i t h i n  ADOSH work t o  ensure b o i l e r  and e leva to r  safety, 

respect ive ly .  F ina l  ly, the  Labor Department a r b i t r a t e s  d isputed wage 

c la ims and i nves t i ga tes  and resolves complaints about employment 

agencies. 



7. The e x t e n t  t o  which the  At to rney  General o r  any o t h e r  app l i cab le  

agency o f  S ta te  government has the  a u t h o r i t y  t o  prosecute ac t i ons  

under enabl i ng 1  eg i  s l  a t i o n  

ICA employs i t s  own l e g a l  counsel who gene ra l l y  represents t h e  ICA i n  

noncr iminal  matters.  The At to rney  General o r  county a t t o rneys  are  

respons ib le  f o r  t he  prosecut ion  o f  c r i m i n a l  act ions.  

8. The e x t e n t  t o  which the  Commission has addressed d e f i c i e n c i e s  i n  t h e  

enab l ing  s t a t u t e s  which prevent  i t  from f u l f i l  1  i n g  i t s  s t a t u t o r y  

mandate 

ICA has i n i t i a t e d  o r  supported several  changes t o  e l i m i n a t e  

d e f i c i e n c i e s  i n  t h e  enabl i n g  s ta tu tes .  Fo r  example, t h e  Commission 

i n i t i a t e d  s t a t u t o r y  changes p e r t a i n i n g  t o  wage c la ims enforcement 

(House B i l l  251 9, passed second r e g u l a r  session 1984) and increases i n  

su re t y  bond requirements f o r  empl oyment agencies (House B i  11 2396, 

passed May 1979). 

9. The e x t e n t  t o  which changes are  necessary i n  the  laws o f  t he  

Commission t o  adequately comply w i t h  t h e  f a c t o r s  1  i s t e d  i n  t he  Sunset 

Law 

The L e g i s l a t u r e  should consider  t h e  f o l l o w i n g  changes t o  ICA's 

s ta tu tes .  

Workers' compensation laws (F ind ings  I and I 1  ):  

e Amend A.R.S. 523-947 t o  reduce t h e  90-day p r o t e s t  p e r i o d  t o  45 

days. 

@ Amend A.R.S. $23-907.C t o  increase t h e  pena l ty  on c la ims f o r  

which the  employer has f a i l e d  t o  o b t a i n  insurance, t o  a t  l e a s t  

cover t h e  33.3 percent  c o l l e c t i o n  charges ICA must pay. 

e Author ize ICA t o  impose a  mandatory pena l ty  on employers w i t h o u t  

requ i red  workers'  compensation insurance. Th i s  penal ty shoul d be 

p a i d  t o  t h e  ICA Special  Fund. 



Employment agency 1  aws (F ind ing  I11 ) : 

Del e te  a1 1  requirements regarding I n d u s t r i  a1 Commission 

superv is ing and l i c e n s i n g  o f  p r i v a t e  employment agencies 

(A. R. S. §§23-522 through 23-526, §§23-528 through 23-532, and 

§23-536). 

P ro tec t  consumers o f  appl i can t -pa i  d-fee empl oyment agencies by 

st rengthening empl oyment agency 1  aws. The rev i sed  1  aws shoul d: 
- Reta in c u r r e n t  s ta tu tes  r e l a t i n g  t o  f e e  s p l i t t i n g  and su re ty  

bonds (A. R. S. §§23-535 and 23-527). 

- Incorporate i n t o  s t a t u t e  e x i s t i n g  r u l e s  r e l a t i n g  t o  

con t rac ts  and forms, copies o f  con t rac ts  and rece ip t s ,  

r i g h t s  o f  r e f e r r a l  and p l  acement, agency records, p r o t e c t i o n  

aga ins t  p l  acement i n  nonexis tent  j o b  openings, t a l e n t  and 

modeling agencies, and adver t i s ing .  

- Require empl oyment agency con t rac ts  t o  p rov ide  consumers 

w i t h  d e t a i l e d  in fo rmat ion  about t h e  terms o f  placement 

t ransact ions.  

- Require cont rac ts  t o  s p e l l  o u t  t he  circumstances e n t i t l i n g  a  

consumer t o  a  re fund and def ine  the  cond i t i ons  o b l i g a t i n g  

them t o  pay t h e i r  fee. 
- Es tab l i sh  a  spec i f i c  t ime requirement f o r  consumer refunds. 

- P r o h i b i t  the  charging o f  advance o r  r e g i s t r a t i o n  fees as a  

cond i t i on  of placement, and r e q u i r e  t h i s  p r o h i b i t i o n  t o  be 

inc luded i n  contracts.  
- Authorize c i t y  and county a t to rneys  and the  At torney General 

t o  enforce t h i s  law. 

- Provide f o r  t h e  recovery o f  a t to rney  fees and i n c i d e n t a l  

expenses of t r i a l  s  f o r  cont rac tua l  disputes. 

- Expand the  c u r r e n t  d e f i n i t i o n  o f  employment agency t o  

i nc lude  career  counsel ing f i rms.  

e The Leg is la tu re  should consider  establ  i s h i n g  penal t i e s  f o r  

v i o l a t i o n s  of t he  p r i v a t e  employment agency law t o  prov ide  t h e  

proper  i ncen t i ves  f o r  agencies t o  comply w i t h  the  p rov i s ions  of 

t he  act.  



10. The e x t e n t  t o  which the  te rm ina t i on  of t he  Commission would 

s i g n i f i c a n t l y  harm t h e  publ i c  heal t h y  safety  o r  we l fa re  

Terminat ion o f  t h e  Commission may depr ive  workers o f  p r o t e c t i o n  

because ICA oversees workers'  compensation insurance c a r r i e r s  ' 
hand l ing  o f  compensation c la ims and ad jud ica tes  compensation 

disputes. I C A  has spec ia l i zed  knowledge t o  perform these funct ions.  

I n  add i t i on ,  t h e  Commission' s  Specia l  Fund prov ides  workers'  

compensati on coverage t o  uninsured employees. 

We s p e c i f i c a l l y  quest ioned the  need f o r  two I C A  func t ions .  As noted 

i n  Sunset Fac to r  2, we cou ld  n o t  determine whether rep lac ing  ICA's 

OSHA program w i t h  a  Fede ra l l y  operated program would b e n e f i t  o r  harm 

the  publ i c .  However, t e rm ina t i on  o f  empl oyment agency regul  a t i o n  

would n o t  harm consumers o f  p r i v a t e  employment agencies. 

11. The e x t e n t  t o  which t h e  l e v e l  o f  r e g u l a t i o n  exerc ised  by t h e  

Commission i s  appropr ia te  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  o f  

r e g u l a t i o n  would be appropr ia te  

Major changes t o  t h e  scope o f  r e g u l a t i o n  under t h e  ICA's j u r i s d i c t i o n  

do n o t  appear necessary, except t h a t  ICA's r o l e  i n  r e g u l a t i n g  

employment agencies should be d iscont inued (F ind ing  I I I, page 3 3 ) .  

12. The e x t e n t  t o  which t h e  Commission has used p r i v a t e  con t rac to rs  i n  t h e  

performance of i t s  d u t i e s  and how e f f e c t i v e  use o f  p r i v a t e  con t rac to rs  

cou l  d  be accorn~l  i shed 

ICA has used ou ts ide  con t rac to rs  i n c l u d i n g  c o l l e c t i o n  serv ices and 

c o u r t  repor te rs .  I n  add i t i on ,  t h e  Commission in tends  t o  use p r i v a t e  

j a n i t o r i a l  serv ices  t o  ma in ta in  t he  I C A  b u i l d i n g ,  p resen t l y  under 

cons t ruc t ion .  



FINDING I 

THE WORKERS COMPENSATION PROCESS I S  EFFICIENT BUT A FEW IMPROVEMENTS ARE 

NEEDED 

A1 though the  I n d u s t r i a l  Comni s s i  on o f  Ar izona ( ICA) processes workers ' 
compensation c l  aims e f f i c i e n t l y  , changes coul d f u r t h e r  increase c l  aims 

processing e f f i c i e n c y .  S ta tu to ry  requirements unnecessar i ly  de lay  

processing f o r  some claims. I n  add i t ion ,  ICA should a c t i v e l y  seek t o  

reso lve  d isputed c la ims through i nformal methods. 

I n  1925 Arizona enacted workers ' compensation l e g i s l a t i o n  t o  p rov ide  

s a t i s f a c t o r y  means o f  hand1 i n g  occupational i n j u r i e s .  The 1 aw re1  ieves  

employers o f  l i a b i l i t y  i n  l e g a l  s u i t s  i n v o l v i n g  negl igence and a l l e v i a t e s  

an i n j u r e d  worker 's  l o s s  o f  income. According t o  one a u t h o r i t y ,  workers'  

compensation laws have th ree  ob jec t ives :  

e To prov ide  sure, prompt, and reasonable income and medical 

b e n e f i t s  regard1 ess o f  f a u l t  , t o  work-accident v ic t ims,  o r  

income b e n e f i t s  t o  t h e i r  dependents; 

a To prov ide  a sing1 e remedy and reduce c o u r t  delays, costs,  and 

work 1 oads o f  personal- i  n j u r y  1 i t i g a t i o n ;  and 

To r e l i e v e  p u b l i c  and p r i v a t e  c h a r i t i e s  o f  f i n a n c i a l  d ra ins  

i n c i d e n t  t o  uncompensated i ndus t r i  a1 accidents. 

Ar izona Revised Sta tu tes  r e q u i r e  employers t o  have some form of  workers'  

compensation insurance o r  p roo f  o f  a b i l i t y  t o  pay d i r e c t  compensation. A 

worker i n j u r e d  on the  j o b  i s  e l i g i b l e  f o r  workers'  compensation 

benef i ts .  An i n j u r e d  worker may rece ive  temporary o r  permanent bene f i t s  

o r  both (see F igure  1 ) . 



FIGURE 1 

FLOW OF WORKERS' COMPENSATION BENEFITS 

I INJURY I 

I Temporary Bene f i t s  I 
I Paid i f  more than 7 workdays a r e  l o s t  

due t o  i n j u r y .  

Permanent B e n e f i t s  I 
Pa id  i f  the  i n j u r y  r e s u l t s  i n  a permanent d i s a b i l i t y ,  
o therw ise  compensation ceases. ICA determines 
permanent b e n e f i t s  f o r  unscheduled i n j u r i e s  ( i n j u r i e s  
n o t  l i s t e d  i n  s t a t u t e s )  based on a l o s s  o f  earn ing  
capaci ty .  B e n e f i t  payments may be 

Lump Sum 

Upon t h e  Comnission' s approval 
o f  a c l a i m a n t ' s  request, b e n e f i t s  
may be p a i d  i n  a lump sum (maximum 
$25,000). 

Source: Prepared by Aud i to r  General s t a f f  from C l  aims D i v i s i o n  documents 

ICA i s  responsi b l  e f o r  superv i  s i n g  and eva lua t i ng  c la ims processed by 

insurance c a r r i e r s  and s e l f - i  nsured employers. I n  1983, 148,293 new 

c la ims were repo r ted  t o  and moni tored by ICA. 



Claims Processing I s  E f f i c i e n t  

Despi te t h e i r  subs tant ia l  work loads, t h e  Claims and Admin is t ra t i ve  Law 

Judge (ALJ) D iv i s ions  perform t h e i r  f unc t i ons  e f f i c i e n t l y .  E f f e c t i v e  

management techniques a l l o w  the  D i v i s i o n s  t o  main ta in  a s t a b l e  work f low 

and t o  process c la ims i n  a t i m e l y  manner. 

Processing workers' compensation c la ims i s  ICA's dominant a c t i v i t y ,  and 

the  two D iv i s ions  p r i n c i p a l  l y  responsib le f o r  these cases have 

considerable work loads. The Claims and ALJ D i v i s i o n s  comprise 59 

percent  o f  ICA's t o t a l  personnel and 55 percent  o f  i t s  t o t a l  budget. I n  

a d d i t i o n  t o  mon i to r ing  c l  aims processed by  insurance c a r r i e r s ,  

se l  f - insured employers, and the  S ta te  Compensation Fund, the  D i v i s i o n  

a l so  designates guardians f o r  i n j u r e d  minors, determines compensation f o r  

i n j u r e d  workers w i t h  f a c i a l  disf igurement,  and determines b e n e f i t s  f o r  

workers whose employers do n o t  have insurance. The major f unc t i on  o f  t h e  

ALJ D i v i s i o n  i s  t o  ad jud ica te  d isputed compensation claims, and i n  1983 

i t  rece ived 4,183 new cases f o r  hearing. 

Because processing workers'  compensation c la ims i s  a c r i t i c a l  f u n c t i o n  o f  

I C A y  t he  Aud i to r  General s t a f f  performed an extensive rev iew o f  t he  

Claims D i v i s i o n  process,* i n c l u d i n g  a p r o d u c t i v i t y  study and a work f l ow  

analysis.  The r e s u l t s  i n d i c a t e  t h a t  c la ims a r e  handled i n  a t i m e l y  

manner, c laims s t a f f  p r o d u c t i v i t y  i s  h igh  and work f l ow  i s  e f f i c i e n t .  

Management uses weekly and monthly s ta tus  r e p o r t s  t o  i d e n t i  fy possi b l  e 

delays. To avoid o r  a1 1 e v i a t e  back1 ogs, s t a f f  i s  temporar i l y  reassigned 
o r  on occassion, temporary help i s  h i red.  

* I n  1980 the J o i n t  L e g i s l a t i v e  Budget Committee (JLBC) s t a f f  performed a 
management study f o r  the  C l  aims D iv is ion .  Several recommendations were 
made, p r i n c i p a l l y  f o r  improvements i n  data processing. The Claims 
D i v i s i o n  has imp1 emented many of t h e  recommendations and repo r t s  
increased e f f i c i ency .  However, according t o  ICA, some of t he  
recommendations have y e t  t o  be implemented due t o  budget cons t ra in t s  
and the  a n t i c i p a t e d  move t o  the  new I C A  f a c i l i t y .  Those areas i n  which 
improvements have n o t  y e t  been implemented were n o t  s tud ied  by t h i s  
a u d i t  team, as they had been addressed i n  the  1980 JLBC repo r t .  



Sta tu to ry  Requirements 
De lay  Some Cases 

A1 though claims processing i s  genera l l y  e f f i c i e n t ,  s t a t u t o r y  requirements 

unnecessar i ly  delay processing o f  some cases. The 90 day p r o t e s t  pe r iod  

i s  n o t  needed and i n  some cases may harm the  claimant. The lengthy  

p r o t e s t  pe r iod  i s  p a r t i c u l a r l y  harmful f o r  i n j u r e d  workers o f  uninsured 

empl oyers. Likewise, Loss o f  Earning Capacity (LEC) awards a r e  del ayed 

due t o  t h e  90-day requirement. 

A p r o t e s t  p e r i o d  i s  mandated by  s t a t u t e  (A.R.S. $23-947.A) so any 

i nvo l ved  p a r t i e s  may p r o t e s t  decis ions o r  determinat ions made on workers' 

compensation claims. The p r o t e s t  pe r iod  app l i es  t o  almost every a c t i o n  

taken on a claim, and no a c t i o n  becomes f i n a l  u n t i l  t he  p r o t e s t  pe r iod  i s  

compl eted. I n  some i nstances, t h e  excessi ve t ime del ays payment. This  

i s  e s p e c i a l l y  t r u e  w i t h  no-insurance cases and LEC awards. 

N ine ty  Days I s  Not Needed - The 90-day p r o t e s t  p e r i o d  i s  excessive and 

should be reduced t o  45 days. Although the  p r o t e s t  pe r iod  i s  intended t o  

p rov ide  p a r t i e s  w i t h  opportuni ty t o  seek reconsiderat ion,  no formal o r  

l e g a l  p repara t ion  i s  needed t o  f i 1  e a request  f o r  hearing. The 

p r o t e s t i n g  p a r t y  need o n l y  n o t i f y  I C A  by l e t t e r  o r  by  the  request  form 

t h a t  i t  disagrees w i t h  a dec is ion  i n  t h e  case. Most p r o t e s t s  are f i l e d  

w i t h i n  45 days and the  average number of days f o r  f i l i n g  i s  even lower 

(see Table 2). 



TABLE 2 

DISTRIBUTION OF FILING REQUESTS FOR HEARING 

Days to  F i l e  
Percentage of Peopl e Requesti ng Heari ng 

By Type of Coverage (1 ) 

Carrier  Coverage No-Insurance 

Less than 30 days 5 4% 54% 

Less than 45 days 6 8 63 

Less than 60 days 77 69 

Less than 75 days 84 77 

More than 90 days (2  3 11 

Average days 36.6 44.5 

Total cases 201 95 

(1 ) Carr ier  coverage cases a r e  handled by pr ivate  c a r r i e r s ,  the S t a t e  
Compensation Fund, o r  self- insured employers. No-insurance cases a r e  
handled by ICA. 

( 2 )  According t o  s t a t u t e ,  a request for  hearing must be f i l e d  w i t h i n  90 
days; however, a request submitted a f t e r  90 days may s t i l l  be heard. 
If a request i s  f i l e d  a f t e r  the  deadline, the  administrative law 
judge determines i f  the  case can be heard based on exemptions 
out1 ined i n  A. R.S. S23-947. 

Source: Compiled by Auditor General s t a f f  from ICA records - c a r r i e r  
coverage f i l e s  from March 28, 1984 through May 4, 1984 and 
no-insurance open case f i l e s  from January 1 ,  1983 through May 23, 1984 

Payment I s  Delayed t o  Uninsured Workers - The lengthy protes t  period 
prohibi ts  timely benef i ts  payment t o  uninsured workers. The employers' 
r i gh t  t o  protes t  prevents ICA from beginning payment on no-insurance 

claims before the protes t  period i s  completed. 

A no-insurance claim i s  one i n  which the employer does not have workers' 

compensation insurance, i n  violat ion of the  law. In these cases, the 



No-Insurance Section w i t h i n  the Claims Division ac ts  as the insurance 

car r ie r  and makes the necessary determi nations. A1 though employers are 
l iab le  fo r  workers' medical and compensation costs  incurred due t o  an 

injury, they frequently do not pay. ICA pays those costs  and takes legal 
action to  seek reimbursement from the employer.* 

Once the No-Insurance Section i s  notified of a case and makes the i n i t i a l  
determination of compensabil i ty ,  the 90-day protest  period must pass 
before the injured worker can receive any money fo r  medical b i l l s  or 
compensation. Frequently, the employer i s  uncooperative or  cannot be 

located and the No-Insurance Section has d i f f icu l ty  obtaining needed 
information. The 90-day protest  period and the d i f f i cu l t i e s  in obtaining 
information resu l t  i n  an average wait of 154 days,** or  f ive  months, 
before uninsured workers begin receiving medical or compensation 

payments. In contrast ,  workers w i t h  compensabl e claims whose employers 
have coverage must, by s tatute ,  receive compensation w i t h i n  21 days. 

The discrepancy between f i r s t  payment i n  car r ie r  covered and uninsured 
cases i s  a resu l t  of the employers' r ight  to  protest  i n  no-insurance 
cases. According t o  legal counsel, employers have the r ight  t o  due 
process. ICA cannot begin payment because employers are l iab le  for  any 
funds dispersed. An employer has the r ight  to  protest  a determination of 
compensability, and the 90-day protest  period must expire before the due 
process requirement i s  sat isf ied.  The resul t ,  however, i s  t ha t  the 
injured worker i s  penal ized because the employer was without coverage. 

Loss of Earning Capacity Awards Also Delayed - The 90-day protest  period 
a1 so confl i c t s  w i t h  statutory requirements fo r  LEC awards. Arizona 
s tatutes  require ICA to  issue LEC awards w i t h i n  90 days a f t e r  the Claims 
Division i s  notified of a claim. The 90-day protest  period prevents ICA 
from doing so. 

* As noted in F i n d i n g  I1 (page 23), ICA i s  seldom successful i n  
recovering these costs. 

** The 154 days i s  the average time fo r  135 no-insurance claims f i l e d  
between July 1 ,  1983 and December 31 , 1984. 



ICA i s  responsible for  determining LEC awards. LEC award processing 

begins when Claims personnel are notified tha t  a worker's condition has 
s tabi l  ized and the d i  sabil i ty  i s  permanent. Cl aims personnel determine 
the e f fec t  of the d isabi l i ty  on the worker's future earning capacity. 
A.R.S. $23-1047 specifies tha t  awards should be determined w i t h i n  30 days 
b u t  grants a maximum of 90 days from the time Claims i s  notified. 

Concurrently, the worker receives notice tha t  his condition i s  s table  and 

temporary d isabi l i ty  benefits will cease. The worker i s  also notified of 
any permanent loss of function on which permanent d isabi l i ty  benefits are  
based. The notice regarding temporary benefits carr ies  a 90-day protest 
clause. The protest period must elapse before ICA can issue an LEC award 

for permanent d i  sabi 1 i ty  benefits. Consequently, ICA cannot comply w i  t h  

statutory requirements for issuing LEC awards. 

Before 1980 ICA was able to  issue LEC awards within the required time. 
A t  t ha t  time the protest period was 60 days. Claims s ta f f  s t i l l  had 30 
days to  issue an award a f t e r  the protest  period expired. In 1980 the 
Legislature extended the protest period to  90 days without amending 

A. R. S. $23-1047, thereby creating confl ic t ing time requirements for  ICA. 

Informal Resolutions 
Rav Decrease Costs 

The Industrial Commission should consider expanding i t s  use of informal 
methods for  resol v i n g  disputed cases. W i t h  the current formal hearing 
procedures a l l  protested claims cannot be processed in a timely manner. 
Greater use of informal resol ution may provide additional savings and 
reduce the case backlog. 

Formal Hearing System Overburdened - The formal hearing system cannot 
expeditiously process a l l  disputed cases. When a party protests a 
decision and requests a hearing, the Claims Division does the i n i t i a l  

processing and prepares the case f i l e .  The case i s  sent t o  the ALJ 
Division, which schedules and holds the hearing. ICA employs 16 

administrative law judges, and each hears an average of one case per day, 



according t o  t h e  c h i e f  judge. However, t he  ALJ D i v i s i o n  s t i l l  cannot 

hear each case w i t h i n  90 days.* Consequently, t he  Claims D i v i s i o n  holds 

about 200 cases a t  any one t ime f o r  approximately 45 days be fore  sending 

them t o  the  ALJ D iv i s ion .  To process t h e  200 cases i n  t h e  ho ld ing  tank, 

an add i t i ona l  f u l l - t i m e  judge would be necessary f o r  a t  l e a s t  1  year. We 

d i d  n o t  examine the  f e a s i b i l i t y  of  t h i s  op t i on  because in formal  

r e s o l u t i o n  would be l e s s  cos t l y .  

Savings From Informal  Resol u t i o n  - Expanded use o f  in fo rmal  r e s o l u t i o n  

cou ld  r e s u l t  i n  savings f o r  ICA.  Al though the  Claims D i v i s i o n  uses 

in fo rmal  methods t o  a  1  i m i t e d  extent ,  i t  does n o t  v igorous ly  pursue 

in fo rmal  reso lu t ion .  Other s ta tes  us ing  in fo rmal  methods note h igh  

success rates.  A  more a c t i v e  approach cou ld  r e s u l t  i n  savings. 

A1 though ICA reso lves  some cases by  in formal  methods, i t  does n o t  

a c t i v e l y  pursue in formal  r e s o l u t i o n  w h i l e  cases are  i n  the  ho ld ing  tank. 

I C A  repo r t s  t h a t  approximately 15 percent  o f  the  d isputed cases a re  

reso l  ved in fo rmal ly .  In formal  r e s o l u t i o n  may r e s u l t  from nego t ia t i on  

among the  p a r t i e s  w i thou t  any I C A  involvement. Claims personnel may a l so  

promote in fo rmal  r e s o l u t i o n  by con tac t i ng  t h e  p a r t i e s  t o  prov ide 

in format ion.  Whi le the  s t a f f  does at tempt in formal  r e s o l u t i o n  of cases 

t h a t  i n d i c a t e  t h a t  a  p a r t y  has an i n s u f f i c i e n t  understanding o f  t he  

s ta tu tes  o r  workers'  compensation procedures, i t  does n o t  t ry  t o  reso lve  

cases r e q u i r i n g  more than a  b r i e f  w r i t t e n  o r  o r a l  explanat ion. 

Kansas and Maine a re  two s ta tes  t h a t  aggressively  pursue informal 

r e s o l u t i o n  be fore  o r  e a r l y  i n  the  p r o t e s t  process. W i th in  t h e i r  workers'  

compensation departments they  have establ  ished o f f i c e s  t o  a s s i s t  i n  

p r o t e s t  reso l  u t ion .  Kansas ' C l  aimant Advisory Sect ion mainta ins a  

t o l l - f r e e  number t h a t  invo lved p a r t i e s  may c a l l  i f  they have quest ions 

about t h e i r  claims. The Sect ion employs th ree  f u l l - t i m e  paralegals, 

averages 1,000 f i r s t  t ime c a l l s  each month, and est imates a  90 percent 

* A1 though n o t  requ i red  by s ta tu te ,  t h e  ALJ D i v i s i o n  attempts t o  hear 
a l l  cases and issue the awards w i t h i n  90 days a f t e r  the  D i v i s i o n  
rece ives  a  request  f o r  hearing. According t o  the ALJ D iv i s ion ,  i n  
1983 i t  averaged a  93.2 day turnaround time. 



r e s o l u t i o n  ra te .  Because o f  t h e  Sect ion 's  h igh  success r a t e ,  1  i t i g a t i o n  

has s i g n i f i c a n t l y  decreased and r e s u l t e d  i n  savings f o r  a l l  invo lved 

pa r t i es ,  according t o  the  d i r e c t o r  of the  Kansas D i v i s i o n  o f  Workers' 

Compensati on. 

Maine employs 10 people i n  i t s  Of f i ce  o f  Employee Assistance, which 

handles 600 t o  800 p ro tes ts  a  month. When a  p r o t e s t  i s  f i l e d ,  s t a f f  

members contac t  t he  i n v o l  ved p a r t i e s  t o  co l  l e c t  and prov ide  i nformat ion 

regard ing  the  case. If a case i s  n o t  resolved w i t h i n  21 days, i t  goes t o  

an in fo rmal  hear ing n o t  sub jec t  t o  formal r u l e s  o f  evidence. I f  

r e s o l u t i o n  i s  n o t  achieved, t h e  p a r t i e s  may choose t o  pursue a  formal 

hearing. The chairman o f  Maine's Workers' Compensation Commission s t a t e d  

t h a t  the O f f i c e  o f  Employee Assistance has been very successful  dur ing  

i t s  f i r s t  5  months o f  operat ion, and the  in fo rmal  hearing process 

reso lves  approximately 75 percent  o f  the  cases reaching t h a t  l e v e l .  

A  more a c t i v e  approach t o  in fo rmal  r e s o l u t i o n  by I C A  cou ld  r e s u l t  i n  

s i g n i f i c a n t  savings. A1 though expanding ICA's use o f  in fo rmal  r e s o l u t i o n  

methods would c rea te  a d d i t i o n a l  expenses, i t  would c o s t  l e s s  than t h e  

formal hearings. For  example, a  15 percent  increase i n  the  in formal  

r e s o l u t i o n  r a t e  would save ICA an est imated $475,000 w h i l e  cos t i ng  

approximately $41,000 fo r  personnel. The C1 aims D i v i s i o n  manager 

est imates than an expanded in fo rmal  r e s o l u t i o n  program would r e q u i r e  one 

c la ims s p e c i a l i s t  and one examiner. Sa lar ies  and b e n e f i t s  f o r  the  two 

p o s i t i o n s  woul d  t o t a l  approximately $41,000. Assuming t h a t  the  expanded 

program doubled the  c u r r e n t  in fo rmal  r e s o l u t i o n  r a t e  o f  15 percent,* 

C l  aims D i  v i s i o n  personnel coul  d  reso l  ve approximately 950 add i t i ona l  

cases each year. For each case reso lved in formal ly ,  ICA would save the  

average formal hearing c o s t  o f  $500. 

ICA cou ld  b e n e f i t  .by greater  use o f  in fo rmal  r e s o l u t i o n  methods. 

Informal methods a l l ow  more t i m e l y  reso lu t i on ,  reduce the  number o f  

formal hearings, and decrease cos ts  f o r  t he  Workers ' Compensation 

* A 30 percent r e s o l u t i o n  r a t e  i s  a  conservat ive est imate when compared 
w i t h  programs i n  Kansas and Maine. See pages 20 and 21 f o r  in formal  
r e s o l u t i o n  ra tes  i n  those states.  

2  1  



Department, insurance companies and claimants. ICA should develop a 

method f o r  in fo rmal  r e s o l u t i o n  e a r l y  i n  t h e  p r o t e s t  process. 

CONCLUSION 

Al though ICA processes workers'  compensation c la ims e f f i c i e n t l y ,  

s t a t u t o r y  requirements delay some cases. The 90-day p r o t e s t  p e r i o d  i s  

excessive and delays payment o f  uninsured workers c la ims and LEC awards. 

I n  add i t i on ,  ICA' s c u r r e n t  formal r e s o l u t i o n  process i s  overburdened and 

expensive. 

RECOMMENDATIONS 

1. A.R.S. $23-947 should be amended t o  reduce t h e  90-day p r o t e s t  p e r i o d  

t o  45 days. 

2. ICA should expand i t s  use o f  in fo rmal  r e s o l u t i o n  i n  t h e  i n t i t i a l  

phase o f  t h e  p r o t e s t  process. 



FINDING I 1  

ICA HAS NOT ENSURED THAT EMPLOYERS OBTAIN WORKERS ' COMPENSATION INSURANCE 

The I n d u s t r i a l  Commission o f  Ar izona (ICA) p o l i c i e s  and s t a t u t e s  do n o t  

ensure t h a t  a1 1 employers o b t a i n  workers ' compensation insurance. 

A1 though uninsured employers c o s t  t h e  Commission more than $2.6 m i l l  i o n  

over t h e  pas t  5 years, ICA takes o n l y  l i m i t e d  a c t i o n  t o  en force  compliance 

w i t h  insurance requirements. The Commission coul  d devel op programs t o  

increase compliance and reduce payments. 

Uninsured Empl oyers Have 
Caused Substan t ia l  Payments 

Employers w i t h o u t  workers'  compensation insurance have resu l  t e d  i n  

subs tan t i a l  payments from t h e  Specia l  Fund. Many employers have n o t  

insured  t h e i r  employees f o r  workers'  compensation bene f i t s .  As a r e s u l t ,  

t h e  ICA Special  Fund* d isbursed more than $2.6 m i l l  i o n  i n  compensation 

payments t o  uninsured workers i n  t he  pas t  5 years. These cos ts  burden 

employers who p rope r l y  i nsu re  t h e i r  workers. 

Many Employers Are Not Insured - Many employers have f a i l e d  t o  p rov ide  

t h e i r  employees w i t h  workers'  compensation insurance as r e q u i r e d  by 1 aw. 

A.R.S. $23-902 requ i res  most employers t o  o b t a i n  workers' compensation 

insurance. Noncompl iance i s  a c l a s s  2 misdemeanor (A.R. S. 523-932). 

A1 though uninsured employers a re  1 i a b l e  f o r  a1 1 compensation b e n e f i t s  

a r i s i n g  f rom employees' work r e l a t e d  i n j u r i e s  and diseases, ICA must pay 

these c la ims o u t  o f  t h e  Special  Fund and then a t tempt  t o  o b t a i n  

reimbursement from t h e  employer. I n  t h e  p a s t  5 years, I C A  rece ived more 

than 7,600 c la ims from employees n o t  covered by workers'  compensation 

insurance, a f f e c t i n g  a t  l e a s t  7,000 employers. Thus, a subs tan t i a l  

p o r t i o n  o f  Ar izona 's  est imated 60,000 employers may n o t  be i n  compliance 

w i t h  workers ' compensation insurance requirements. 

3 See footnote,  page 3 f o r  a d e s c r i p t i o n  of t h e  ICA Specia l  Fund. 



ICA Payments Are Sizeable and Increas ing  - Uninsured employers a re  

respons ib le  f o r  $2.6 m i l l  i o n  i n  Specia l  Fund unreimbursed payments over 

t he  p a s t  5 years. These payments a re  r i s i n g  and a r e  an i nc reas ing  burden 

on the  fund. 

Dur ing t h e  5 years  from 1979 t o  1983 ICA p a i d  more than $3.1 m i l l i o n  from 

t h e  Specia l  Fund f o r  no-insurance c la ims,  b u t  on l y  about $500,000 was 

recovered from t h e  employers respons ib le  f o r  these claims. As o f  December 

31, 1983, t h e  d i f f e r e n c e  o f  $2.6 m i l l i o n  had n o t  been recovered. I n  

add i t i on ,  t h e  ICA a d m i n i s t r a t i v e  fund* spends more than $1 51,000 a yea r  i n  

a d m i n i s t r a t i v e  s a l a r i e s  ( f o u r  f u l l - t i m e  c l e r k s  and most o f  t h e  I C A  Legal 

Department's t ime)  t o  process no- i  nsurance claims. Supervisory and 

overhead costs,  such as suppl i e s ,  computer support, u t i l  i t i e s  and o f f i c e  

r e n t  a re  n o t  i nc luded  i n  t h i s  f i g u r e .  

The gap between compensation bene f i t s  p a i d  t o  uninsured employees and t h e  

amounts recovered from t h e i r  employers, i n c l  ud i  ng a 10  percent  penal t y  

(pe r  A.R.S. $23-907.C), i s  increasing.  F igu re  2, a 5-year ana l ys i s  o f  t h e  

Speci a1 Fund's no- i  nsurance disbursements and t h e  amounts recovered, 

i l l u s t r a t e s  t h e  growth o f  these payments, from $362,000 i n  1979 t o  

$816,000 i n  1983. 

FIGURE 2 

SPECIAL FUND DISBURSEMENTS AND RECOVERIES, 1979 THROUGH 1983 

S~Urce :  I C A  Special  Fund r e p o r t s  

* See page 3 f o r  a d e s c r i p t i o n  of t h e  ICA a d m i n i s t r a t i v e  fund. 
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Likewise, the proportion of total Special Fund di sbursements for 
no-insurance claims is a1 so increasing. No-insurance claims have 
increased from less than 10 percent of total disbursements in 1970 to 
approximately 25 percent of total disbursements in 1983 (Figure 3). It is 
doubtful that such an engagement of the Special Fund's resources was 
expected when it was assigned the responsibility for no-insurance claims. 

FIGURE 3 

NO-INSURANCE DISBURSEMENTS AS PROPORTION 
OF TOTAL SPECIAL FUND DISBURSEMENTS 

Source: ICA Special Fund disbursement reports 



Other Employers Pay Costs of Unreimbursed Claims - A1 though employers who 

violate workers' compensation laws impose substantial cost  to  ICA, 

properly insured employers must carry the financial burden through a tax 
on compensation insurance premiums. ICA i s  funded ent i rely through a tax 
1 evied on workers ' compensation premi ums, accounted for  i n  the 

administrative fund and the Special Fund. The administrative fund pays 

the processing costs of no-insurance claims, averaging $99 per claim. The 
Special Fund pays no-insurance claims on behalf of any employer who f a i l s  
to  pay w i t h i n  a specified period. ICA then attempts to  recover the 

disbursement from the uninsured employer b u t  is  unsuccessful i n  many 
cases, losing an average of $342 per claim received. As a resu l t ,  
properly insured employers carry the financial burden of both the costs 
incurred when uninsured employers f a i l  t o  reimburse the Special Fund and 
the processing costs paid from the administrative fund. 

ICA Takes Limited Action 
To Enforce Compliance 

ICA e f fo r t s  t o  increase compliance w i t h  workers' compensation laws have 

been minimal. The Commission takes 1 i t t l e  action t o  identify uninsured 
employers. Even i f  uninsured employers are  identified,  ICA 1 acks 

suff ic ient  authority and penal t i e s  to  ensure compl iance. 

Passive Response to  Uninsured Employers - Currently, ICA takes a passive 
approach to  deal ing w i t h  uninsured employers. The Commission does not 
identify noncomplying employers and require them to  insure the i r  workers 
before claims are  made. Rather, i t  f i r s t  becomes aware of employers 
without workers' compensation insurance when claims for  benefits (usual ly 
received from physicians) cannot be matched w i t h  an existing insurance 
policy. Once they are identified i n  t h i s  manner, ICA requires the 
uninsured employers t o  obtain insurance and, i f  the claims resu l t  in 
l i a b i l i t i e s  to  the ICA Special Fund,  attempts to  recover the amount owed 
pl us a 10 percent penal ty from each employer. 



I n  1981 ICA attempted t o  i d e n t i f y  uninsured employers by comparing i t s  

computerized l i s t i n g s  of p rope r l y  insured employers t o  t h e  Department o f  

Economic Secu r i t y  (DES) f i l e  o f  employers w i t h  Federal unemployment 

insurance. Federal unempl oyment insurance requirements a f f e c t  

s u b s t a n t i a l l y  t h e  same employers who r e q u i r e  workers'  compensation 

insurance. ICA planned t o  i d e n t i f y  those employers who were l i s t e d  on DES 

records as having unemployment insurance b u t  n o t  on ICA's f i l e  o f  p rope r l y  

insured employers, and i n v e s t i g a t e  them f o r  poss ib le  noncompl iance w i t h  

workers' compensation laws. Two years 1 a t e r  ICA abandoned the  un f i n i shed  

e f f o r t .  Since the  computer was unable t o  match the  names o f  employers 

unless they were recorded i d e n t i c a l l y  and many names were recorded 

somewhat d i f f e r e n t l y  i n  t he  two f i l e s ,  ICA had t o  match the  f i l e s  

manually. The l a b o r  invo lved made the  p r o j e c t  imprac t ica l .  

Pena l t ies  For  Noncompliance Are Not E f fec t i ve  - Even when ICA becomes 

aware of an uninsured employer, i t  lacks  e f f e c t i v e  pena l t i es  f o r  en forc ing  

workers' compensation insurance requirements and p r o t e c t i n g  the  Special  

Fund. The Commission has been unable t o  f i n e  uninsured employers because 

i t  fee ls  t h a t  prosecut ion through the  c o u r t s  i s  imprac t ica l .  I n  add i t ion ,  

the  pena l t i es  c u r r e n t l y  imposed are  n o t  s u f f i c i e n t  t o  minimize the  Special  

Fund's no-insurance payments. As a r e s u l t ,  some employers b e n e f i t  from 

v i o l a t i n g  workers' compensation insurance requirements. 

I C A  Cannot impose a v a i l  ab le  penal t i e s  because they r e q u i r e  c o u r t  act ion.  

A.R. S. $23-932 makes noncompl iance w i t h  workers'  compensation 1 aws a ~1 ass 

2 misdemeanor f o r  which a c o u r t  can impose f i n e s  up t o  $10,000 on 

en te rp r i ses  and $750 on i n d i v i  dual s. The At torney General i s responsi b l  e 

f o r  t he  prosecut ion o f  these cases (A.R.S. §23-9291, and re fe rs  such 

prosecut ions t o  the  appropr iate 1 ocal j u r i s d i c t i o n .  However, according t o  

ICA l e g a l  counsel, heavy work loads on these j u r i s d i c t i o n s  and the  c o u r t  

system have made prosecut ing uninsured empl oyers imprac t i ca l  . As a 
resu l  t, t h e  approximately 1,500 uninsured employers who come t o  ICA's 

a t t e n t i o n  each yea r  a re  n o t  pena l ized f o r  v i o l a t i n g  workers'  compensation 

requirements. 



Even when ICA succeeds i n  recover ing no-insurance payments from employers, 

t h e  e x i s t i n g  10  percent  pena l ty  on recover ies  does n o t  cover c o l l e c t i o n  

costs. A. R.S. 523-907.C author izes ICA t o  recover  any disbursements made 

from the  Special  Fund f o r  uninsured employers p l u s  a 10  percent  penal ty .  

Th i s  pena l ty  does n o t  cover t h e  c o s t  o f  p ro fess iona l  c o l l e c t i o n  services, 

which rece ive  one - th i rd  o f  t he  amounts recovered. ICA r e f e r s  most c la ims 

t o  profess ional  c o l l e c t o r s .  Other s ta tes  impose s i m i l a r  p e n a l t i e s  o f  up 

t o  100 percent. 

F i n a l l y ,  t h e  Commission cannot impose and c o l l e c t  mandatory f i n e s  t o  

o f fse t  some of i t s  payments. On the  average, i t  cos ts  I C A  more than $99 

i n  a d m i n i s t r a t i v e  s a l a r i e s  alone t o  process a no-insurance c l a i m  and the  

Special  Fund loses  $342 f o r  each no-insurance c l a i m  received. The e f f e c t  

of these unrecovered expenditures cou ld  be reduced i f  ICA were au thor ized 

t o  impose ,and c o l l e c t  mandatory penal t i e s  f rom uninsured employers. As 

many as 24 s ta tes  impose mandatory p e n a l t i e s  on uninsured employers. 

These penal t i e s  vary between states,  i n c l  ud i  ng the f o l l  owing 

p o s s i b i l i t i e s :  1 )  f i n e s  o f  $1 per  employee f o r  each day o f  noncompliance, 

and 2) up t o  tw i ce  t h e  insurance premiums t h a t  would have been p a i d  over 

t h e  prev ious 3 years. 

Employers can gain from v i o l a t i n g  insurance requirements because the  

l i m i t e d  sanct ions do n o t  outweigh the  p o t e n t i a l  bene f i t s .  Uninsured 

employers s u f f e r  no pena l ty  i f  no compensation award i s  made aga ins t  them 

o r  if they pay an award before the  Special  Fund does. ICA merely ensures 

t h a t  these employers ob ta in  workers'  compensation insurance immediately. 

An uninsured employer can the re fo re  b e n e f i t  from saving on workers'  

compensation insurance premi urns dur ing  t h e  p e r i o d  of noncompl iance. The 

annual premium can range between $1 6 and $2,262 f o r  each $10,000 o f  

p a y r o l l  , depending on i ndus t r y  r i s k .  If ICA were empowered t o  impose a 

mandatory pena l ty  on a1 1 v i o l a t o r s ,  employers cou ld  no longer  save on 

workers'  compensation insurance w i t h  impunity.  



ICA Could Develop Programs 
To Increase Com~l i ance 

ICA could increase compliance through a combination of enforcement and 
public relations e f for t s .  Even a small increase i n  compliance could reduce 
the ICA Special Fund payments for  unreimbursed claims. Programs designed 

to  identify uninsured employers and increase publ i c  awareness have been 
developed by agencies comparable t o  ICA. ICA could adapt and use these 

programs t o  increase compl iance w i t h  workers ' compensation 1 aws. 

Uninsured employers identified and forced to  obtain workers' compensaton 
insurance before they become l i ab le  for  compensation claims would not 
become a burden on the ICA Special Fund. A combination of aggressive 
enforcement and publ i c  relations e f for t s  would 1 ikely reduce the number of 
uninsured employers and, consequently, the number of no-insurance claims. 

For example, the average annual losses to  the Special Fund totaled 
$520,000 over the past 5 years. Thus, a 20 percent reduction i n  

no-insurance claims could save the Special Fund an estimated $104,000 a 
year. 

Programs to  Identify Uninsured Employers - Comparable agencies i n  Arizona 
and other s t a t e s  have developed programs tha t  ICA could adapt and use to  
identify uninsured employers. We have identified three such programs. 

e Computer match between DES and ICA f i l e s  A1 though ICA was 
unsuccessful w i t h  an attempt to  match these f i l e s ,  the problems 

encountered w i t h  matching employers ' names coul d be overcome i f  
the DES identification number were used instead. ICA f i l e s  

already contain the DES number fo r  employers on record as of 
1981. A computer r u n  matching the DES numbers on f i 1 e w i t h  ICA 

against a l l  DES numbers issued would produce the names of the 
employers not on ICA records. All of these employers could 

receive a computer generated l e t t e r  requesting the name of the i r  
workers' compensation insurance car r ie r  and insurance policy 
number. Employers who cannot or  will not provide the requested 
information would be potenti a1 violators who ICA coul d further 

investigate. A computer match could be conducted as a p i lo t  



pro jec t .  The p r o j e c t  would r e q u i r e  t h a t  t h e  ICA f i l e s  be updated 

w i t h  the  post-1981 DES numbers. The resource requirements and 

r e s u l t s  of t h i s  p i l o t  p r o j e c t  should be c a r e f u l l y  recorded and 

evaluated t o  determine t h e  scale and frequency o f  any fu tu re  

r e p e t i t i o n s  o f  t he  p r o j e c t .  

a Moni tor  DES r e g i s t r a t i o n s  Inves t i ga to rs  i n  several o ther  s t a t e s  

r o u t i n e l y  rev iew new r e g i s t r a t i o n s  f o r  unemployment insurance and 

DES a u d i t  repor ts .  ICA cou ld  do the  same and f o l l o w  up any new 

r e g i s t r a t i o n s  t h a t  a re  n o t  on i t s  records. A comparison of a 

sample of 25 known uninsured employers ( se lec ted  from ICA 

records)  w i t h  DES employer records showed t h a t  16 (64 percent)  

were on record  w i t h  DES, some f o r  more than 10 years. 

a Business l i s t i n g s  search Other agencies compare business 

l i s t i n g s  w i t h  t h e i r  records i n  t h e i r  search f o r  v i o l a t o r s .  The 

Arizona Department of Revenue and the  Alaska Workers' 

Compensation Board use telephone d i r e c t o r i e s  t o  search f o r  

employers n o t  on t h e i r  records. A1 t e r n a t i v e l y ,  t he  Montana 

Uninsured Employers Fund f i n d s  the  Dunn and Brads t ree t  business 

l i s t i n g s  very he lp fu l  i n  i t s  e f f o r t  t o  reach uninsured employers. 

S t a t i s t i c a l  sampl i ng methods and analyses o f  known uninsured 

employer data can he lp  match the  enforcement e f f o r t  t o  ava i l ab le  

resources, if necessary. An Aud i to r  General ana lys is  of Speci a1 

Fund debtors shows t h a t  employers from three general areas of 

endeavor - se rv i ce / re ta i  1 , food/l odgi ng and cons t ruc t i on  - 
account f o r  as much as 50 percent  o f  t h e  Special  Fund losses. 

Based on t h i s  in format ion i t  can be expected t h a t  a review o f  

companies i n  these areas 1 i s t e d  i n  t he  telephone book might  

produce a subs tant ia l  number o f  uninsured employers. O f  25 known 

uninsured employers se lec ted  from I C A  f i l e s ,  a t  l e a s t  12 (48 

percent)  were 1 i s t e d  i n  t he  telephone d i r e c t o r y  6 months o r  more 

before t h e  f i r s t  c l a i m  was f i l e d  aga ins t  t he  employer. 



Programs t o  increase p u b l i c  awareness - I n  a d d i t i o n  t o  i d e n t i f y i n g  

noncomplying employers, ICA cou ld  adapt methods used by o the r  agencies t o  

increase p u b l i c  awareness o f  workers' compensation requirements. Current  

I C A  p u b l i c  r e l a t i o n s  e f f o r t s  c o n s i s t  l a r g e l y  o f  about 12 seminars per  

year, g iven upon request  o r  as p a r t  of a combined e f f o r t  between I C A  and 

another o rgan iza t ion  such as t h e  Small Business Admi n i  s t r a t i  on. I n  

add i t ion ,  I C A  publ ishes two brochures on insurance requirements and 

bene f i t s ,  which are  handed o u t  a t  seminars, f o l l o w i n g  telephone i n q u i r i e s  

and over t h e  ICA in fo rma t ion  counter. 

Pub l ic  r e l a t i o n s  e f f o r t s  cou ld  be s u b s t a n t i a l l y  improved a t  minimal c o s t  

i f  I C A  fo l lowed t h e  l e a d  o f  t h e  Arizona Department o f  Revenue (DOR). DOR 

has aggressively  used f r e e  media serv ices t o  i n fo rm t h e  p u b l i c  o f  t h e  need 

t o  comply w i t h  the  law, t he  consequences o f  f a i l i n g  t o  do so and the  p lace 

t o  c a l l  t o  r e p o r t  offenders. The DOR F a i r  Share p r o j e c t  i s  c r e d i t e d  w i t h  

about $6 m i l l i o n  i n  add i t i ona l  t a x  revenues. The p r o j e c t  c o s t  DOR on ly  

$1 6,000 f o r  publ i c i  ty because DOR re1 i e d  h e a v i l y  on f r e e  media support. 

DOR a1 so experienced a subs tan t i a l  increase i n  the  number o f  t a x  f i l e r s  i n  

a per iod  f o r  which a drop had been forecast .  

CONCLUSION 

ICA has n o t  e f f e c t i v e l y  enforced workers' compensation insurance 
D requirements. Substant ia l  cos ts  r e s u l t e d  from a combination o f  t h e  

Commission's inadequate enforcement e f f o r t s  and i n e f f e c t i v e  pena l t ies .  

I C A  does n o t  aggressively  i d e n t i f y  employers who f a i l  t o  p rope r l y  i nsu re  

workers, and c u r r e n t  p e n a l t i e s  a re  i n s u f f i c i e n t  t o  ensure compliance. 



RECOMMENDATIONS 

1. The Legisl ature shoul d consider: 

a. Amending A.R.S. $23-907.C to  increase the penalty on no-insurance 

claims to  a t  l eas t  cover the 33.3 percent collection charges. 

b. Authorizing ICA to  impose mandatory penalties on employers who do 

not have required workers' compensation insurance. This penalty 
should be paid to  the ICA Special Fund. 

2. ICA should develop programs to  increase compliance w i t h  workers' 
compensation insurance requirements, including: 

a. A p i lo t  project t o  match DES and ICA employer f i l e s  
electronically using DES identification numbers. 

b. A routine program to  ensure tha t  newly established employers who 
fa i l  t o  obtain workers' compensation insurance will come t o  ICA's 
attention. 

c. A public relations program designed t o  inform employers and the 

public of the requirement for  workers' compensation insurance and 
the consequences i f  the requirement i s  violated. 



FINDING I 1 1  

LICENSING EMPLOYMENT AGENCIES I S  NOT NECESSARY TO PROTECT CONSUMERS 

The I n d u s t r i a l  Commission o f  Arizona (ICA) does n o t  need t o  l i c e n s e  

p r i v a t e  employment agencies i n  order  t o  p r o t e c t  j o b  seekers. The e x i s t i n g  

1 icensure process does n o t  e f f e c t i v e l y  ensure p r a c t i t i o n e r  competence and 

i s  unnecessary. Strengthening laws t o  ensure t h a t  consumers o b t a i n  

s u f f i c i e n t  in fo rmat ion  about employment agency fees and con t rac ts  would 

a l l ow  consumers t o  p r o t e c t  themselves from t h e  few abuses t h a t  occur, 

making ICA i nvol vement unnecessary. S ta tu to ry  changes may a1 so be needed 

t o  p r o t e c t  consumers from s i m i l a r  abuses by career  counsel ing f i rms.  

I C A  Licenses Only A Segment O f  
The Empl oyment Agency Indus t r y  

Current ly ,  t he  I n d u s t r i a l  Commi ss ion on l y  1 icenses appl i can t -pa id- fee  

empl oyment agencies ( APFs) . APFs prov ide  t h e i r  serv ices t o  i nd i  v i  dual j o b  

seekers as opposed t o  employers. I n  March 1981 Arizona deregulated 

empl oyer-pai d-fee agencies (EPFs). EPFs prov ide  t h e i r  serv ices t o  

employers and adver t i se  t h e i r  p o s i t i o n s  as "fee-paid." Increasingly ,  t h e  

t rend  i n  the employment agency i n d u s t r y  i s  t o  have employers pay a l l  

agency fees o r  a s izeable p o r t i o n  o f  them. As o f  May 1984, 99 APFs were 

1 i censed i n Arizona. These i nc l  ude general empl oyment agencies, t a l e n t  

and model i n g  agencies, babysi tti ng serv ices and nurse r e g i s t r i e s .  

The ICA Labor Department adminis ters and enforces employment agency 1 aws, 

r u l e s  and regul  at ions.  The I n d u s t r i a l  Commission delegated employment 

agency program admin i s t ra t i on  t o  t h e  ICA Labor Department i n  1978. The 

d i rec to r ,  one f u l l - t i m e  inves t i ga to r ,  one o f f i c e  supervisor,  and one 

secre tary  c a r r y  ou t  these dut ies. 

Empl oyment Agency L i  censure 
I s  Not E f f e c t i v e  
- - 

L icens ing  empl oyment agencies i n  Arizona does n o t  e f f e c t i v e l y  p r o t e c t  

consumers. The l i censu re  process fo r  employment agencies does n o t  at tempt 



t o  address the  quest ion of competency. ICA's 1 icense examination t e s t s  

o n l y  f o r  a general knowledge o f  employment agency s t a t u t e s  and ru les ,  and 

requ i res  no f u r t h e r  evidence o f  competency. Furthermore, t h e  l i c e n s e  

renewal process prov ides no add i t i ona l  assurances t h a t  employment agency 

s ta f f  a r e  adequately s k i l l e d .  As a r e s u l t ,  j o b  seekers may assume f a l s e l y  

t h a t  1 icensed empl oyment agencies are  competent t o  p rov ide  placement 

services. 

The ICA Labor Department's o b j e c t i v e  f o r  l i c e n s u r e  d i f f e r s  from t h e  

t r a d i t i o n a l  purpose o f  occupat ional 1 icensure. T r a d i t i o n a l l y ,  1 i cens ing  

attempts t o  ensure p r a c t i t i o n e r  competence. Benjamin Shimberg i n  

Occupational L icensing:  A Publ ic  Perspect ive, def ines l i censu re  as the  

". . . process by which an agency of government g rants  
permission t o  an i n d i v i d u a l  t o  engage i n  a g iven 
occupation upon f i n d i n g  t h a t  the  appl i c a n t  has a t ta ined  
the  minimal dearee o f  comuetencv necessarv t o  ensure 
t h a t  the  publ <c heal t h y  ;afetyU and we1 f i r e  w i l l  be 
reasonably we l l  protected. Before a l i c e n s e  i s  
wanted.  t h e  a ~ ~ l  i c a n t  must meet c e r t a i n  reauirements 
as s e t -  f o r t h  " in t he  law. These usual ly '  i nc lude  
t r a i n i n g  and experience . . ." (emphasis added) 

However, t h e  pr imary purpose o f  Ar izona 's  1 icens ing  process f o r  empl oyment 

agencies i s  t o  ensure worker p ro tec t ion ,  by keeping t rack  o f  s t a t e  

employment agencies* and rev iewing app l i ca t i ons  t o  minimize the  p o t e n t i a l  

f o r  c r im ina l  i n f i l t r a t i o n  o f  the  indus t ry ,  according t o  the  ICA Labor 

Department d i rec to r .  The Department makes no at tempt t o  evaluate the  

competency o f  employment agents. 

Spec i f i ca l l y ,  t he  employment agency l i c e n s e  examination f a i l s  t o  meet t he  

c r i t e r i a  establ  ished fo r  most occupational 1 i cens ing  examinations t h a t  

measure a b i l  i t i e s  and sk i1  1 l e v e l  s. The examination t e s t s  app l icants  o n l y  

* The Labor Department's o b j e c t i v e  t o  keep t rack  o f  employment agencies 
i s  accomplished t o  some ex ten t  by  o ther  s t a t e  e n t i  t i es .  More than 53 
percent  of  l i censed  employment agencies are  corpora t ions  r e g i s t e r e d  
w i t h  the  Corporat ion Commission. I n  add i t ion ,  many o f  the  remaining 
agencies are  r e g i s t e r e d  w i t h  the  Secretary o f  S ta te  o r  county o r  
munic ipal  c l e r k  ' s  o f f i c e s  and are  on tax  r o l l  s. 



f o r  general know1 edge o f  s ta tu tes ,  r u l e s  and regu la t i ons  concerning 

empl oyment agencies and does n o t  t e s t  t h e i r  competency. * Moreover, 

l i c e n s e  app l icants  may take the  same examination as many t imes as 

necessary t o  achieve a passing score. The exam has n o t  been rev i sed  f o r  3 
years. Besides the  examination, 1 icense appl i c a n t s  a re  screened o n l y  f o r  

t h e i r  moral character,  general business and management experience, and 

f i n a n c i a l  s tatus.  Thus, ICA does n o t  r e q u i r e  1 icense app l i can ts  t o  have 

any p r i o r  experience i n  o r  demonstrate knowledge about t he  placement 

profession. 

The l i c e n s e  renewal process does noth ing  more t o  ensure p r a c t i t i o n e r  

competence. The o n l y  renewal requirement i s  t h a t  l i censees respond t o  a 

quest ionnaire which requests l i m i t e d  i n fo rma t ion  on business operat ions 

n o t  r e l a t e d  t o  p r a c t i t i o n e r  competence. There are  no con t i nu ing  educat ion 

o r  experience requirements.** 

As a r e s u l t  o f  t h e  minimal l i c e n s i n g  and renewal requirements, j o b  

appl i c a n t s  may assume i n c o r r e c t l y  t h a t  a 1 icensed employment agency's 

s ta f f  possess a l e v e l  o f  competency o r  p r o f i c i e n c y  necessary t o  p rov ide  

placement services. A l i c e n s e  d isp layed i n  the  agency's p lace  o f  business 

may i n d i c a t e  t o  the consumer t h a t  the  Sta te  has determined t h a t  t h i s  

agency's s t a f f  has s k i l l s  and knowledge t o  p rov ide  competent service. I n  

fact,  t he  l i c e n s e  merely shows t h a t  t he  app l i can t  has no record  of 

defrauding the  publ ic .  The l i c e n s u r e  process does n o t  ensure competency 

and was n o t  designed t o  do so. 

3 The I C A  Labor Department t e s t s  a l l  people determined t o  be invo lved i n  
t he  ac tua l  opera t ion  of an employment agency, b u t  issues o n l y  one 
1 icense (A. R. S. $23-526. B and r e g u l a t i o n  R4-12-303 subsect ion El.  

** Although the  Sta te  does n o t  a t t e s t  t o  t h e  pro fess iona l  competency o f  
employment agents, t he  American Col lege Test ing  Program prepares and 
adminis ters an examination t h a t  judges p r a c t i t i o n e r  competence. 
Candidates fo r  t he  exam must have a t  l e a s t  2 years pro fess iona l  
experience i n  a p r i v a t e  placement f i r m ;  be an owner, par tner ,  manager 
o r  personnel consu l tan t  of a p r i v a t e  personnel f i r m ;  and subscribe t o  
the  Nat ional  Associat ion of Personnel Consul t a n t s  Code of Eth ics.  
Th is  examination i s  g iven t o  members o f  p ro fess iona l  t rade  
assoc ia t ions  as we1 1 as nonmembers. 



Adequate Consumer In fo rmat ion  I s  Needed 
To He1 D Preclude Abuses 

A1 though consumers r i s k  some f i  nanci a1 harm when con t rac t i ng  f o r  p l  acement 

services, they can p r o t e c t  themsel ves i f  they  have s u f f i c i e n t  in fo rmat ion  

about fees and c o n t r a c t  terms. The few repo r ted  abuses cou ld  be prevented 

b y  st rengthening employment agency s ta tu tes  t o  r e q u i r e  agencies t o  prov ide 

needed in fo rma t ion  t o  consumers, thereby e l i m i n a t i n g  t h e  need f o r  any 

d i r e c t  i n v o l  vement by  ICA. Arizona regul  a tes  o ther  i n d u s t r i e s  w i thou t  any 

d i r e c t  S ta te  agency i nvol vement. Without ICA 1  i c e n s i  ng and enforcement 

e f fo r ts ,  consumers woul d  s t i l l  have several op t ions  f o r  reso l  v i ng  t h e i r  

problems w i t h  empl oyment agencies. 

Strengthening Sta tu tes  To Prevent Abuses - Laws designed t o  prov ide 

s u f f i c i e n t  i nformat ion t o  consumers t o  prevent  abuses woul d  e l  im ina te  the 

need f o r  ICA r e g u l a t i o n  o f  t he  employment agency indus t ry .  The few 

repor ted  abuses stem l a r g e l y  from d e f i c i e n c i e s  i n  s ta tu tes ,  r e s u l t i n g  i n  

consumer unce r ta in t y  as t o  fee obl  iga t ions ,  re fund en t i t l emen ts  and o ther  

c o n t r a c t  spec i f i ca t i ons .  To prov ide  adequate s t a t u t o r y  p r o t e c t i o n  some o f  

t he  c u r r e n t  r u l e s  and regu la t i ons  need t o  be c l a r i f i e d  and t r a n s f e r r e d  t o  

s ta tu te .  Add i t iona l  s ta tu tes  must be added t o  p rov ide  more complete j ob  

seeker p ro tec t ion .  F i n a l  ly ,  some e x i s t i n g  s ta tu tes  should be r e t a i n e d  i n  

t h e i r  c u r r e n t  form. 

Industry-wide abuses have been minimal. The Labor Department on l y  

rece i  ved 41 compl a i n t s  aga ins t  1  icensed agencies du r ing  f i s c a l  years 

1982-83 and 1983-84. The number o f  complaints being f i l e d  has 

s i g n i f i c a n t l y  decreased i n  recen t  years. 

Even though the  number o f  complaints has diminished, s t a t u t o r y  

d e f i c i e n c i e s  s t i l l  cause consumers some problems. Vague cont rac tua l  

language r e s u l t i n g  from weak laws has minimized the  amount o f  i n fo rma t ion  

a v a i l a b l e  t o  consumers dur ing  placement t ransact ions.  Statutes do n o t  

r e q u i r e  employment agency con t rac ts  t o  de f i ne  fee  ob l  iga t ions ,  re fund  

ent i t lements ,  o r  procedural r i g h t s  o f  j o b  seekers. Fo l lowing i s  a  summary 

o f  c u r r e n t  problems. 



0 - Fees - Confusion about agency fees has l e d  t o  improper fee  charging. 

Sometimes app l icants  have been asked t o  pay t h e i r  placement fee f o r  

p o s i t i o n s  i n  which the  fee was a l ready p a i d  by t h e  employer. I n  some 
cases agencies s imply refused t o  honor the  terms o f  placement 

contracts.  F i n a l l y ,  employment agencies have taken advantage o f  

consumers by charging r e g i s t r a t i o n  o r  advance fees as a  c o n d i t i o n  o f  

ob ta in ing  an i n t e r v i e w  f o r  employment. Although ICA r u l e s  and 

regu la t i ons  p r o h i b i t  advance fees, s ta tu tes  do not. Consumers may n o t  

know advance fees a re  p r o h i b i t e d  because they a re  n o t  s p e c i f i c a l l y  

mentioned i n  employment agency contracts. Twenty-eight s ta tes  t h a t  

regu la te  employment agencies p r o h i b i t  advance fees i n  s ta tu te .  

a Refund Ent i t lements  - Consumers may a l s o  be unaware o f  the  cond i t i ons  

fo r  fee refunds because they are  n o t  inc luded i n  an agency's placement 

contract .  S ta tu tes  do n o t  r e q u i r e  agencies t o  p rov ide  consumers w i t h  

d e t a i l e d  statements of  how refunds a r e  computed. Consequently, 

consumers a re  o f t e n  unce r ta in  i f  they  are  e n t i t l e d  t o  a  re fund  o r  how 

much they can receive. Furthermore, s t a t u t e s  do n o t  s t a t e  a  s p e c i f i c  

t ime pe r iod  i n  which refunds must be made. A.R.S. $23-532.B on l y  

s ta tes  t h a t  refunds w i l l  be made upon demand. Th is  requirement has 

n o t  succeeded i n  ensur ing t h a t  consumers a re  prov ided w i t h  t i m e l y  

refunds, as compla int  f i l e s  reveal  instances o f  consumers g e t t i n g  

t h e i r  money months a f t e r  I C A  d i r e c t e d  an agency t o  pay. Also most 

employment agency con t rac ts  s imply i n fo rm appl i c a n t s  t h a t  they a re  

e n t i t l e d  t o  pay a  p a r t i a l  fee o r  g e t  a  p a r t i a l  re fund i f  they are  

terminated through no f a u l t  of t h e i r  own. However, t he  agency's f ee  

schedule contained i n  t he  c o n t r a c t  f a i l s  t o  de f i ne  te rminat ion  f o r  

f a u l t  o r  te rminat ion  w i thou t  f au l t .  S ta tu tes  make no s p e c i f i c  mention 

of these cond i t ions  nor  do they r e q u i r e  agency con t rac ts  t o  c l e a r l y  



def ine  the  condi t ions.  Most complaints f i l  ed r e c e n t l y  center  around 

the  i n t e r p r e t a t i o n  o f  these terms. 

a Consumer Rights - Sta tu tes  do n o t  r e q u i r e  con t rac ts  t o  o u t l i n e  the  

procedural r i g h t s  of  j o b  seekers. Arizona, as w e l l  as o ther  s tates,  

has adopted s t a t u t e s  f o r  o the r  regu la ted  i n d u s t r i e s  such as hea l th  

spas and buying clubs. These s t a t u t e s  requ i re :  1 )  s p e c i f i c  0 
cont rac tua l  1  anguage d e t a i l  i n g  the  appropr ia te  bodies t o  contac t  i n  

case o f  a  complaint ( t h e i r  names, addresses and telephone numbers), 

and 2 )  statements r e f e r r i n g  t o  the  sec t ions  o f  t h e  s ta tu tes  t h a t  

c l a r i f y  consumer r i g h t s .  0 

To address these def ic ienc ies ,  several e x i  s t i  ng r u l  es and regul  a t i  ons 

shoul d  be modif ied and incorporated i n t o  employment agency s ta tu tes  t o  

improve the  1  aw' s  effectiveness. Rul es r e q u i r i n g  t h a t  consumers rece ive  a  

c l e a r  statement o f  t h e i r  r i g h t s  and respons ib i l  i t i e s  should be enacted 

i n t o  law. Statutes should speci fy  t h a t  con t rac ts  de l ineate  the  exact  

cond i t i ons  under which fees are due, under what circumstances a  j o b  seeker 

i s  n o t  ob l i ga ted  t o  pay a  fee and under what circumstances j o b  app l icants  

can ob ta in  refunds. The law should a l s o  r e q u i r e  t h a t  s p e c i f i c  fee 

adjustment p o l i c i e s  be s ta ted  i n  the  contract .  

Other r u l e s  and regu la t i ons  t h a t  r e q u i r e  no mod i f i ca t i ons  should a l s o  be 

incorpora ted  i n t o  employment agency statutes.  These i ncl  ude r i g h t s  o f  

r e f e r r a l  and placement, agency record  requirements, consumer p ro tec t i on  

aga ins t  nonex is ten t  j o b  openings, and fa1 se a d v e r t i s i n g  p roh ib i t i ons .  The 

r u l e  r e q u i r i n g  t h a t  j o b  app l i can ts  rece ive  a  copy of  the  con t rac t  should 

a1 so be t r a n s f e r r e d  t o  law. 

Abuses cou ld  be f u r t h e r  prevented and thereby reduced i f  o ther  s ta tu tes  

were added. F i r s t ,  statements are  needed showing how fees are computed 

and t e l l i n g  consumers who they cou ld  contac t  and what s t a t u t e s  consumers 



cou ld  reference i f  they have a  complaint. This  statement would l i s t  t he  

names, addresses and phone numbers o f  e n t i  t i e s  aggrieved consumers cou ld  

contact.  

The o ther  s t a t u t o r y  a d d i t i o n  needed i s  a  s p e c i f i c  p r o v i s i o n  r e l a t i n g  t o  

penal t i e s .  Without I C A  i n d u s t r y  superv is ion and employment agency 

l i cens ing ,  c u r r e n t  pena l ty  p rov i s ions  would no longer  be i n  ex is tence and 

a l t e r n a t i v e  pena l ty  p rov i s ions  should be considered. Several i n d u s t r i e s  

regu la ted  by sel f -conta ined ac ts  p rov ide  f o r  c i v i l  pena l t i es  ( c o u r t  f i n e s )  

and c r i m i n a l  pena l t ies  o r  both. These a c t s  p rov ide  f o r  f i n e s  and a l l o w  

consumers t o  recover c o u r t  costs. Several s ta tes  have p laced c r im ina l  

pena l t i es  i n  t h e i r  laws t o  p rov ide  agencies w i t h  i ncen t i ves  t o  comply w i t h  

the  law. New York 's  General Business Law and Colorado's P r i v a t e  

Employment Agency Act  p rov ide  f o r  imprisonment o f  agents who v i o l a t e  

p r o v i s i o n s  o f  t he  law o r  f a i l  t o  make t i m e l y  refunds. Courts cou ld  

determine the  seriousness o f  t h e  v i o l a t i o n s  and l e v y  t h e  appropr ia te  

penal t i e s .  

F i n a l  ly, several present  empl oyment agency s t a t u t e s  s  houl d  be reta ined.  

Two o f  these concern fee  s p l i t t i n g  and sure ty  bonds. 

@ A. R.S. $23-535 p r o h i b i t s  agencies from d i v i d i n g  o r  shar ing 

d i r e c t l y  o r  i n d i r e c t l y ,  a  fee, charge o r  compensation received 

from an app l i can t  f o r  employment w i t h  an employer who obta ins new 

workers from an employment agency. Consumers should be pro tec ted  

from add i t i ona l  costs, which they shou ldn ' t  have t o  pay. 

@ A.R.S. $23-527 requ i res  each l i c e n s e  app l i can t  t o  pos t  UP t o  a  

$5,000 surety bond o r  pos t  a  cash deposit ,  w i t h  the  c o n d i t i o n  

t h a t  employment agents conform t o  laws. The cash deposi t  s h a l l  

i n i t i a l l y  be f o r  $1,000, b u t  before a l i c e n s e  i s  issued, a  cash 

depos i t  must be increased t o  $5,000 o r  replaced by a  sure ty  bond 

i n  t h a t  amount. If a l i c e n s e  i s  approved and granted, a  cash 

depos i t  o r  sure ty  bond must be maintained a t  $5,000. The purpose 

i s  t o  enable consumers t o  ob ta in  fee refunds should an agency go 

o u t  o f  business o r  f a i l  f i n a n c i a l l y .  



Separate Laws S u f f i c i e n t  i n  Other I n d u s t r i e s  - Though t h e  employment 

agency i n d u s t r y  has unique c h a r a c t e r i s t i c s  and needs t h a t  r e q u i r e  s p e c i f i c  

regu la t i on ,  several i n d u s t r i e s  w i t h  s i m i l  a r  cont rac tua l  abuses are  being 

e f f e c t i  ve1y regu la ted  through 1  e g i s l a t i o n  w i thou t  agency i n v o l  vement. 

This  l e g i s l a t i o n  inc ludes  t h e  Dance Studio Act, Hea l th  Spa Act, Home 

S o l i c i t a t i o n  Act, Mu l t i -Leve l  Market ing Ac t  and the  Buying Club Act. L i k e  

empl oyment agencies, these i n d u s t r i e s  r e q u i r e  minimal s t a t e  supervision; 

there fore ,  a  spec ia l  i z e d  enforcement body t o  pol i c e  these i n d u s t r i e s  i s  

unnecessary. For e f fec t i ve  enforcement, most o f  these ac ts  con ta in  

p rov i  s ions f o r  shared j u r i s d i c t i o n  between c i t y  and county a t to rneys '  

o f f i c e s  and the  o f f i c e  o f  t h e  At to rney  General. These enforcement 

agencies have formal compla int  mechanisms f o r  aggrieved consumers. Having 

cou r t s  and o ther  e n t i t i e s  handle the  d isputes i s  n o t  1  i k e l y  t o  p lace 

s i g n i f i c a n t  a d d i t i o n a l  burdens on e x i s t i n g  complaint r e s o l u t i o n  mechanisms. 

Consumer A1 t e r n a t i  ves For  Compl a i n t  Resol u t i o n  and In fo rmat ion  - Even 

w i thou t  I C A  r e g u l a t i o n  consumers have several op t ions  f o r  ob ta in ing  

assistance. Consumers can c u r r e n t l y  seek assis tance regard ing  employment 

agency probl  ems and quest ions from e n t i  t i e s  besides the  I n d u s t r i a l  

Commission. These e n t i  t i e s  a1 so prov ide  j o b  app l i can ts  w i t h  d e t a i l e d  

consumer in format ion.  I n  add i t ion ,  o the r  1  aws c o e x i s t  w i t h  c u r r e n t  

employment agency laws t o  p r o t e c t  consumers. 

Job seekers aggrieved b y  employment agencies can r e f e r  complaints t o  

p r i v a t e  and pub1 i c  o rgan iza t ions  t h a t  a1 ready prov ide  compla int  reso l  u t i o n  

services. Among these e n t i t i e s  a re  the  B e t t e r  Business Bureau (BBB), t he  

Arizona Associat ion of Personnel Consul t a n t s  (AAPC), nurs ing  and t a l e n t  

agency t rade  organizat ions,  p r i  vate newspapers, and p r i  vate mediat ion and 

c o n c i l i a t i o n  services. The BBB and the  AAPC E t h i c s  Committees main ta in  

s t a f f  t o  reso lve  consumer complaints. I n  f ac t ,  t he  Labor Department 

shares i n fo rma t ion  w i t h  the  AAPC and even r e f e r s  some complaints t o  the  

AAPC E t h i c s  Committee f o r  in fo rmal  reso lu t ion .  The BBB a l so  prov ides a  



f ree  c o n c i l  i a t i o n  and mediat ion serv ice  t o  reso l  ve d isputes when b o t h  

p a r t i e s  o p t  f o r  t h i s  type  o f  so lu t ion .  Some newspapers p rov ide  consumer 

compla int  columns t h a t  at tempt  t o  s e t t l e  complaints. Fo r  a  smal l  fee, 

consumers can seek a r b i t r a t i o n  through p r i v a t e  mediators whose decis ions 

have t h e  e f f e c t  o f  a  lower c o u r t  r u l i n g .  I n  add i t i on ,  several  county and 

c i t y  a t t o rneys '  o f f i ces  main ta in  consumer a f f a i r s  u n i t s  t h a t  a t tempt  t o  

mediate d isputes t o  avo id  c o u r t  t r i a l s .  The O f f i c e  o f  t h e  At to rney  General 

s ta ted  i t  w i l l  undertake cases i n  which a  p a t t e r n  o f  consumer abuse has 

been es tab l i shed w i t h  a  f i r m  and the re  i s  a  s t rong  p o s s i b i l i t y  of 

recover ing  l o s t  monies. F i n a l l y ,  consumers can f i l e  t h e i r  cases i n  Small 

Claims, J u s t i c e  o r  Superior Court, depending upon t h e  amount o f  money 

i nvo l ved  i n  the  dispute.* 

The AAPC and the  BBB a l s o  prov ide consumers w i t h  d e t a i l e d  i n fo rma t i on  on 

employment agency business prac t i ces .  The AAPC and t h e  BBB have worked t o  

a s s i s t  consumers w i t h  j o b  placement search by answering consumer i n q u i r i e s ,  

p r o v i d i n g  background in fo rmat ion  on i n d i v i d u a l  agencies, and p rov id ing  

brochures on employment agencies. 

F i n a l l y ,  several  S ta te  and Federal laws a l ready e x i s t  i n  a d d i t i o n  t o  t he  

P r i v a t e  Employment Agency Law, and are designed t o  p r o t e c t  consumers from 

fraud, misrepresentat ion,  and i n t i m i d a t i o n  t a c t i c s .  These a re  the  F a i r  

Trade Act, Equal Employment Opportuni ty  Ac t  and f a l s e  a d v e r t i s i n g  s ta tu tes .  

Empl oyment Agency Laws Shoul d  C l  e a r l y  
T n c l  ude Career Counsel i n a  F i rms 

Career counsel i n g  f i rms,  which a re  s imi  1  a r  t o  regu la ted  empl oyment 

agencies, may n o t  be under t he  j u r i s d i c t i o n  o f  c u r r e n t  laws. Though the  

problems associated w i t h  these f i rms a re  o f t e n  s i m i l a r  t o  those of 

regu la ted  employment agencies, a  vague s t a t u t o r y  d e f i n i t i o n  o f  employment 

* k i l  i n g  fees are  nominal i n  each o f  these cour ts .  I f  consumers seek 
recovery o f  fees i n  cases a r i s i n g  o u t  o f  con t rac tua l  d isputes and w in  
a  case, A.R.S. T i t l e  12 prov ides f o r  t h e  recovery o f  a t t o rney  fees and 
i n c i d e n t a l  expenses a r i s i n g  o u t  of  a  t r i a l .  I n  add i t ion ,  several  
c o u r t s  o f f e r  mediat ion serv ices  t o  consumers as an a l t e r n a t i v e  t o  
tri a1 . 



agencies has caused the  Labor Department t o  i n t e rp re t  career  counseling 
firms a s  being outside i t s  present scope of regulation. 

The current  def ini t ion of an employment agency does not spec i f i ca l ly  
menti on career  counsel ing firms t h a t  of ten operate s imilar ly  t o  
appl icant-pai d-fee employment agencies. These firms have commi t t e d  the  

same types of fee abuses and made s imilar  contractual misrepresentations 
as  APF agencies.* Their advert ising implies consumers will be able  t o  

f ind jobs. However, career counselors disclaim any obligation t o  f ind 
jobs fo r ,  o r  even provide leads t o  t h e i r  c l i en t s .  Art ic les  appearing i n  

law journal s ,  newspapers and family magazines indicate  these firms have 
been found t o  make job of fe r  claims, co l l ec t  fees  and f a i l  t o  del iver  the  
services contractual l y  agreed upon. For instance,  advertisements placed 
i n  national newspapers proclaim job of fe r s  o r  proclaim tha t  career  
counseling firms have the  contacts t h a t  can lead t o  meaningful job 
interviews. These advertisements a l so  r e f e r  t o  a "hidden" or  
"unpubl i shed" job market. The Federal Trade Commission i s  investigating 
career counsel ing firms engaged i n  unfai r  and deceptive t rade practices.  

The ICA Labor Department has f a i l ed  t o  seek c l a r i f i c a t i on  a s  t o  whether 
these firms f a l l  w i t h i n  the  scope of current  s t a tu t e s  and regulations. In 
Arizona, career  counselors may f a l l  w i t h i n  the  scope of the  def ini t ion of 
employment agent, thereby possibly affording consumers some s ta tu tory  
protection. Though counselors a r e  not spec i f i ca l ly  mentioned i n  the  
def in i t ion  of an employment agent, the  def ini t ion s t a t e s  agents a r e ,  " a l l  
persons, firms or  corporations o r  associat ions which f o r  a fee ,  commission 
or charge t h a t  i s  collected from persons seeking employment, furnish 
persons seeking employment information enabl i n g  o r  tending t o  enable the  
persons t o  secure employment." Ten s t a t e s  and the  D i s t r i c t  of Columbia 

have adopted some form of l eg i s la t ion  to  deal w i t h  potential abuses 
awaiting the  consumers who use career  counseling firms. Legislation i n  

other s t a t e s  now defines firms not only by what they do, b u t  what they say 
they will do. 

* AS w i t h  APF agencies, the abuses of these firms have been minimal i n  
Arizona. 



CONCLUSION 

I C A  does n o t  need t o  l i c e n s e  employment agencies o r  supervise t h e  

employment agency industry .  Programs e x i s t  t h a t  judge the  profess ional  

competency o f  many employment agency personnel. I n  add i t ion ,  ICA' s  

compl a i  n t  r e s o l u t i o n  and consumer in format ion e f f o r t s  dupl i c a t e  those o f  

p r i v a t e  sector  and o the r  governmental agencies. The few abuses t h a t  s t i l l  

p r e v a i l  a re  n o t  ser ious and cou ld  be handled w i t h  some s t a t u t o r y  changes. 

Stronger s t a t u t e s  would prevent  these problems from occu r r i ng  by p rov id ing  

the  consumer w i t h  adequate in format ion about c o n t r a c t  terms and fees. 

These strengthened s ta tu tes  cou ld  e x i s t  as a  se l f -conta ined body o f  law, 

independent o f  a  s p e c i f i c  regu la to ry  e n t i t y ,  making ICA superv is ion o f  

t h i s  i n d u s t r y  unnecessary. Whi 1  e  cons ider ing  these changes t h e  

Legi s l  a tu re  shoul d  consider  amending the  d e f i n i t i o n  o f  employment agencies 

t o  i n c l  ude career counsel ors. 

RECOMMENDATIONS 

1. The L e g i s l a t u r e  should consider  d e l e t i n g  a l l  s t a t u t o r y  requirements 

regarding I n d u s t r i a l  Commission superv is ion  and l i c e n s i n g  o f  t h e  

p r i v a t e  employment agency i n d u s t r y  ( A .  R. S. $923-522 through 23-526 and 

§§23-528 through 23-532, and §23-536). 

2. The L e g i s l a t u r e  s  houl d  consider p r o t e c t i n g  consumers who use 

appl icant-paid- fee employment agencies through an a c t  r e l a t i n g  t o  

employment agencies. The rev i sed  1  aws should: 

a. Reta in c u r r e n t  s t a t u t e s  r e l a t i n g  t o  fee  s p l i t t i n g  and sure ty  

bonds (A.  R. S. $23-535 and A. R. S. 923-527) ; 

b. Incorporate i n t o  s t a t u t e  e x i s t i n g  r u l e s  r e l a t i n g  t o  

cont rac ts  and forms, copies o f  con t rac ts  and rece ip t s ,  

r i g h t s  o f  r e f e r r a l  and p l  acement, agency records, p r o t e c t i o n  

aga ins t  placement i n  nonexis tent  j o b  openings, t a l e n t  and 

model i ng agencies, and adver t i s ing ;  

c. Require employment agency con t rac ts  t o  p rov ide  consumers 

w i t h  d e t a i l e d  in format ion about t h e  terms of t he  placement 

t ransact ions;  



d. Require contracts to  spell out the circumstances en t i t l ing  
consumers to  a refund and define the conditions obligating 
them to pay the fee; 

e. Establish a specific time requirement for  refunds to  
consumers; 

f .  Prohibit the charging of advance fees  or registration fees 
as a condition of placement and include t h i s  prohibition in 
contracts; 

g. Authorize c i t y  and county attorneys and the Attorney General 
t o  enforce these laws; 

h. Provide for  the recovery of attorney fees and incidental 

expenses arising out of t r i a l s  f o r  contractual disputes; and 
i .  Expand the scope of the current definit ion of an employment 

agent to  include a l l  firms that  charge applicants a fee for  
the i r  placement services, and a l l  people who render 
vocational guidance or  provide counsel i n g  services and who 

directly or indirectly procure or  attempt to  procure 

employment or engagements for  people seeking employment, and 
people representing themselves as having access to  jobs not 

available to  those not purchasing the i r  services. 

3. The Legislature should consider establishing penal t i e s  for  violations 

of the private employment agency law to  provide the proper incentives 
for  agencies to  comply with the provisions of the act.  



FINDING I V  

ARIZONA DIVISION OF OCCUPATIONAL SAFETY AND HEALTH BOILER INSPECTION 

PROGRAM I S  INADEQUATE 

The Arizona D i v i s i o n  o f  Occupational Safety and Heal th (ADOSH) B o i l e r  

Sect ion does n o t  have an adequate inspect ion  program. Due t o  a  

substant i  a1 backl og, t he  Boi 1  e r  Sect ion does n o t  perform needed 

inspect ions.  The backlog r e s u l t s  from poor records and i n e f f i c i e n t  

schedul ing procedures. 

I n  1977 the  Leg is la tu re  passed the  B o i l e r  Act, e s t a b l i s h i n g  a  B o i l e r  

Sect ion under ADOSH. The B o i l e r  Sect ion has the  a u t h o r i t y  t o  r e q u i r e  the  

safe construct ion,  i n s t a l  l a t i o n ,  and opera t ion  o f  b o i l e r s  and 1  i ned  h o t  

water storage heaters. To prevent  acc idents and casua l t ies ,  t he  B o i l e r  

Sect ion inspects  b o i l e r s  and l i n e d  h o t  water heaters throughout t h e  

State, exc luding Tucson and Phoenix.* The Sect ion issues c e r t i f i c a t e s  

fo r  those b o i l e r s  meeting a l l  requirements o u t l i n e d  i n  t h e  r u l e s  and 

regu la t ions .  

Inspect ions  Are Back1 ogged 

The B o i l e r  Sect ion i s  se r i ous l y  backl ogged i n  per forming requ i red  

inspect ions.  Our ana lys i s  shows t h a t  many c e r t i f i c a t e  inspect ions  and 95 

percent  of pending f o l l  ow-up inspect ions  a re  overdue. F a i l u r e  t o  perform 

needed inspect ions  can r e s u l t  i n  accidents. 

* Phoenix and Tucson had b o i l e r  inspect ion  departments before the  S ta te  
es tab l ished the  B o i l e r  Section. The two c i t i e s  cont inue t o  regu la te  
b o i l e r s  w i t h i n  t h e i r  j u r i s d i c t i o n s .  The S ta te  B o i l e r  Sect ion 
s ta tu tes  r e q u i r e  t h a t  the  c i t y  r u l e s  and regu la t i ons  be equ iva len t  t o  
S ta te  r u l  es and regu la t ions .  



C e r t i f i c a t e  Inspec t ions  - The B o i l e r  Sec t ion  i s  behind schedule i n  i t s  

b o i l e r  c e r t i f i c a t e  inspect ions.  C e r t i f i c a t e  inspec t ions ,  performed by 

Sect ion o r  spec ia l  inspectors,* a r e  p e r i o d i c  i nspec t i ons  r e q u i r e d  by 

regu la t i on .  Rule 4-13-402.B requ i res  t h a t  power b o i l e r s  be inspected 

annual ly  and process b o i l e r s  and jacke ted  steam k e t t l e s  be inspected 

every 2 years. The Sect ion performs i n i t i a l  i nspec t i ons  o f  h o t  water 

heat ing  and h o t  water  supply b o i l e r s .  The Sec t ion  main ta ins  a  f i l e  c a r d  

f o r  each b o i l e r  w i t h i n  i t s  j u r i s d i c t i o n  and records inspec t ions  and 

requirements o r  v i o l a t i o n s  found du r i ng  inspect ions.  Our ana l ys i s  o f  a  

sample** of 50 cards w i t h  a  t o t a l  o f  69 inspect ions*** shows t h a t  as of a 
June 1984, 68 percent  of the  b o i l e r s  were overdue f o r  inspec t ion .  A t  

l e a s t  29 percent  were more than 1  yea r  overdue (Tab1 e  3). 

* A.R.S. 923-485 a1 lows ADOSH t o  i ssue  c e r t i f i c a t e s  f o r  "spec ia l  
inspec tors"  t o  companies ope ra t i ng  b o i l e r s  and t o  insurance company 
b o i l e r  inspectors.  The c e r t i f i c a t e  a1 1  ows a  company i nspec to r  t o  
i n s p e c t  any b o i l e r  o r  l i n e d  h o t  water storage heater  insured  by t h a t  
company. The company must submit  a  copy o f  i t s  i nspec t i on  r e p o r t  t o  
t h e  B o i l e r  Section. I f  a  b o i l e r  i s  n o t  insured  o r  t he  insurance 
company does n o t  perform t h e  i nspec t i on  and submit a  repo r t ,  t h e  
Sec t ion  i s  respons ib le  f o r  i nspec t i ng  t h e  b o i l e r .  

** Due t o  t h e  B o i l e r  Sec t i on ' s  poor reco rd  keeping, a  s t a t i s t i c a l l y  
random sampl e  coul d  n o t  be performed. Instead, a  nons ta t i  s t i c a l  , 
judgmental sample was taken. A1 though t h e  sample r e s u l t s  cannot be 
p r o j e c t e d  f o r  t h e  populat ion,  they do i n d i c a t e  s i g n i f i c a n t  problems 
w i t h  t i m e l y  inspect ions.  

*** B o i l e r  inspec t ions  may be bo th  i n t e r n a l  and ex te rna l .  When 
i nspec t i on  cards showed bo th  types of inspect ions,  t h e  ana l ys i s  
1  i s t e d  two inspec t ions ;  thus t h e  sample of 50 prov ides  in fo rmat ion  on 
69 inspect ions.  



TABLE 3  

CERTIFICATE INSPECTION SAMPLE RESULTS 

AS OF JUNE 1  984 

Number of 
I nspec t i on  ~ t a t u s ( 1 )  Cases Percentage 

I n  Compl iance 
Inspec t ion  n o t  y e t  overdue 
Inspec t ion  w i t h i n  pe r i od  

Subtota l  

Not  i n  Compliance 
Inspec t ion  overdue by 
0-6 months 
7-12 months 

. 13-24 months 
Over 24 months 

Subtota l  

Tota l  s  

Source: Compiled by Aud i to r  General s t a f f  f rom B o i l e r  Sec t ion  i nspect ion 
records 

( 1 )  An i nspec t i on  i s  i n  compliance i f  performed w i t h i n  30 days o f  t h e  due 
date when performed by Sec t ion  inspectors,  o r  w i t h i n  90 days o f  t h e  
due da te  when performed by spec ia l  inspectors.  S ta tu tes  and r u l e s  
and regu la t i ons  a l l o w  t h e  a d d i t i o n a l  days. Resul ts  i n  Table 3  
i n c l u d e  t h e  30 and 90 day periods. 

Follow-up Inspec t ions  - I n  a d d i t i o n  t o  t h e  c e r t i f i c a t e  i n s p e c t i o n  

back1 og, f o l l  ow-up inspec t ions  a r e  overdue. When an i nspec to r  notes a  

code v i o l a t i o n  du r i ng  a  c e r t i f i c a t e  inspec t ion ,  an abatement da te  i s  

establ ished,  u s u a l l y  30 days a f t e r  t h e  o r i g i n a l  inspec t ion ,  by which t ime  

t h e  b o i l e r  must be i n  compliance. To ensure t h e  problem i s  corrected,  

t h e  i nspec to r  should perform a  fo l low-up i n s p e c t i o n  a t  t h e  end of  t h e  

abatement per iod.  The Sect ion does n o t  i ssue  t h e  c e r t i f i c a t e  u n t i l  t h e  

fo l low-up i nspec t i on  i s  performed and t h e  b o i l e r  i s  found t o  be i n  

compliance. A  copy of  t h e  o r i g i n a l  i n s p e c t i o n  r e p o r t  i s  k e p t  i n  a  

pending f i l e  u n t i l  a  fo l low-up r e p o r t  i s  received.  Our ana l ys i s  of  t h e  

fo l low-up i nspec t i ons  n o t  y e t  performed shows t h a t  t h e  abatement dead l ine  

had elapsed i n  95 percent  of t h e  cases (Table 4) .  



TABLE 4  

FOLLOW-UP PENDING FILE AS OF JUNE 14, 1984 

Sta tus  Cases Percentage 

Follow-up i nspec t i on  n o t  y e t  due 6  5% 

ove rdue ( l )  
0-3 months 
4-6 months 
7-9 months 

10-12 months 
Over 1  yea r  

Tota l  s  

( 1  ) Thi  r t y - t h r e e  r e p o r t s  i n  t h e  f i l e  1  i sted  no abatement date. According 
t o  t he  c h i e f  b o i l e r  inspector ,  i f  no date i s  l i s t e d  the  fo l low-up 
i nspec t i on  should be performed w i t h i n  30 days o f  the  o r i g i n a l  
inspec t ion .  Therefore, we i nc luded  t h e  33 r e p o r t s  w i t h  no abatement 
date i n  ou r  ana lys is ,  c a l c u l a t i n g  t h e  abatement da te  as 30 days a f t e r  
t h e  i nspec t i on  date. 

Source: Compiled by Aud i to r  General s t a f f  f rom B o i l e r  Sect ion 
fol low-up pending f i l e  as o f  June 14, 1984 

Accident  P o t e n t i a l  - F a i l u r e  t o  per form p e r i o d i c  inspec t ions  can increase 

the  r i s k  of  acc idents and i n j u r i e s .  A1 though t h e  c h i e f  b o i l e r  i nspec to r  

sa id  no b o i l e r  acc idents were repo r ted  t o  t h e  Sec t ion  i n  1983, Nat ional  

Board of B o i l e r  and Pressure Vessel Inspec tors  (NBBPVI) s t a t i s t i c s  show 

t h a t  b o i l e r  i n c i d e n t s  a re  common nat ionwide, and may r e s u l t  i n  i n j u r y  o r  

death (Table 5).  An NBBPVI study found t h a t  poor maintenance and t e s t i n g  

of c o n t r o l s  a re  t h e  major  causes of accidents. The NBBPVI s t a t e s  t h a t  

inspec t ions  and proper  maintenance are impor tan t  f o r  b o i l e r  safety.  



TABLE 5 

NATIONAL INCIDENT REPORT 1982 AND 1983 

Type o f  B o i l e r  Acci dents I n j u r i e s  Deaths 

Power Boi 1 e r s  1,062 1,137 29 39 5 6 
Steam & Hot  Water 

Heating B o i l e r s  & 
F i r e d  Hot  Water 
Storage Tanks 835 1,051 74 35 9 13  

Cast I r o n  B o i l e r s  1,784 1,378 -- 10 13 - - 0 - 3 - 
Tota l  s 3.681 3.566 - - -- 113 87 - 14 22 - - - 

Source: Nat ional  Board B u l l e t i n ,  Apr i  1 1983 and A p r i l  1984, NBBPVI 

Scheduling I s  I n s u f f i c i e n t  

The inspect ion  backlog i s  a r e s u l t  o f  i n e f f i c i e n t  scheduling. Schedul ing 

i s  inadequate because i nspec t i on  needs cannot be determined due t o  poor 

record keeping. I nspec t i on  schedules a re  n o t  grouped by b o i l  e r  1 oca t i on  

thus causing excessive t r a v e l .  I n  add i t i on ,  fo l low-up i nspec t i ons  a re  

n o t  1 i m i  t ed  t o  b o i l e r s  w i t h  ser ious  v i o l a t i o n s .  

Needs Not  Determined - The Sect ion cannot determine i t s  i n s p e c t i o n  needs 

because i t s  records do n o t  accura te ly  i n d i c a t e  the  number o f  b o i l e r s  

requ i  r i n g  regu la r  inspect ions.  A1 though t h e  c h i e f  b o i l  e r  i n s p e c t o r  

s ta ted  t h a t  t h e  Sect ion regu la tes  more than 13,000 b o i l e r s ,  t h e  a c t u a l  

number may be s i g n i f i c a n t l y  less.  From the  13,000 b o i l e r  t a g  numbers 

t h a t  should correspond t o  b o i l e r s  regu la ted  by t h e  Section, o u r  a u d i t  

team generated a l i s t  o f  297 random numbers and se lec ted  corresponding 

Sect ion f i l e  cards. The cards a r e  numer ica l l y  f i l e d  w i t h  numbers 

corresponding t o  metal t a g  numbers placed on the  b o i l e r s  du r ing  the f i r s t  

inspect ion.  O f  t he  297 numbers se lec ted  on ly  97, o r  33 percent,  were f o r  

b o i l e r s  r e q u i r i n g  p e r i o d i c  o r  i n i t i a l  inspect ions.  Most o f  the  sample, 



approximately 67 percent, cons is ted  of miss ing cards,* u n i t s  n o t  under 

the  Sect ion 's  j u r i s d i c t i o n ,  o r  those w i t h  undetermined i nspec t i on  

requirements (Tab1 e  6). 

TABLE 6  

INSPECTION CARD FILE SAMPLE 

AS OF JUNE 1984 

Number i n  Category Percentage 

Require Inspect ion  
Per iod i c  Inspect ion  (1-2 years)  
I n i t i a l  Inspect ion  Only - 64 

Subtota l  9  7 

Do Not  Require Inspect ion  
Card Miss ing  
No ~ u r i s d i c t i o n  
Unknown 

Subtotal  
Tota l  

Source: Compiled by Aud i to r  General S t a f f  from B o i l e r  Sect ion Inspect ion  
Card F i l e  

No Grouping by Locat ion  - The B o i l e r  Sect ion does n o t  organize 

c e r t i f i c a t e  inspect ions  e f f i c i e n t l y .  Present ly,  c e r t i f i c a t e  inspect ions  

are  scheduled according t o  f o l  1  ow-up p r i o r i t i e s  and c e r t i f i c a t e  

e x p i r a t i o n  dates. For  example, when a  f o l l  ow-up i n s p e c t i  on i s  conducted 

i n  t he  F lags ta f f  area the  i nspec to r  se lec ts  b o i l e r s  i n  t he  v i c i n i t y  w i t h  

e x p i r i n g  c e r t i f i c a t e s .  However, a l l  b o i l e r s  i n  t he  F lags ta f f  area do n o t  

exp i re  i n  the  same month. Consequently, t he  i nspec to r  must r e t u r n  t o  t h e  

same area several t imes a  yea r  t o  perform c e r t i f i c a t e  and fo l low-up 

inspect ions.  

* If a b o i l e r  s e r i a l  number does n o t  have a  corresponding ca rd  i n  t h e  
Sect ion f i l e s ,  the  Sect ion assumes the  number has n o t  been assigned. 
Occasional ly  t h e  Sect ion g ives b locks of metal  tags t o  insurance 
companies. When a  company inspects  a  new b o i l e r ,  i t  should send the  
inspect ion  r e p o r t  w i t h  the  s e r i a l  number t o  the  Section. As a  
r e s u l t ,  t h e  ca rd  f i l e s  do n o t  account f o r  l a r g e  b locks of s e r i a l  
numbers. 



I n  con t ras t ,  t h e  ADOSH E leva to r  Sec t ion  groups e leva to rs  by 1  ocat ion. It 

performs annual c e r t i f i c a t i o n  inspec t ions  on a l l  e l eva to rs  i n  an area a t  

one time. If a new c e r t i f i c a t e  i s  i ssued du r i ng  t h e  year, t h e  e l e v a t o r  

i s  inspected again w i t h  t h e  annual area inspec t ion ,  thereby ma in ta in ing  

cons i s ten t  e x p i r a t i o n  dates. 

Fo l  low-Up Inspec t ions  - The Sec t ion  coul  d  f u r t h e r  improve e f f i c i e n c y  by 

1  i m i  t i n g  on-si  t e  fo l low-up inspec t ions  t o  b o i l e r s  w i t h  ser ious  

v i o l a t i o n s .  As discussed e a r l i e r ,  when a  code v i o l a t i o n  i s  noted d u r i n g  

an inspect ion,  t h e  i nspec to r  se t s  an abatement da te  and r e t u r n s  t o  t h e  

s i t e  t o  ensure t h a t  t h e  v i o l a t i o n  has been corrected.  Follow-up 

inspec t ions  take p r i o r i t y  i n  schedul ing and thus prec lude inspec tors  from 

concent ra t ing  on c e r t i f i c a t e  inspect ions.  

I n  con t ras t ,  t he  ADOSH E leva to r  Sect ion does n o t  per form o n - s i t e  

fol low-up inspec t ions  f o r  a l l  v i o l a t i o n s .  Nonserious cases r e q u i r e  t h a t  

t h e  e leva to r  owner send evidence o f  compliance s t a t i n g  t h a t  t h e  v i o l a t i o n  

has been corrected. E l  i m i n a t i n g  on-s i  t e  f o l l  ow-up inspect ions,  except 

f o r  ser ious v i o l a t i o n s  would a l l o w  t h e  B o i l e r  Sec t ion  t o  focus on 

c e r t i f i c a t e  inspect ions.  

CONCLUSION 

The b o i l e r  i nspec t i on  program i s  inadequate. The ADOSH B o i l e r  Sect ion i s  

behind on c e r t i f i c a t i o n  inspect ions.  Most inspec t ions  do n o t  occur  

w i t h i n  t h e  requ i red  time. Poor records and inadequate schedul i ng 

procedures cause a  back1 og of c e r t i f i c a t e  inspect ions.  

RECOMMENDATIONS 

The ADOSH B o i l e r  Sec t ion  should take  t h e  f o l l o w i n g  steps t o  improve i t s  

i nspec t i on  program. 

1. Update i t s  reco rd  keeping system t o  p rov ide  accurate i n fo rma t i on  on 

i nspec t i on  needs. 



2. Group c e r t i f i c a t e  e x p i r a t i o n  d a t e s  according t o  l oca t ion .  

3. L i m i t  on-si t e  follow-up in spec t ions  t o  b o i l e r s  w i t h  s e r i o u s  
v i o l a t i o n s .  



OTHER PERTINENT INFORftTION 

A1 though Arizona administers an occupational sa fe ty  and heal t h  program, 

no val id  evidence suggests t h a t  the S t a t e  program i s  more or  l e s s  
e f fec t ive  than a Federally administered program. Arizona i s  among t h e  

s t a t e s  t h a t  administer t h e i r  own occupational sa fe ty  and health program, 
while other s t a t e s  1 eave t h i s  responsibil i t y  t o  the  Federal government. 

Arizona's program meets Federal requirements. However, our research did 
not reveal any val i d  indicators  of the  program's effectiveness.  

Available data suggests t h a t  in jury and i l l n e s s  incident r a t e s  i n  Arizona 
have declined, b u t  the  decline cannot be f u l l y  a t t r i bu t ed  t o  Arizona's 

occupational safe ty  and health program. As a r e su l t ,  the  impact of a 
S ta te  program versus a Federal program i s  not c lear .  

Federal Law A1 lows Sta tes  
To Have Own Proarams 

The Federal Occupational Safety and Health Act, enacted by Congress i n  

1970, gives s t a t e s  the  option t o  administer t h e i r  own programs or  r e ly  
sole ly  on the  Federal government t o  administer the  program. Arizona 
administers i t s  own occupational safe ty  and health program. 

S ta te  vs. Federal Program - Twenty-four s t a t e s  o r  ju r i sd ic t ions ,  
including Arizona, administer t h e i r  own occupational sa fe ty  and health 
programs, while the remainder r e l y  on the  Federal government t o  operate 
the programs i n  t h e i r  states.* For s t a t e s  relying en t i r e ly  on a Federal 

program, the  Federal government funds 100 percent of the  program costs ;  
f o r  those w i t h  s t a t e  control ,  the  Federal government funds u p  t o  50 

percent of the  operating costs. I f  a s t a t e  chooses t o  develop i t s  own 
program, the  program must be deemed a s  e f fec t ive  a s  the  Federal program 
t o  recei ve f inal  approval. 

* Of 57 s t a t e s  and ju r i sd ic t ions ,  24 have approved s t a t e  occupational 
safe ty  and health plans (one of these plans covers pub1 i c  employees 
only). As of August 1 ,  1984, 21 of the  24 s t a t e s  and ju r i sd ic t ions  
w i t h  s t a t e  plans had received plan ce r t i f i c a t i on ,  and two received 
f inal  approval i n  April 1984. Final approval f o r  s t a t e  programs was 
delayed due t o  a 1978 U.S. D i s t r i c t  Court decision requiring s t a t e s  
t o  meet benchmark s ta f f ing  1 eve1 s. 



S t a t e  program admini s t r a t i  on has bo th  advantages and disadvantages 

compared w i t h  Federal admin is t ra t ion .  Some o f  t h e  reasons g iven fo r  

s ta tes  choosing t o  have t h e i r  own occupational s a f e t y  and h e a l t h  programs 

are: 1 ) independent programs a1 1 ow s ta tes  t o  cont inue a c t i v i t i e s  a1 ready 

i n  progress a t  t he  t ime the  Occupational Safety and Hea l th  A c t  was 

enacted i n  1970, 2 )  s ta tes  w i t h  t h e i r  own programs devote more resources 

t o  promote s a f e t y  and heal th,  and 3 )  s t a t e  programs a l l o w  greater  

f l e x i b i l i t y  and c o n t r o l  t o  meet i n d i v i d u a l  s t a t e  needs. Some o f  t he  

reasons g iven f o r  n o t  having s t a t e  programs are: 1 ) t h e  s t a t e  must fund 

a t  l e a s t  50 percent  o f  the  program cos ts  w h i l e  Federa l l y  c o n t r o l l e d  

programs a r e  funded 100 percent  by Federal monies, and 2)  v a r i a b i l i t y  of 

s t a t e  plans l i m i t s  nat ionwide u n i f o r m i t y  i n  program implementation and 

admin is t ra t ion .  

Ar izona 's  s t a t e  Plan - Arizona i s  among t h e  s ta tes  t h a t  adminis ter  t h e i r  

own plan. The Occupational Safe ty  and Hea l th  Ac t  o f  Arizona was enacted 

i n  1971 and p laced under the  j u r i s d i c t i o n  o f  t h e  I n d u s t r i a l  Commission o f  

Arizona (ICA). The Arizona D i v i s i o n  o f  Occupational Safe ty  and Heal th 

(ADOSH) has sec t ions  t o  enforce sa fe ty  and h e a l t h  standards and 

regu la t ions .  The cos ts  o f  Ar izona's  occupational sa fe t y  and heal t h  

program, approximately $1.7 m i  11 i o n  f o r  f i s c a l  year  1982-83, a re  funded 

by bo th  Federal and S ta te  monies. 

Major r e v i s i o n s  were made t o  Ar izona 's  Occupational Safe ty  and Hea l th  Ac t  

i n  1972 t o  p r o t e c t  workers from unsafe working condi t ions.  The i n t e n t  o f  

the Arizona l e g i s l a t u r e  i n  e s t a b l i s h i n g  t h e  Ac t  i s  s t a t e d  as fo l lows:  

"The l e g i s l a t u r e  declares i t  t o  be i t s  purpose and pol i c y  t o  
assure so f a r  as poss ib le  every working man, woman and c h i l d  i n  
t he  s t a t e  safe and hea l th fu l  working cond i t i ons  and t o  preserve 
our human resources. " 

A u t h o r i t y  f o r  enforcement o f  t he  Ac t  was p laced w i t h i n  the  Ar izona 

D i v i s i o n  of Occupational Safe ty  and Hea l th  o f  ICA. P r i o r  t o  i t s  

enactment, t h e  I n d u s t r i a l  Commission o f  Arizona had a D i v i s i o n  of 

Safety. According t o  the  d i r e c t o r  o f  ADOSH, t h e  Federal Government 

preempted t h e  s t a t e  program i n  October 1972 due t o  several s t a t u t o r y  



deficiencies,  including Arizona's f a i l u r e  t o  s t a t u t o r i l y  provide 

sanctions f o r  viol a t ions  found i n  i n i t i a l  inspections. Once the  s t a t u t e s  
were amended t o  cor rec t  the  def ic iencies ,  the  preemption was l i f t e d .  

Arizona's s t a t e  plan received i n i t i a l  Federal approval i n  1974. The 
program i s  current ly  being evaluated f o r  f i na l  approval. If the  
evaluation f inds  the  S ta te  program t o  be as  e f f ec t i ve  a s  the  Federal 
program, Arizona wil l  be e l i g i b l e  f o r  f ina l  approval. According t o  a 
Federal o f f i c i a l ,  Arizona i s  expected t o  receive f ina l  approval i n  the  
f a l l  of 1984. As of August 1984 the  only requirement Arizona's program 
needed f o r  f ina l  approval was f o r  ICA t o  adopt a standard regarding 
empl oyee access t o  medical records. 

ADOSH has sections t o  enforce occupational safe ty  and health standards 

and regul a t i  ons - Safety Compl i ance, Heal t h  Compl i ance, and Consul t a t i  on 
and Training. The two Compliance Sections inspect  work places f o r  

safe ty  and health v iola t ions ,  and may c i t e  employers f o r  violat ions.  The 

Consultation and Training Section provides nonpunitive safe ty  and health 

consul t a t ion  and t ra in ing  upon request. 

ADOSH receives S ta te  funds from premium taxes on workers' compensation 
insurance c a r r i e r s  and sel f-insured employers, and i s  financed u p  t o  50 
percent by federal funds.* Federal and S ta te  expenditures f o r  f i s ca l  
years  1981 -82 through 1983-84 a r e  presented i n  Tabl e 7. 

x Although the  S t a t e  program i s  financed u p  t o  50 percent by Federal 
funds, the Federal and S t a t e  f igures  i n  Tabl e 7 a r e  not equal because 
ADOSH expenditures i ncl ude Boi 1 e r  and Elevator Section expendi tu res  
not covered by Federal funds. In addit ion,  according t o  ICA's chief  
accountant, the  Federal and S t a t e  f i sca l  years  a r e  on d i f f e r en t  
cycles. 



TABLE 7 

F u l l  Time 

SUMMARY OF FEDERAL AND 
STATE EXPENDITURES FOR ADOSH 

FOR FISCAL YEARS 1981-82 THROUGH 1983-84 

Actual Actual Est imated 

Equ iva len t  Pos i t i ons  Not Ava i l ab le  5 3 5 2 

Expenditures: 
Federal $ 686,700 $ 893,700 $ 763,800 
Sta te  930,200 827,900 847,600 

Tota l  $1,616.900 $1,721,600 $1 ,611.400 

Source: I n d u s t r i a l  Commission of Ar izona budget requests f o r  1983-84 and 
1984-85 

Impact Of A r izona 's  Occupational Safety 
And Health Program I s  Unclear 

Although ADOSH has a comprehensive occupat ional safety  and h e a l t h  

program, which i s  expected t o  be determined by Federal a u t h o r i t i e s  t o  be 

as e f f e c t i v e  as the  Federal program, ou r  research d i d  n o t  reveal  any 

i n d i c a t o r s  t o  judge t h e  program's e f fec t i veness .  Ar izona's  i n j u r y  and 

i l l n e s s  i n c i d e n t  r a t e s  a re  above t h e  na t i ona l  l e v e l  b u t  have s t e a d i l y  

dec l ined  i n  recen t  years. The d i r e c t o r  of ADOSH i n d i c a t e d  i t  i s  more 

advantageous f o r  Ar izona t o  r e t a i n  i t s  own s t a t e  program than r e l y  on a 

Fede ra l l y  admin is tered program. 

Lack of I n d i c a t o r s  - Although Federal a u t h o r i t i e s  a re  expected t o  deem 

Ar izona 's  sa fe t y  and h e a l t h  program t o  be as e f f e c t i v e  as the  Federal  

Program, our  research d i d  n o t  uncover any v a l i d  i n d i c a t o r s  f o r  measuring 

t h e  e f f ec t i veness  o f  e i t h e r  t h e  Federal o r  S ta te  program. Since the  

Purpose of t h e  Occupational Safety and Hea l th  Admin i s t ra t i on  (OSHA) i s  t o  

reduce occupat ional i n j u r i e s  and ill nesses, t h e  Bureau of Labor 

S t a t i s t i c s  (BLS) i n j u r y  and i l l n e s s  i n c i d e n t  r a t e s  a re  i n d i c a t o r s  t o  



determine the  effectiveness of programs. * However, t he  BLS incident 

r a t e s  a re  not valid f o r  comparing a s t a t e ' s  performance against  the  
national average or  against  another s t a t e .  Such a comparison could be 
invalid due t o  the  influence of factors  unrelated t o  OSHA on the injury 
ra tes ,  such a s  differences among s t a t e  employment r a t e s ,  types of 

industr ies ,  and seasonal ac t iv i ty .  Therefore, reductions i n  BLS injury 
and i l l n e s s  ra tes  cannot be d i r ec t l y  traced t o  e f f o r t s  of OSHA. A 1983 

study by the  Congressional Research Service attempted t o  evaluate the  
effectiveness of s t a t e  plan s t a t e s  as  compared t o  Federal program s t a t e s  
i n  reducing BLS incident ra tes .  Study r e su l t s  suggest t h a t  perhaps " the  
most important way of measuring a s t a t e ' s  performance i s  agains t  i t s  own 
improvement ra ther  than i n  r e la t ion  - t o  other s ta tes . "  

Arizona Incident Rates - Arizona incident r a t e s  a re  above the  national 

average but have s tead i ly  decl i ned since 1979. According t o  s t a t i s t i c s  
gathered through BLS surveys, Arizona's to ta l  i n ju r i e s  and i l l  nesses have 

declined by approximately 29 percent, from 12.4 per 100 workers in 1979 
t o  8.8 per 100 workers i n  1982. A t  t he  same time, to ta l  national 

in ju r ies  and i l l ne s se s  have a l so  declined by 19 percent, from 9.5 per 100 
workers i n  1979 t o  7.7 per 100 workers i n  1982.** 

For areas i n  which ADOSH has directed i t s  e f f o r t s ,  improvement i n  the  
injury and i l l n e s s  ra t ings  has been even greater .  Arizona's e f f o r t s  
regarding inspections and consul t a t i ons  a r e  general l y  focused on 
construction and manufacturing, the  high hazard industries.  In 
construction, Arizona injury and i l l n e s s  incidents per 100 workers 
declined from 22.6 i n  1979 t o  15.8 i n  1982. A t  the  same time, t he  

* Incident ra tes  a re  determined f o r  t o t a l  cases, l o s t  workday cases,  
and 1 o s t  workdays. S t a t i s t i c s  a re  gathered annual l y  , are  avai 1 able  
by s t a t e  o r  national average, and a r e  categorized by industry. The 
to ta l  cases show a11 i n ju r i e s  and i l l ne s se s  per 100 full- t ime 
workers. The l o s t  workday cases count a l l  i n ju r i e s  and i l l ne s se s  
t ha t  r e s u l t  i n  absence from work beyond the  day of injury.  The l o s t  
workdays a re  the  average number of days l o s t  from work per 100 
full- t ime workers a s  a r e s u l t  of occupational injury o r  i l l ne s s .  
This measure shows the  sever i ty  of accidents and i l lnesses .  

** BLS incident r a t e s  f o r  1983 were not avai lable  a t  the  time of our 
review. BLS surveys a r e  conducted subsequent t o  the  y e a r ' s  
completion ( i . e . ,  1983 information i s  gathered in 1984). 

5 7 



national l eve l s  dropped from 16.2 i n  1979 t o  14.6 in  1982 (Figure 4 ) .  In 
manufacturing, Arizona in jury  and i l l n e s s  r a t e s  declined from 16.7 i n  

1979 t o  10.6 i n  1982, while the  national l eve l s  f e l l  from 13.3 t o  10.2 

(Figure 5) .  

FIGURE 4 

CONSTRUCTION INJURY AND ILLNESS RATES 
1979 THROUGH 1982 

Incidents 24, 
Per 

100 Workers 

1 , Year 
1979 1980 1981 1982 

22 - 

20 - 

18 - 

15.7 15.1 State 
-6 

Source: Graph prepared by Auditor General s t a f f  using f igures  obtained 
from the 1979 through 1982 Arizona Occupational Injury and 
I1 1 ness Survey, Management Information Section, Industr ial  
Commission; and the Federal Occupational I n ju r i e s  and I1 1 nesses 
Survey, U.S. Department of Labor, Bureau of Labor S t a t i s t i c s .  
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FIGURE 5 

MANUFACTURING INJURY AND ILLNESS RATES 
1979 THROUGH 1982 

Incidents 181 
Per 

100 Workers 

Source: Graph prepared by  Aud i to r  General s t a f f  us ing  f i g u r e s  obta ined 
from the  1979 through 1982 Arizona Occupational I n j u r y  and 
I 1  1 ness Survey, Management I n f o r m a t i o n  Section, I n d u s t r i a l  
tommi ssion; and the  Federal Occupational I n j u r i e s  and I 1  1 nesses 
Survey, U.S. Department o f  Labor, Bureau o f  Labor S t a t i s t i c s .  

Advantages o f  ADOSH - According t o  the  d i r e c t o r  o f  ADOSH, i t  i s  more 

advantageous f o r  Arizona t o  r e t a i n  i t s  own Sta te  program than t o  conver t  

t o  Federal cont ro l .  The d i r e c t o r  i n d i c a t e d  t h a t  most b e n e f i t s  o f  keeping 

a s t a t e  p lan  are  in tang ib le .  The S ta te  p lan  a l lows Arizona t o  e s t a b l i s h  

day-to-day r e l a t i o n s  w i t h  indus t ry ,  have l e g i s l a t i v e  overs ight ,  have 

greater  personal accessi b i l  i ty  than a Federal program w i t h  reg iona l  

s ta f f ,  and t o  conduct cont inuous consul tat ions.*  He added t h a t  a1 though 

t h e  Sta te  program has the  same parameters as the  Federal program, the  

Sta te  p lan  a1 1 ows f l e x i b i l  i t y  i n  addressing 1 ocal issues. 

* Continuous monthly consu l ta t i ons  are  conducted w i t h  p a r t i c i p a t i n g  
cons t ruc t i on  employers. They a r e  f ree ,  nonpuni t i v e  inspect ions  of 
employer j o b  s i t e s  f o r  compl iance w i t h  occupational s a f e t y  and h e a l t h  
standards. Arizona i s  a pioneer s t a t e  i n  o f f e r i n g  cont inu ing  
consul t a t i  ons. 



E f f e c t  O f  S ta te  vs. Federal 
Proqram Cannot Be Determined 

The dec is ion  as t o  whether Arizona should r e t a i n  a  s t a t e  p lan  o r  conver t  

t o  a  Federal program depends l a r g e l y  on t h e  e x t e n t  t o  which i t  i s  

des i rab le  f o r  Arizona t o  d i r e c t l y  c o n t r o l  occupat ional sa fe t y  and hea l th  

a c t i v i t i e s .  No concrete evidence e x i s t s  t o  determine the  e f fec t iveness  

of e i t h e r  t he  s t a t e  o r  Federal programs. I n  a d d i t i o n  t o  a  l ack  o f  

e f fec t iveness  measures, several s tud ies  i n d i c a t e  t h a t  compl iance w i t h  

safety standards may have 1  i m i  t e d  impact on occupational i n j u r i e s .  

The l a c k  o f  v a l i d  e f fec t i veness  measures does n o t  a l l o w  us t o  determine 

whether t h e  Sta te  program i s  most e f f e c t i v e  i n  reducing occupational 

i n j u r i e s  and ill nesses o r  whether Arizona woul d  have fewer occupational 

i n j u r i e s  and ill nesses under Federal con t ro l .  

I n  a d d i t i o n  t o  the  l ack  o f  e f fec t i veness  i nd i ca to rs ,  t he  p o t e n t i a l  f o r  

reducing i n j u r i e s  through any occupational program may be l i m i t e d .  

According t o  several s tud ies  o f  manufacturing p l a n t s  publ ished between 

1966 and 1976, most occupational i n j u r i e s  are  caused by  uncon t ro l l  ab le  

hazards unre la ted  t o  safety standards. The r e l a t i o n s h i p  between sa fe ty  

standards and i n j u r i e s  suggests t h a t  t he  maximum p o t e n t i a l  impact o f  OSHA 

on i n j u r y  r a t e s  i s  probably i n  t h e  range o f  a  15 t o  25 percent  

reduct ion.  I n  add i t ion ,  t he  g rea tes t  i n j u r y  reduc t i on  i s  i n  work p laces 

t h a t  a re  inspected. I f  OSHA inspects  on l y  a  small percentage o f  a l l  

establishments, t h e  o v e r a l l  impact on aggregate i n j u r y  r a t e s  w i l l  be 

min i  ma1 . 



AREAS FOR FURTHER AUDIT WORK 

During the  aud i t ,  we i d e n t i f i e d  several p o t e n t i a l  i ssues  t h a t  we were 

unable t o  complete due t o  t ime  c o n s t r a i n t s .  We have l i s t e d  these issues  

as areas f o r  f u r t h e r  a u d i t  work. 

a Can t h e  assessments on workers'  compensation premiums be 

c o l l e c t e d  more e f f i c i e n t l y ?  

The two premium taxes t h a t  support t he  I n d u s t r i a l  Comnission o f  

Ar izona (ICA) func t i ons  a re  c o l l e c t e d  separa te ly  a l though they 

are der ived from the  same source. A 3 percent  assessment aga ins t  

employers' insurance premiums i s  c o l l e c t e d  f i r s t  by t h e  S ta te  

Insurance Department and then passed on t o  I C A  f o r  a d m i n i s t r a t i v e  

expenditures. However, I C A  c o l l e c t s  the  1.5 percent  l e v y  f o r  the  

Special  Fund d i r e c t l y  from the  insurance c a r r i e r s .  Both amounts 

a re  computed from the  same workers'  compensation insurance 

premi urns, y e t  t he  c a r r i e r s  must submit separate t a x  statements. 

F u r t h e r  a u d i t  work i s  necessary t o  determine whether a  uniform 

c o l l e c t i o n  process would be more e f f i c i e n t .  

a Should ICA o r  t h e  S ta te  Treasurer be respons ib le  f o r  t h e  Specia l  

Fund investments? 

ICA manages Special  Fund investments separa te ly  from t h e  S t a t e  

Treasurer 's  cash management program. F u r t h e r  a u d i t  work i s  

needed t o  determine whether ICA should cont inue i t s  own 

investments, o r  use the  Sta te  T reasu re r ' s  cash management program. 

a Should death b e n e f i t  payments requ i red  when no dependent e x i s t s  

be adjusted f o r  i n f l a t i o n  o r  abol ished? 



A.R.S. $23-1065.A requ i res  an empl oyer o r  i nsurance c a r r i e r  t o  

pay $1,150 t o  the  I C A  Special  Fund upon the work r e l a t e d  death of 

an employee w i t h o u t  dependents. Th i s  amount has n o t  changed 

s ince 1945. S i m i l a r  fees i n  o the r  s t a t e s  exceed $17,000 per  

death. According t o  the  I C A  d i r e c t o r ,  t h e  fee  i s  n o t  necessary 

s ince  i t  o n l y  prov ides about $20,000 annua l ly  i n  ICA revenues. 

Fur ther  a u d i t  work i s  needed t o  determine whether t h e  fee  should 

be ad jus ted  t o  c u r r e n t  monetary values o r  abol ished. 

e Are c o s t  p r o j e c t i o n s  f o r  the  new I C A  b u i l d i n g ' s  opera t ing  and 

maintenance cos ts  rea l  i s t i c ?  

The I C A  Special  Fund investment committee est imates t h a t  i t  w i l l  

c o s t  $5 per  square f o o t  per  yea r  t o  operate and main ta in  i t s  new 

bu i l d ing .  Operat ion and maintenance cos ts  a re  approximately 

$8.90 f o r  t he  average Ar izona S ta te  b u i l d i n g  and exceed $8.50 f o r  

a  b u i l d i n g  comparable t o  t h e  new ICA b u i l d i n g  i n  s i z e  and 

cons t ruc t ion .  I C A  does n o t  p lan  t o  charge f o r  dep rec ia t i on  o r  

admin is t ra t ion ,  which account f o r  $4.90 o f  t h e  square f o o t  

opera t ing  c o s t  i n  t h e  average Sta te  b u i l d i n g .  Fu r the r  a u d i t  work 

i s  needed t o  determine whether t h e  ICA c o s t  p r o j e c t i o n s  a re  

r e a l i s t i c  and what e f f e c t ,  if any, d i f ferences between the  

p r o j e c t i o n s  and average cos ts  w i l l  have on the  Special  Fund. 

e Should the  scope o f  b o i l e r  inspect ions  be expanded t o  i nc lude  

o the r  p o t e n t i a l l y  dangerous heat ing  u n i t s ?  

Ar izona b o i l e r  regu la t i ons  do n o t  r e q u i r e  t h e  B o i l e r  Sect ion t o  

p e r i o d i c a l l y  i n s p e c t  l i n e d  h o t  water heaters, u n f i r e d  pressure 

vessels, o r  h o t  water  heat ing  and h o t  water supply heaters, a l l  

o f  which a re  p o t e n t i a l l y  dangerous. Phoenix regu la tes  and 

p e r i o d i c a l  1  y inspec ts  these u n i t s  f o r  commercial and i n d u s t r i  a1 

establishments. Some o ther  s t a t e s  a l so  have a  more expanded 

scope o f  inspect ions .  Fu r the r  a u d i t  work i s  needed t o  f u l l y  

document t h e  need f o r  and t h e  c o s t  o f  an  expanded scope o f  

inspect ion.  



Can Arizona workers ob ta in  r e l i e f  f o r  r igh t - to -work  law 

v i o l a t i o n s  from ICA? 

At to rney  General Opinion #78-70 s ta tes  t h a t  ICA has been charged 

w i t h  the  du ty  o f  enforc ing the  r ight- to-work law. However, ICA 

c l  aims i t  1  acks the  a b i l  i ty t o  hand1 e  r igh t - to -work  problems 

because i t  has no s p e c i f i c  s t a t u t o r y  a u t h o r i t y  t o  do so. Rather, 

A. R. S. $23-1 07.A s ta tes  genera l l y  t h a t  I C A  must adminis ter  and 

enforce a l l  laws t o  p r o t e c t  Arizona c i t i z e n s  when such duty  i s  

n o t  delegated t o  any o the r  agencies. Fu r the r  a u d i t  work i s  

needed t o  determine whether I C A  involvement i n  t h i s  area i s  

necessary and whether s ta tu tes  s  houl d  de f i ne  t h i s  i nvol vement 

more c l e a r l y .  

e I s  ICA's func t i on  t o  p r o t e c t  Ar izona 's  employed youth  necessary 

and s u f f i c i e n t ?  

The I n d u s t r i a l  Commission, a1 though l e g a l l y  charged w i t h  making 

r u l e s  t o  de f i ne  and amp1 i fy hazardous occupation p r o h i b i t i o n s ,  

has n o t  promulgated r u l e s  o r  taken any o ther  s i g n i f i c a n t  a c t i o n  

on c h i l d  l a b o r  matters. However, the  S ta te  has l i t t l e  a u t h o r i t y  

t o  enforce c h i l d  l a b o r  laws, and t h e  1  i m i t e d  laws dup l i ca te  

Federal e f f o r t  t o  some extent.  Even w i t h  some Federal p r o t e c t i o n  

there  may be de f i c i enc ies  i n  bo th  laws. According t o  the  Labor 

Department d i r e c t o r ,  ICA requested l e g i s l a t i o n  t o  address 

incons is tenc ies  i n  t he  c h i 1  d  1  abor 1  aws; however the  1  e g i s l a t i o n  

was n o t  passed. Fu r the r  a u d i t  work i s  needed t o  determine the  

need fo r  s t a t u t o r y  changes and appropr ia te  1  eve1 s  o f  enforcement. 

e I s  ICA's c u r r e n t  o rgan iza t ion  and s t a f f i n g  arrangement p rov id ing  

e f fec t i ve ,  e f f i c i e n t  s tatewide coverage? 

Most I n d u s t r i a l  Commi ss ion operat ions a re  based i n  Phoenix, 

Arizona. The Commission a l s o  mainta ins an o f f i c e  i n  Tucson t h a t  

serves southern counties. A t  one t ime I C A  conducted a 

f e a s i b i l i t y  study t o  determine if an o f f i c e  serv ing  no r the rn  



count ies  was necessary. Present ly ,  ICA work i n  t h e  nor thern  

count ies  averages about 7 percent  o f  ICA's t o t a l  e f f o r t .  I n  

add i t ion ,  t he  Labor Department does n o t  ma in ta in  any permanent 

s t a f f  i n  t he  ICA Tucson of f ice.  Labor Department i n v e s t i g a t o r s  

v i s i t  Tucson on a  1  i m i t e d  bas i s  each month. ICA sec re ta r i es  

answering t h e  Tucson o f f i c e  telephone do n o t  answer consumers' 

l a b o r  questions. People a re  t o l d  t h a t  t h e i r  c a l l s  w i l l  be 

re tu rned  by the  Phoenix o f f i c e  l a t e r  i n  t h e  day. Fu r the r  a u d i t  

work i s  needed t o  determine i f  Arizona res iden ts  ou ts ide  Maricopa 

County rece ive  t i m e l y  ass is tance from ICA, o r  whether a  d i f f e r e n t  

s t a f f i n g  arrangement woul d  be be t te r .  
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November 28, 1984 

Mr. Douglas R. Norton 
Attorney General of Arizona 
111 West Monroe, Suite 600 
Phoenix, Arizona 85003 

Dear Mr. Norton: 

The general response of the Industrial Commission to  the Performance Audit 
provided by you i s  mixed. Overall, we are very pleased w i t h  the substantial 
sat isfact ion expressed as to  the performance of the agency. We are ,  however, 
disappointed that  cri t icism could be leveled in any area. 

A u d i t  Report F i n d i n g  I .  THE WORKERS' COMPENSATION PROCESS IS EFFICIENT BUT 
1 FEW IMPROVEMENTS A R E  N E E D E D .  

While an expanded use of informal means for resolution of claims disputes 
could potentially resul t  in dollar savings, our capacity to  apply th i s  process 
would be dependent on the ava i lab i l i ty  of appropriate personnel . Nonetheless, 
we intend to  take steps to  encourage more informal resolution as appropriate and 
consistent w i t h  our a b i l i t y  to do so. 

Audit Report Finding 11. ICA HAS NOT ENSURED THAT EMPLOYERS OBTAIN WORKERS' 
COMPENSATION INSURANCE.  

The Industrial Commission has 1 ong recognized the problems associated with the 
employers who have not provided for workmen's compensation coverage through 
insurance or self-insurance. I t  i s  apparent that  ICA disbursements have exceeded 
the amounts the Commission has been able t o  recover from uninsured employers. 

In complying w i t h  the s t a tu t e ,  the I C A  expended $2.6 mil lion over the past f ive 
years i n  compensation to  injured workers whose employers were uninsured. We 
obviously consider th i s  s i tuat ion undesirable. Consequently, we have made a 
practice of going far  beyond statutory requirements in seeking to recover such 
expenditures. On the other hand, we know the legis lators  who created the Special 
Fund were perfectly aware there would be uninsured employers, leaving injured 
workers without medical benefits and compensation unless such were t o  be paid by 
the Special Fund.  
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I t  should also be realized the uninsured employer i s  seldom a prosperous one; 
he i s  normally without insurance as a cost-saving measure and i f  an accident 
with serious financial imp1 ications occurs, he simply closes u p  shop. Many 
uninsured employers are without assets and collection in these cases i s  negligible. 

We recognize the preferred approach t o  uninsured employers would be to  identify 
them prior to submission of any industrial claim. In th i s  regard, we have been 
working on a computer identification program for three years and, contrary t o  
the report ,  did not abandon the project b u t  were forced t o  delay i t s  implementation 
until the Data Management Division completes the Claims Monitoring System which 
has been under development. I t  should also be noted that  we have placed on our 
employer f i l e  many thousands of Unemployment Insurance numbers in pursuit of the 
solution. Also, we have continued t o  send hundreds of l e t t e r s  which are followed 
u p  as necessary by superior court l i t i ga t ion  t o  enjoin identified uninsured 
businesses. Recently, we have begun t o  identify problem industries for contact 
and fol l  ow-up as t o  coverage. 

Audit Report Finding 111. LICENSING EMPLOYMENT AGENCIES IS NOT NECESSARY TO 
PROTECT CONSUMERS. 

This area seems t o  have been the subject of some prejudgement for ,  contrary t o  
the audit  report ,  regulation of employment agencies has provided a considerable 
amount of needed consumer protection. The fac t  that  there were a re lat ively 
small number of complaints against licensed agencies during fiscal years 1982-83 
and 1983-84 did not mean consumers did n o t  have problems with industry abuses by 
employment agencies. Instead, i t  may we1 1 demonstrate that  the current 1 icensing 
practice was effective.  Consider, for example, a trend showing decreasing complaints 
against medical doctors and the absurdity of cal l ing for the abolition of the Board 
of Medical Examiners. 

The licensing process in Arizona provides for examining applicants to determine 
i f  an appl icant has suff ic ient  knowledge of appl icable employment agency 1 aws 
and regulations. This testing process i s  en t i re ly  consistent with the statutory 
mandate for such testing. By 1 icensing employment agencies the Commission operates 
to provide consumers with a single statewide ent i ty  t o  which complaints can be 
brought and impartial ly  investigated and resol ved. 

The al ternat ive suggested in the audit report would confuse consumers regarding 
jurisdiction over their  complaint. Additionally, deregulation would force 
consumers to use the judicial system t o  resolve the i r  complaints. Even t h o u g h  i t  
i s  well known ,  the Attorney General or a county attorney can n o t  effectively pursue 
a1 1 complaints brought t o  the i r  attention. This a1 ternative would immediately p u t  
consumers in an adversarial re1 ationshi p with the empl oyment agency whereas a 
less  formal administrative resolution of the issue would be more prompt and 
certainly more cost-efficient.  I f  the Auditor General ' s  recommendations are 
implemented, the consumer could be faced with court costs,  attorney fees and  
s ignif icant  delays in resolving the problem. Furthe6 i f  the consumer i s  n o t  
suff ic ient ly  aff luent ,  he may never receive due process. 
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Audit Report Finding IV. ARIZONA DIVISION OF OCCUPATIONAL SAFETY A N D  HEALTH BOILER 
INSPECTION PROGRAM IS I N A D E Q U A T E .  

The ICA agrees the Boiler Section has a problem with administration b u t  we feel 
the report exaggerates the extent of the problem. Nevertheless, we recognize 
the need for immediate attention to record keeping and, in that  regard, have 
begun corrective measures. There are currently only 29 f i l e s  pending follow-up 
inspections, not 110 as stated in the report. Further, a l l  29 have been held 
to consol idate travel since they are outside the Phoenix metro area. 

A new Chief Boiler Inspector has been appointed. He was appraised of the report ,  
and together with a systems analyst will develop and implement an automated 
record keeping and scheduling system early in 1985. 

OTHER PERTINENT INFORMATION 

Arizona ' s  program has been eval uated regularly by the federal government since 
1972, in accordance with s tatutory provisions contained in Section 18 of Public 
Law 91-596. There are a number of available bases used in determining ADOSH 
effectiveness. The indicators,  for which the data were collected, evaluate such 
matters as s taff ing,  competency, productivity, qua1 i ty and costs.  The resul t i s  
the federal government has consistently determined our program t o  be as effect ive 
as the federal program. Also, because of the availabil i t y  of our personnel for 
consultation our program i s  t o  that  extent superior to that  of the federal 
government. Obviously, from th i s  statement, we cannot be concluded the audit  
report i s  correct. 

On Page 60, the auditors reference several studies conducted in manufacturing 
plants between 1966 and 1976. Although we do  n o t  know which studies they are 
referencing, we can say a number of things about that  period. F i rs t ,  prior to 
passage of Federal Occupational Safety and Health Act in December 1970, there 
was no comprehensi ve occupational safety and heal t h  program. Second, federal 
programs were voluntary in nature and safety standards that  existed varied 
among s ta tes .  Third, 1 i t t l  e was avail abl e regarding heal t h  standards. Fourth, 
even a f t e r  the passage of the Federal Occupational Safety and Health Act, i t  
wasn't until 1972 that  the f i r s t  s e t  of comprehensive standards were promulgated. 
And f i f t h ,  i t  wasn't until 1974 that  those standards were effectively implemented 
in industry. Consequently, studies prior t o  1974 do n o t  carry the weight of 
subsequent works. Moreover there was no source of injury or i l lness  data prior 
t o  1972,  that  gave a r e a l i s t i c  picture of injur ies  and i l lnesses  by industry, 
nationwide. Again, i t  wasn't until 1974 that  one could see the resul ts  of the 
data analysis. 
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Again on Page 60, a statement i s  made t o  the e f fec t  tha t  the auditors could not 
determine i f  the State program i s  more effective in reducing occupational injur ies  
and i l lnesses  or whether fewer occupational in juries and if 1 nesses would occur 
under federal control. The report does not support t h i s  conclusion. 

We have already s tated,  based on federal indicators, Arizona's program has been 
determined to be equally effect ive as the federal program. Given th is  consistent 
1 eve1 of performance and the fac t  that  Arizona provides on-si t e  consul tation 
services,  which federal personnel do  n o t ,  we are secure in s ta t ing that  any 
potential reduction in injur ies  and il lnesses would, a t  the very l eas t ,  be equal 
under s t a t e  or federal control . Additional ly ,  the auditors '  acknowledgement that  
the greatest  injury reduction i s  in work places that  are inspected, and given the 
fac t  tha t  Arizona's program covers pol i t ical  subdivisions (the federal government 
does not) ,  and further,  that  ADOSH s t a f f  productivity greatly exceeds that of the 
OSHA s t a f f  within the federal government, we concl ude Arizona employees suffer  
fewer occupational injur ies  under the State  program. 

H G K :  cms 



OCCUPATIONAL SAFETY AND HEALTH ADVISORY COMMITTEE 



INTRODUCTION AND BACKGROUND 

The O f f i c e  of t h e  Aud i to r  General has conducted a  l i m i t e d  rev iew o f  t h e  

Occupational Safe ty  and Heal th Advisory Committee i n  response t o  an 

A p r i l  27, 1983, r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Overs ight  Committee. 

This  performance a u d i t  was conducted as p a r t  o f  t h e  Sunset Review s e t  

f o r t h  i n  A. R. S. §§ 41 -2351 through 41 -2379. 

The Occupational Safety  and Heal th Advisory Committee was es tab l i shed  i n  

1972 t o  a s s i s t  t h e  I n d u s t r i a l  Commission i n  d r a f t i n g  standards and 

regu la t ions ,  recommend names t o  be considered by t h e  Governor as members 

of t h e  Occupational Safety and Hea l th  Review Board, and perform o t h e r  

f unc t i ons  as necessary. 

The Committee cons i s t s  of 11 members appointed by the  I n d u s t r i a l  

Commission. Members represent  government, management, union, b u i l d i n g ,  

small business, insurance, cons t ruc t ion ,  and e l e c t r i c a l  f i e 1  ds. Committee 

meetings genera l l y  c o n s i s t  of a  d iscuss ion  o f  new Federal Occupational 

Safety and Heal th Admin i s t ra t i on  standards, and a  recommendation f o r  t h e  

I n d u s t r i a l  Commission as t o  t h e  adopt ion o f  t h e  new standards. Federal 

standards are  au toma t i ca l l y  adopted by t h e  S ta te  t o  ma in ta in  compliance 

w i t h  t h e  Federal program. The Committee meets as needed. According t o  t h e  

d i r e c t o r  o f  t he  Ar izona D i v i s i o n  o f  Occupational Safety  and Health, t h e  

l a s t  meet ing was i n  A p r i l  1983. 

The Committee has no budget. Members meet on a vo lun ta ry  bas i s  and may 

on l y  be reimbursed f o r  t r a v e l  expenses. 

Scope o f  Aud i t  

The scope o f  our a u d i t  i nc luded  a  rev iew of  Committee operat ions and 

funct ions.  Our major a u d i t  o b j e c t i v e  was t o  respond t o  t he  Sunset Factors 
requ i red  by A.R.S. $41-2354. 

The Aud i to r  General and s ta f f  express app rec ia t i on  t o  t he  Occupational 

Safety and Heal th Advisory Committee members f o r  t h e i r  cooperat ion and 

ass is tance du r i ng  the  aud i t .  

6 7  



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. §41-2354, t he  L e g i s l a t u r e  should consider  t h e  

fo l l ow ing  12 fac tors  i n  determining whether t h e  Occupational Safe ty  and 

Heal th Advisory Committee shoul d be cont inued o r  terminated. 

1. Objec t ive  and purpose i n  e s t a b l i s h i n g  t h e  Committee 

The Occupational Safety and Heal t h  Advisory Committee was es tab l  ished 

t o  a s s i s t  the  I n d u s t r i a l  Commission o f  Arizona (ICA) i n  d r a f t i n g  

standards and regu la t ions ,  t o  recommend names t o  be considered b y  t h e  

governor f o r  members o f  t he  Occupational Safe ty  and Heal th Review 

Board, and t o  perform o ther  f unc t i ons  as necessary. 

2. The e f fec t iveness  w i t h  which the  Committee has met i t s  o b j e c t i v e  and 

purpose and the e f f i c i e n c y  w i t h  which t h e  Committee has o ~ e r a t e d  

The Committee does n o t  c u r r e n t l y  meet i t s  es tab l ished o b j e c t i v e  and 

purpose. A1 though the  Committee was es tab l ished t o  a s s i s t  ICA i n  

d r a f t i n g  r u l e s  and regu la t ions ,  they  a r e  no longer  i nvo l ved  i n  t h i s  

funct ion. The Committee d i d  a s s i s t  ICA i n  developing t h e  o r i g i n a l  

standards, r u l e s  and regu la t ions .  Cur ren t ly ,  t h e  S ta te  adopts 

Federal standards i n  t h e i r  e n t i r e t y  t o  remain i n  compliance w i t h  the  

Federal program, and the  Committee i s  no longer  needed t o  a s s i s t  i n  

developing standards. I n  add i t i on ,  because r u l e s  and regu la t i ons  a re  

promulgated by the  ICA, t h e  Committee may o n l y  a c t  i n  an advisory 

capacity.  Current ly ,  t he  Committee's r o l e  i s  t o  a c t  as a 1 iason w i t h  

the  i n d u s t r y  and t h e  L e g i s l a t u r e  concerning new standards. The 

Committee members meet as needed t o  l e a r n  about new Occupational 

Hea l th  and Safety Admin is t ra t ion  (OSHA) standards, then in form t h e i r  

respec t i ve  i n d u s t r i e s  about t he  new standards. According t o  the  

d i r e c t o r  of the  Arizona D i v i s i o n  of  Occupational Safe ty  and Hea l th  

(ADOSH), t he  Committee a l s o  ac ts  as a sounding board f o r  ADOSH i n  

i d e n t i f y i n g  poss ib le  problems w i t h  con t rove rs ia l  standards. He added 

t h a t  they a l so  prov ide  i n p u t  on ADOSH's procedures. 



3. The ex ten t  t o  which t h e  Committee has operated w i t h i n  the  p u b l i c  

i n t e r e s t  

Dur ing i t s  f i r s t  years, t h e  Comnittee a s s i s t e d  i n  developing o r i g i n a l  

standards, r u l e s  and regu la t i ons  concerning occupational s a f e t y  and 

health. Th is  e f f o r t  was i n  t he  p u b l i c  i n t e r e s t  s ince  i t  r e l a t e s  t o  

pub1 i c  we l fa re  and safety. However, t h e  Committee no longer  i s  

i nvo l ved  i n  t h i s  process. The Committee a c t s  i n  t h e  p u b l i c  i n t e r e s t  

by  communicating standard changes t o  t h e  industry .  

4. The ex ten t  t o  which r u l e s  and regu la t i ons  promulgated by  the 

Committee a re  cons i s ten t  w i t h  the  1  e q i s l  a t i v e  mandate 

ICA,  n o t  t he  Committee, i s  respons ib le  f o r  promulgat ing r u l e s  and 

regulat ions.  The Committee's s t a t u t o r y  r o l e  i s  t o  a s s i s t  i n  d r a f t i n g  

r u l  es and regu l  a t i  ons. 

5. The e x t e n t  t o  which t h e  Committee has encouraged i n p u t  from the 

p u b l i c  be fore  promulgat ing i t s  r u l e s  and regu la t i ons  and the  ex ten t  

t o  which i t  has informed the  p u b l i c  as t o  i t s  ac t i ons  and t h e i r  

e x ~ e c t e d  i m ~ a c t  on the  ~ u b l i c  

The Committee has n o t  compl i e d  w i t h  the  open meeting law. According 

t o  the  d i r e c t o r  o f  ADOSH, the  Committee does n o t  ma in ta in  minutes as 

requ i red  by  Ar izona 's  open meeting law. An in fo rmal  op in ion  by  

L e g i s l a t i v e  Council and t h e  l e g a l  counsel f o r  the  I n d u s t r i a l  

Commission bo th  i n d i c a t e  t h a t  the  Committee i s  requ i red  t o  main ta in  

minutes. 

6. The ex ten t  t o  which t h e  Committee has been ab le  t o  i n v e s t i g a t e  and 

reso l  ve c o m ~ l a i n t s  t h a t  a re  w i t h i n  i t s  . i u r i s d i c t i o n  

This f a c t o r  does n o t  apply because t h e  Committee i s  n o t  a  regu la to ry  

agency. 



7. The ex ten t  t o  which the  At to rney  General o r  any o ther  app l icab le  

agency o f  State government has the  a u t h o r i t y  t o  prosecute ac t i ons  

under enabl ing 1  e g i s l a t i o n  

ICA ,  n o t  t he  Committee, i s  respons ib le  f o r  en fo rc ing  OSHA 

regul  at ions. Therefore, t h i s  f a c t o r  does n o t  apply. 

8. The ex ten t  t o  which the  Committee has addressed d e f i c i e n c i e s  i n  t h e  

enabl i n g  s ta tu tes  which prevent  i t  from f u l  f i l l  i n g  i t s  s t a t u t o r y  

mandate 

The Committee has never proposed 1  e g i s l a t i o n  t o  amend i t s  s ta tu tes ,  

and no changes are  p l  anned. 

9. The ex ten t  t o  which changes a r e  necessary i n  the  laws o f  t h e  

Committee t o  adequately comply w i t h  t h e  f a c t o r s  1  i s t e d  i n  t he  sunset 

1  aw - 

Our rev iew determined t h a t  no changes a re  needed i n  the  s ta tu tes .  

10. The ex ten t  t o  which the  te rminat ion  of t he  Committee would 

s i g n i f i c a n t l y  harm the  pub1 i c  health, s a f e t y  o r  we1 f a r e  

E l im ina t i on  o f  t he  Committee would n o t  harm the  p u b l i c  health, s a f e t y  

o r  we1 fare. Because Arizona u s u a l l y  adopts Federal regu la t i ons  i n  

t h e i r  e n t i r e t y ,  t he  need fo r  t he  Committee i n  d r a f t i n g  standards and 

regu la t i ons  i s  questionable. The Committee i s  n o t  requ i red  by 

Federal s ta tu te ;  therefore,  e l i m i n a t i n g  t h e  Commi t t e e  would n o t  

cause noncompl iance w i t h  the  Federal occupat ional sa fe t y  and heal t h  

program. Since t h e  Committee operates w i thou t  a  budget, i t s  

e l i m i n a t i o n  would n o t  resu l  t i n  s i g n i f i c a n t  savings. The pr imary 

b e n e f i t  of  t he  Committee i s  t h a t  i t  enables i n d u s t r y  representa t ives  

t o  keep c u r r e n t  on changes i n  t he  OSHA program and communicate these 

changes t o  t h e i r  i n d u s t r i e s  and t h e  Leg is la tu re .  It a l s o  prov ides 

i n p u t  t o  ADOSH on standards and procedures. However, i f  the  

I n d u s t r i a l  Commission of Arizona has a  need f o r  t he  Committee, 



i t  coul d  es tab l  i sh t h e  Committee admi n i  s t r a t i  ve l y  under A. R. S. 

$23-409.A, which a l l ows  ICA t o  e s t a b l i s h  committees as i t  deems 

necessary. 

11. The e x t e n t  t o  which t h e  l e v e l  o f  r e g u l a t i o n  exerc ised  by the  

Committee i s  appropr ia te  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  o f  

r e g u l a t i o n  would be appropr ia te  

Th i s  f a c t o r  does n o t  app ly  because the  C o m i t t e e  i s  n o t  a  r e g u l a t o r y  

agency. 

The e x t e n t  t o  which t h e  Committee has used p r i v a t e  con t rac to rs  i n  t h e  

performance o f  i t s  d u t i e s  and how e f f e c t i v e  use o f  p r i v a t e  

con t rac to rs  coul  d be accompl i shed 

The Comnittee does n o t  use p r i v a t e  con t rac to rs  i n  connect ion w i t h  i t s  

dut ies.  Because t h e  Committee i s  s t r i c t l y  advisory, p r i v a t e  

con t rac to rs  a re  n o t  necessary. 



Kitchell Contractors 

November 8, 1984 

Mr. Douglas R. Norton, Auditor General 
Office of the Auditor General 
State of Arizona 
111 West Monroe, Suite 600 
Phoenix, AZ 85003 

Dear Mr. Yorton: 

Re: Draft of the Sunset Review Report of the Occupational 
Safety & Health Advisory Committee 

Thank you for allowing me to review your preliminary report 
draft of the purpose and activities of the Occupational 
Safety and Health ~dvisory Committee. 

I feel the Advisory Committee has a continuing and 
meaningful role consistent with the original objectives and 
purposes for establishing the Committee. Since its 
inception, we have been a reliable and competent sounding 
board to the Industrial Commission on matters concerning 
Occupational Safety and Health. Since the development of 
the standards and promulgated regulations have matured, the 
need for a lot of meetings has been significantly reduced. 

Today, the Committee's most important role is to make 
certain any proposed new standards or changes in standards 
are reviewed by the private sector industry groups which 
will be affected by their implementation. Throughout the 
life of OSHA, it has been proven that industry's input has 
been invaluable in making certain the new regulations are 
practical, workable, cost effective and do indeed improve 
the safety and health of our employees. There is a 
continuing need for this input. 

Since our Committee serves without any compensation and 
represents both labor and management on a varied industry- 
wide basis, I feel it should be retained to provide the 
advice as originally outlined. 

1006 South 24th Street, Phoenix, Arizona 85034. (602) 275-7541 



M r .  D o u g l a s  R .  N o r t o n  
November 8 ,  1 9 8 4  
P a g e  TWO 

Wi th  s p e c i f i c  r e f e r e n c e  t o  i t e m  5 o n  p a g e  7 0 ,  w e  h a v e  had  no 
m e e t i n g s  s i n c e  t h e  i m p l e m e n t a t i o n  o f  t h e  "Open M e e t i n g  ~ a w " ;  
t h e r e f o r e ,  I t a k e  e x c e p t i o n  t o  y o u r  s t a t e m e n t  t h a t  w e  h a v e  
n o t  c o m p l i e d .  I c a n  a s s u r e  you t h a t  a l l  f u t u r e  m e e t i n g s  
w i l l  b e  i n  s t r i c t  c o m p l i a n c e  w i t h  t h a t  l a w .  

I f  t h e r e  i s  a  n e e d  f o r  d i s c u s s i o n  a b o u t  a n y  r e m a r k s ,  p l e a s e  
f e e l  f r e e  t o  c o n t a c t  m e .  

S i n c e r e l y ,  

V e r n i e  G .  I ~ i n d s t r o m ,  JI& c h a i r m a n  
O c c u p a t i o n a l  S a f e t y  and  ~ e a l t h  A d v i s o r y  Commi t t ee  



INTRODUCTION AND BACKGROUND 

The Office of the Auditor General has conducted a limited review of the 

Occupational Safety and Health Review Board in response to  an April 2 7 ,  

1983, resolution of the Jo in t  Legislative Oversight Commi ttee.  This 

performance audit was conducted as part of the Sunset Review s e t  forth in 

A. R. S. §§41-2351 through 41 -2379. 

In 1970, the Occupational Safety and Health Act was enacted by the U.S. 

Congress. The purpose of the Act i s :  

"To assure safe and healthful working conditions for 
working men and women; by authorizing enforcement of 
the standards devel oped under the Act; by assisting 
and encouraging the States in the i r  e f for t s  t o  assure 
safe and heal thful working conditions; by providing 
for research, information, education, and training in 
the f ie ld  of occupational safety and health; and for 
other purposes. " 

Under Section 18 of the Act, s ta tes  can have their  own plans and supersede 

the Federal program. The United States Secretary of Labor must approve the 

individual s ta te  plans. In order to  receive such approval, a plan must 

contain a means for  review of appealed occupational safety and health 

cases, which in Arizona i s  sa t i s f ied  by the Occupational Safety and Health 

Review Board. 

In 1971, the Division of Safety under the Industrial Commission of Arizona 

became the Occupational Safety and Heal t h  Di vi s i  on. The Di vision 

implemented the Occupational Safety and Health Act on the State level. To 

comply wi t h  Federal s ta tu tes ,  the Arizona Occupational Safety and Heal t h  

Review Board was created in 1972. The Board has f i  ve members, with one 

representing management, one representing labor, and three from the general 
pub1 ic. 

The purpose of the Board i s  t o  hear and rule on appeals of the Industrial 

Commi ssion ' s  admini s t r a t i  ve 1 aw judge decisions invol ving occupational 



sa fe ty  and h e a l t h  v i o l a t i o n s .  The process f o r  appeal i s  as f o l l o w s .  An 

employer found t o  be i n  v i o l a t i o n  of an occupa t iona l  s a f e t y  and h e a l t h  

s tandard  o r  r e g u l a t i o n  i s  i ssued  a  c i t a t i o n  by  t h e  d i r e c t o r  o f  t he  • 
D i v i s i o n .  The employer i s  a l lowed t o  c o n t e s t  t h e  c i t a t i o n .  I f  contested,  

a  h e a r i n g  i s  scheduled w i t h  an a d m i n i s t r a t i v e  l a w  judge  i n  t h e  I n d u s t r i a l  

Commission. The j u d g e ' s  d e c i s i o n  may be appealed by e i t h e r  p a r t y  t o  t he  

Board. The Board may a f f i rm,  reverse,  mod i f y  o r  supplement t h e  j u d g e ' s  • 
dec is ion .  I f  e i t h e r  p a r t y  i s  d i s s a t i s f i e d  w i t h  t h e  Board 's  dec is ion ,  

w i t h i n  10 days t h e  d e c i s i o n  can be appealed t o  t h e  Ar i zona  Cour t  o f  Appeals 

f o r  r ev i ew  o f  i t s  lawfu lness .  
a 

The Board rece i ves  b o t h  S t a t e  and Federa l  funds. The Board 's  expendi tures 

and a c t i v i t y  f o r  f i s c a l  y e a r s  1980-81 through 1984-85 a r e  shown i n  Table  1. 

TABLE 1  

OSHA REVIEW BOARD EXPENDITURES AND ACTIVITY 
FOR FISCAL YEARS 1980-81 THROUGH 1984-85 

Actua l  Actua l  Actua l  Est imated Requested 
1980-81 1981 -82 1982-83 1 983-84 1984-85 

Expendi tures:  
Personal se r v i ces  
P ro fess i ona l  and 

o u t s i d e  se rv i ces  
I n - S t a t e  t r a v e l  
Other  o p e r a t i n g  

Sub to ta l  

Federa l  funds 

T o t a l  

OSHA cases s e t t l e d *  

* Cases f o r  1983-84 and 1984-85 a r e  est imates.  

Source: Occupat ional  Sa fe t y  and Hea l t h  Review Board Budget Requests f o r  
f i s c a l  y e a r s  1981 -82 th rough  1984-85 



The Board has no s t a f f .  Funds a r e  primari ly used t o  pay a p r i v a t e  

a t torney under con t rac t  with the  Board. The a t t o r n e y ' s  s t a f f  provides 

s e c r e t a r i a l  a s s i s t ance  t o  the  Board. 

Scope of Audit 

The scope of our a u d i t  included a review of Board operat ions and 

funct ions.  Our major a u d i t  ob jec t ive  was t o  respond t o  the  Sunset Factors  

required by A. R. S. $41 -2354. 

The Auditor General and s t a f f  express apprec ia t ion  t o  the  Occupational 

Safe ty  and Health Review Board members f o r  t h e i r  cooperation and as s i s t ance  

during the  audi t .  



SUNSET FACTORS 

I n  accordance w i t h  A. R. S. $41 -2354, t h e  L e g i s l a t u r e  s  houl d  cons ider  t h e  

f o l l  owing 12 f a c t o r s  i n  de te rmin ing  whether t h e  Occupat ional  Sa fe ty  and 

Hea l t h  Review Board should be con t inued  o r  terminated. 

1. Ob jec t i ve  and purpose i n  e s t a b l i s h i n g  t h e  Board 

The Ar izona  Occupat ional  Sa fe ty  and Hea l t h  Review Board was 

e s t a b l i s h e d  i n  1972 t o  comply w i t h  requi rements o f  t he  Federal 

occupat ional  s a f e t y  and h e a l t h  program. The Board 's  purpose i s  t o  

hear and r u l e  on appeals o f  I n d u s t r i a l  Commission a d m i n i s t r a t i v e  law 

judge dec is ions  concern ing occupat ional  s a f e t y  and h e a l t h  v i o l a t i o n s .  

2. The e f f e c t i v e n e s s  w i t h  which t h e  Board has met i t s  o b j e c t i v e  and 

purpose and t h e  e f f i c i e n c y  w i t h  which t h e  Board has operated 

The Board g e n e r a l l y  meets i t s  o b j e c t i v e  and purpose by p r o v i d i n g  t h e  

appeals process r e q u i r e d  by Federa l  law. However, t h e  Board can 

improve i t s  t ime1 iness  i n  i s s u i n g  dec i s i ons  on appealed cases. Budget 

Requests f o r  t h e  Board i n d i c a t e  t h a t  t h e  Board s e t t l e d  12 cases 

between f i s c a l  years  1980-81 and 1982-83. A l though t h e  Board has 30 

days t o  i s sue  a dec is ion ,  we rev iewed seven cases and found delays 

l onge r  than  30 days i n  a l l  seven cases. 

The Board o f t e n  de lays making f i n a l  dec i s i ons  b y  w a i t i n g  u n t i l  a  

subsequent hear ing  t o  s i gn  a formal dec is ion .  However, accord ing  t o  

t he  Board's l e g a l  counsel ,  t h e  Board does n o t  need t o  meet t o  f i n a l i z e  

a dec is ion ;  s igna tu res  may be ob ta ined  by  correspondence. 

Per  A.R.S. $23-423.6, t h e  Board has 30 days t o  i s sue  a d e c i s i o n  once 

rev iew has been submit ted. Accord ing t o  a  L e g i s l a t i v e  Counci l  

op in ion ,  a  rev iew i s  submi t ted when a l l  s teps  a p p l i c a b l e  t o  t h e  

p a r t i c u l a r  case a r e  compl eted. S p e c i f i c a l l y  t h e  o p i n i o n  s ta tes :  



"1. Review i s  submi t ted  f o r  t h e  purposes o f  
de te rmin ing  compl i ance w i t h  t h e  t h i r t y  day dec i  s i  on 
requi rement  o f  A.R.S. s e c t i o n  23-423, subsec t ion  G when 
t h e  board rece i ves  t h e  r e c o r d  o f  t h e  hea r i ng  b e f o r e  the  
a d m i n i s t r a t i v e  l a w  judge, o r a l  argument i s  heard i f  
requested, t h e  board rece i ves  the  reco rd  o f  any f u r t h e r  
a c t i o n  r e q u i r e d  o f  t he  a d m i n i s t r a t i v e  l aw  judge and t h e  
board rece i ves  any l e g a l  memoranda r e l a t e d  t o  t he  
proceeding. " 

The L e g i s l a t i v e  Counci l  o p i n i o n  a l s o  adds t h a t  t h e  i n t e n t  o f  t h e  

s t a t u t e  i s  t o  ". . . ensure t h a t  t h e  board addressed the  ma t te r s  

be fo re  i t  i n  a  t i m e l y  manner. I f  t h e  board can f r e e l y  determine when 

a  rev iew i s  submi t ted t he  purpose o f  t h e  t h i r t y  day 1  i m i t  would be 

defeated and t he  1  anguage i n  t h e  s t a t u t e  would have no e f f e c t . "  

An example o f  t h e  de lay  i s  as  f o l l ows .  I n  May 1982, a  case was 

appealed t o  t h e  Board f o r  review. The case was heard i n  September 

1982. I n  May 1983, t h e  Boa rd ' s  l e g a l  counsel  sen t  t h e  d e c i s i o n  

document t o  t h e  Board f o r  s igna tu res .  The d e c i s i o n  was n o t  signed, 

thus n o t  e f f e c t i v e ,  u n t i l  December 1983, 8  months a f t e r  Board r e c e i p t  

o f  t he  document. The s i gna tu res  were ob ta i ned  through correspondence. 

3. The e x t e n t  t o  which t he  Board has operated w i t h i n  t he  p u b l i c  i n t e r e s t  

The Board operates i n  t he  p u b l i c  i n t e r e s t  by p r o v i d i n g  an appeals 

process i n  occupat ional  sa fe ty  and h e a l t h  cases. The Board i s  an 

independent body t h a t  hears and r u l e s  on a d m i n i s t r a t i v e  l a w  judge 

dec is ions .  I t  has ma in ta ined  independence by o b t a i n i n g  1  egal counsel 

a p a r t  f rom t h e  I n d u s t r i a l  Commission. Dec is ions  o f  t h e  Board can be 

appealed t o  t he  S ta te  Cour t  o f  Appeals. 

4. The e x t e n t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  Board a re  

cons i  s t e n t  w i t h  t h e  1  eg i  s l  a t i v e  mandate 

The Board has no r u l e s  and regu la t i ons .  The Board prepared r u l e s  and 

r e g u l a t i o n s  and he1 d  p u b l i c  hear ings.  However, t h e  r u l e s  were n o t  

subsequent ly adopted because t h e  A t t o rney  General I s  Of f i ce  s t a t e d  t h a t  

t h e  r u l e s  were unnecessary. 



5. The e x t e n t  t o  which t h e  Board has encouraaed i n o u t  f rom the  uubl i c  

be fo re  promulgat ing i t s  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which 

i t  has in formed t h e  p u b l i c  as t o  i t s  a c t i o n s  and t h e i r  expected 

impact on t h e  p u b l i c  

The Board has n o t  adequately in fo rmed t h e  pub1 i c  about  i t s  a c t i o n s  

because i t  has n o t  compl ied w i t h  t h e  open meet ing law requirements 

regard ing  dec i s i ons  and minutes. Through our  r ev i ew  o f  12 case f i l e s  

we i d e n t i f i e d  n i n e  appeals t h a t  had Decis ions Upon Review* i s sued  by  

t h e  Board and d i d  n o t  have t h e  dec i s i on  recorded i n  t he  minutes. 

Therefore,  i n  these cases we c o u l d  n o t  determine whether a  formal 

meet ing was held.  I n  a t  l e a s t  s i x  ins tances  t h e  Board made l e g a l  

dec is ions  on t h e  da te  o f  a  formal meeting, a l though t he  dec is ions  

were n o t  r e f l e c t e d  i n  e x i s t i n g  minutes o f  t h e  meetings. 

A.R.S. $38-431 .O1 .A r e q u i r e s  t h e  Board t o  have a l l  meet ings open t o  

t h e  pub l i c .  I n  a d d i t i o n ,  A.R.S. 538-431.01.B r e q u i r e s  minutes t o  be 

taken. The minutes must c o n t a i n  a  d e s c r i p t i o n  o f  a l l  l e g a l  a c t i o n s  

proposed, discussed, o r  taken. A. R. S. $38-431 .O1 s ta tes :  

"A. A l l  meet ings o f  any p u b l i c  body s h a l l  be p u b l i c  
meet ings and a l l  persons so d e s i r i n g  s h a l l  be p e r m i t t e d  
t o  a t t e n d  and l i s t e n  t o  t h e  d e l i b e r a t i o n s  and 
proceedings. 

B. A l l  p u b l i c  bodies, except  f o r  subcommittees and 
adv i so ry  committees, s h a l l  p rov ide  f o r  t he  t a k i n g  o f  
w r i t t e n  minutes o r  a  r eco rd ing  o f  a l l  t h e i r  meetings, 
i n c l u d i n g  execu t i ve  sessions. Fo r  meet ings o t h e r  than 
execu t i  ve session, such minutes o r  r e c o r d i n g  s  ha1 1  
inc lude ,  b u t  n o t  be l i m i t e d  t o :  

1. The date, t ime  and p lace  o f  meeting. 
2. The members of  t h e  p u b l i c  body recorded as e i t h e r  
p resen t  o r  absent. 
3. A general d e s c r i p t i o n  o f  t h e  ma t te r s  considered. 

* A Dec is ion  Upon Review i s  a  l e g a l  document c o n t a i n i n g  t h e  Board 's  
f i nd ings ,  conc lus ions and order .  The document must be s igned by Board 
members t o  be e f f e c t i v e .  



4. An accurate description of a l l  legal actions 
proposed, discussed, or taken, and the names of members 
who  propose each motion. The minutes shall also 
include the names of the persons, as given, making 
statements or presenting material to  the public body 
and a reference to  the legal action about which they 
made statements or presented material. " 

All decisions of the Board are n o t  reflected in Board minutes. The 

Board's attorney indicated tha t  the Board does n o t  maintain minutes 

when oral argument i s  heard b u t  no off ic ial  Board meeting i s  held. 

However, the Board has issued Decisions Upon Review indicating tha t  a t  

some point the Board reached decisions in these cases. 

According t o  a Legislative Council opinion, the Board i s  subject t o  
the open meeting law. I t  i s  required to  make a l l  decisions in open 

meetings, and t o  maintain minutes of a l l  meetings. The Legislative 

Council opinion further s ta tes  that  fa i lure  to  comply with the open 

meeting 1 aw may cause 1 egal actions of the Board to  become null and 

void. Specifically, the opinion s ta tes  in part: 

"As an arb i te r  of disputed matters between a private 
person and a public agency, the board i s  within the 
definition of a quasi-judicial body and i s  subject t o  
the open meeting 1 aw. " 

"Since a review of an administrative law judge's 
decision requires legal action a t  a gathering o f  a 
quorum o f  the members of the board, a review by the 
board i s  a meeting under the open meeting law. As a 
meeting o f  a public body, the review of an appeal and 
the deliberations with respect to  the review must be 
open t o  the public and must be recorded i n  written 
minutes or el ectronical ly. " 

"The legislature has stated that  i s  i t  the policy of 
th is  s ta te  that  meetings of public bodies be conducted 
openly. A. R. S. section 38-431.09. Decisions of the 
board which are not made a t  public meetings or  reported 
in the board's minutes contravene t h i s  policy and may 
be found to be void by the Arizona supreme court." 



6. The e x t e n t  t o  which t h e  Board has been a b l e  t o  i n v e s t i g a t e  and r e s o l v e  

compl a i n t s  t h a t  a r e  w i t h i n  i t s  : i u r i s d i c t i o n  

T h i s  f a c t o r  does n o t  app l y  because t h e  Board i s  n o t  a  r e g u l a t o r y  

agency. 

7. The e x t e n t  t o  which t h e  A t t o rney  General o r  any o t h e r  a p p l i c a b l e  

agency o f  S t a t e  government has t h e  a u t h o r i t y  t o  prosecute a c t i o n s  

under enabl i na 1  ea i  s l  a t i o n  

The Board i s  n o t  r espons ib l e  f o r  e n f o r c i n g  occupa t iona l  s a f e t y  and 

heal t h  r egu la t i ons ;  enforcement i s  t h e  r e s p o n s i b i l  i ty  o f  t h e  

Occupational Sa fe t y  and Hea l t h  D i v i s i o n  o f  t h e  I n d u s t r i a l  Commission. 

Therefore,  t h i s  f a c t o r  does n o t  apply. 

8. The e x t e n t  t o  which t h e  Board has addressed d e f i c i e n c i e s  i n  t h e  
- - - - - - 

enabl i ng s t a t u t e s  which p reven t  i t  from f u l  f i l l  i n g  i t s  s t a t u t o r y  

mandate 

The Board has never proposed l e g i s l a t i o n  t o  amend i t s  s t a t u t e s  and no 

changes t o  l e g i s l a t i o n  a r e  planned. 

9. The e x t e n t  t o  which changes a r e  necessary i n  t h e  1  aws o f  t h e  Board t o  

adequate ly  comply w i t h  t h e  f a c t o r s  l i s t e d  i n  t h e  Sunset Law 

Our r ev i ew  i d e n t i f i e d  no needed s t a t u t o r y  changes. 

10. The e x t e n t  t o  which t h e  t e r m i n a t i o n  o f  t h e  Board would s i g n i f i c a n t l y  

harm t h e  p u b l i c  heal t h y  s a f e t y  and w e l f a r e  

Termina t ion  o f  t h e  Occupat ional  Sa fe t y  and H e a l t h  Review Board may 

cause Ar i zona  t o  be i n  noncompliance w i t h  t h e  Federa l  occupa t iona l  

s a f e t y  and h e a l t h  program. The Federa l  program r e q u i r e s  s t a t e  p l ans  

t o  be as e f f e c t i v e  as t h e  Federal  program. Accord ing t o  a  l e t t e r  f rom 

t h e  Regional O f f i ce  o f  t h e  S o l i c i t o r ,  U.S. Department o f  Labor,  

e l  i m i n a t i o n  o f  t h e  Board may cause v i o l  a t i o n  o f  t h e  Federal  program. 



"The State plan agreement entered into with the U.S. 
Department of Labor, under Section 18 b of the 
Nil 1 iam-Steiger, Occupational Safety and Health Act of 
1970 (29 U .  S. C.  651 e t  seq.) may be violated since 
the State plan would n o t  be as effective as operations 
under the Federal Program. The Secretary of Labor may 
reevaluate the S ta t e ' s  performance under said plan and 
take such action as he deems appropriate under Section 
18 ( f )  of the OSHA Act. However no defini te  answer can 
be given on the facts  presented. What substi tute 
procedure would be used for contested cases?" 

To obtain Federal approval, a s t a t e  plan should include an 

admi ni s t r a t i  ve appeal system. Most s ta tes  with s t a t e  pl ans use review 

boards or commissioners to  handle administrative appeal s. If the 

Review Board were terminated, the plan could be reevaluated by the 

U.S. Secretary of Labor. If the Secretary disapproved the plan, 

Federal funds woul d be discontinued. 

Until September 1983 the Regional Sol ic i tor ' s  Office of the U.S. 

Department of Labor performed local reviews of the Occupational Safety 

and Health Review Board.* The Regional Sol ici tor  reports on the Board 

for  the period April 1978 through September 1982 indicated that  review 

procedures conformed with approved guidelines. 

The extent t o  which the level of regulation exercised by the Board i s  

appropriate and whether 1 ess o r  more stringent 1 eve1 s of regulations 

woul d be appropriate 

This factor does n o t  apply to  the Board because the Board i s  n o t  a 

regulatory agency. 

* In September 1983, the Arizona Department of Occupational Safety and 
Heal t h  began using with the Federal management information system 
(MIS). The MIS i s  used in place of on-site Federal reviews of State 
programs, however i f  discrepancies are found between State and Federal 
records, Federal employees may s t i l l  make on-site record reviews to 
correct the discrepancies. 



12. The extent t o  which the Board has used private contractors in the 
performance of i t s  duties and hob{ effective use of private contractors 

coul d be accompl i s  hed 

The Board has contracted with a private attorney to  provide a l l  legal ,  

secretarial  , reproductive, and administrative services of the Board i n  

connection w i t h  review o f  appealed administrative law judge 

decisions. The services are bi l led as needed a t  $60 per hour for 
legal services and $15 per hour for services provided by a legal 
assistant.  Per contract provisions, costs of services may n o t  exceed 

$1 5,000 a year. 



ARIZONA 
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FUND 
MANAGEMENT 

Mr.  Douglas Norton 
Aud i to r  General 
1 1 1 West Monroe 
Sui te 600 
Phoenix AZ 85003 

November 

Subject:  Sunset Review 
Occupational Safety a n d  
Heal th Review Board 

Dear S i r :  

As Chairman o f  the O.S.H.A. Review Board, I  take except ion to 
the fo l  l ow ing  i tems a n d  conclusions conta ined i n  y o u r  p r e l i m i n a r y  d r a f t .  
l tem #5, Page #81. 

We have  no argument w i t h  the conclus ion t h a t  o u r  board  i s  indeed 
r e q u i r e d  to comply w i t h  the open meeting l aws  of Ar izona.  And in fac t ,  
we intended to be  i n  tota l  compliance w i t h  the open meeting requirements. 

A l l  boa rd  meetings f o r  the l as t  e igh t  years  were p roper l y  not iced.  
My secretary a t  the  Ar izona Corporat ion Commission typed the  not ices 
a n d  I  persona l ly  posted them. 

The at torney f o r  the b o a r d  (R icha rd  T a y l o r )  h a d  e i the r  a secretary 
reco rd ing  o u r  minutes o r  a cour t  repo r te r  reco rd ing  o u r  minutes. A l l  
decisions were made a t  formal  open ( t o  a l l  p a r t i e s  a n d  the p u b l i c )  
meetings. Execut ive  sessions were h e l d  on r a r e  occassions f o r  lega l  advice 
o n l y .  

The l a c k  of meeting minutes f o r  you r  s t a f f ' s  pursuance i s  p r o b a b l y  
due to two fac tors .  1 )  No one has  ever  requested to see a set of minutes 
before. 2 )  The secretary and/or  cour t  repo r te r  wh ich  were present  a t  
a l l  our  meetings p r o b a b l y  h a v e  not t ransc r ibed  them, b u t  they were 
present a n d  o u r  b o a r d  f i r m l y  be l ieved they were w r i t i n g  minutes, i nc lud -  
i n g  motions, etc., as  they occurred.  

Our a t to rney a t  t ha t  t ime ( ~ i c h a r d  T a y l o r )  was chosen i n  preference 
to other  a p p l i c a n t s  because of h i s  exper ience w i t h  the  I n d u s t r i a l  
Commission a n d  h i s  knowledge of Ar izona law - such a s  statutes govern- 
i n g  open meetings. Our Committee w i l l  not s tand  s t i l l  a n d  be accussed 
of v i o l a t i n g  the  law when we i n f a c t  have  not done so. I f  we a r e  g u i l t y  
of any th ing ,  i t  i s  t h a t  we r e l i e d  on o u r  a t to rney to  f u l f i l l  h i s  cont rac t  
a n d  p r o v i d e  u s  w i t h  proper  guidance in  h i s  area.  

B 
950 East Elwood St. Phoenix, Arizona 85040 Phone: (602) 276-5730 
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I f  y o u r  s ta f f  rev iewed o u r  cont rac ts  w i t h  Mr.  T a y l o r  a n d  h i s  sub- 
sequent b i l l i n g s ,  I be l i eve  they would come to  the  same conclusion o u r  
b o a r d  d i d  - minutes of a l l  meetings were taken b y  Mr. T a y l o r ' s  s ta f f  
a n d  o u r  b o a r d  was b i l  led f o r  same. 

Your own comments on page 85 s ta te  "The Board has  contracted 
w i t h  a p r i v a t e  a t to rney to p r o v i d e  a1 l lega l ,  secre tar ia l ,  reproduct ive,  
a n d  a d m i n i s t r a t i v e  serv ices of the board .  

I f  i n  f a c t  minutes a r e  not a v a i l a b l e  as  you have  concluded, i t  
i s  not the boards  f a u l t .  

950 East Elwood St. Phoenix, Arizona 85040  Phone: (602) 276-5730 



INTRODUCTION AND BACKGROUND 

The O f f i c e  o f  the  Aud i to r  General has conducted a l i m i t e d  rev iew of t h e  

Ar izona Empl oyment Advisory Council. Thi  s audi t was conducted i n response 

t o  an A p r i l  27, 1983 r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Overs ight  

Committee. Th is  performance a u d i t  was conducted as p a r t  o f  t he  Sunset 

Review s e t  f o r t h  i n  A.R.S. §$41-2351 through 41 -2379. 

The Arizona Employment Advisory Counci l  was es tab l  i shed i n  1970 t o  i n f o r m  

t h e  I n d u s t r i a l  Commission about p r i  vate employment agency i ndust ry  needs. 

A.R.S. $23-522.02 d i r e c t s  t h e  Counci l  t o  i n q u i r e  i n t o  t h e  needs o f  t he  

employment agency i n d u s t r y  and t o  consider  and make recommendations t o  t h e  

I n d u s t r i a l  Commission o f  Ar izona (ICA) and t h e  Labor Department d i r e c t o r  

on a l l  mat te rs  r e l a t i n g  t o  employment agencies i n  t h e  State. The p r i v a t e  

employment agency program i s  adminis tered j o i n t l y  by t he  Counci l  and ICA.  

The Council serves i n  an adv isory  capaci ty ,  whereas ICA i s  respons ib le  f o r  

t h e  d i r e c t  a d m i n i s t r a t i  on and enforcement o f  employment agency s t a t u t e s  

and regu la t ions ,  and superv is ion  o f  t h e  i n d u s t r y  (A. R. S. $23-107). 

I C A  and t h e  Council view t h e  employment agency law as a consumer 

p r o t e c t i o n  measure. To f u l f i l l  t h e  l a w ' s  i n t e n t ,  t h e  Counci l  a s s i s t s  ICA 

by rev iewing  1 icense appl i c a t i o n s  from employment agencies, making 

recommendations on 1 icense renewal appl i ca t i ons ,  rev iewing  pending 

complaints, conduct ing research, and making 1 eg i  s l  a t i  ve recommendations. 

The Advisory Council i s  composed o f  seven members appointed by I C A  f o r  

3-year terms (A. R. S. $523-522.01. B and 23-522.01 .C). Three members must 

have a t  l e a s t  3 years '  execut ive  o r  managerial experience i n  t h e  p r i v a t e  

employment agency i n d u s t r y  i n  Arizona. The o the r  f o u r  members must have 

h e l d  p o s i t i o n s  i n  commerce o r  i n d u s t r y  i n  Arizona f o r  a t  l e a s t  3 years. 

Counci l  members serve v o l u n t a r i l y  and rece i ve  no compensation except f o r  

t r ave l .  The Labor Department serves as t h e  Counci l  ' s  suppor t  s t a f f .  



Scope o f  A u d i t  

The scope o f  the a u d i t  inc luded a  rev iew o f  Council operat ions and 

funct ions.  Our major a u d i t  o b j e c t i v e  was t o  respond t o  the  Sunset Factors 

requ i red  by A.R.S. S41-2354. The Aud i to r  General and s t a f f  express 

apprec ia t ion  t o  the  Council and the  s t a f f  o f  the I C A  Labor Department f o r  

t h e i r  cooperat ion and assistance. 



SUNSET FACTORS 

I n  accordance w i t h  A. R. S. $41 -2354, t he  Legi s l  a tu re  shoul d consider t he  

f o l 1  owing 12 f a c t o r s  i n  determining whether t he  Arizona Employment 

Advisory Council shoul d be cont inued o r  terminated. 

1. Ob jec t ive  and purpose i n  e s t a b l i s h i n g  t h e  Counci l  

The Arizona Employment Advisory Counc i l ' s  pr imary du ty  i s  t o  advise 

the  I n d u s t r i a l  Commission o f  Arizona (ICA) and the  I C A  Labor 

Department d i r e c t o r  about a1 1 aspects o f  employment agencies. I t s  

du t i es  inc lude rev iewing 1 icense appl i c a t i o n s  and complaints, 

conduct ing research, and making 1 egis1 a t i  ve recommendations. The 

Council func t ions  a re  s p e c i f i c a l l y  out1 i ned  i n  A. R.S. $23-522.02. 

"1. I n q u i r e  i n t o  the  needs o f  t h e  employment agency 
indus t ry ,  and make such recommendations as may be 
deemed impor tan t  and necessary f o r  the  we l fa re  o f  
the  s ta te ,  publ i c heal th ,  and we1 f a r e  and progress 
o f  the  employment agency indus t ry .  

2. Confer and advise w i t h  the  i n d u s t r i a l  commission 
and the  d i r e c t o r  i n  regard t o  how employment agents 
may b e s t  serve the  state,  the  publ i c  and the  
empl oyment agency i ndustry. 

3. Approve any r u l e s  and regu la t i ons  which may be 
adopted, amended o r  repealed by the  i n d u s t r i a l  
commission. 

4. C o l l e c t  such necessary i n fo rma t ion  and data as the  
d i r e c t o r  may deem necessary t o  the  proper 
admin i s t ra t i on  o f  t h i s  a r t i c l e .  

5. Consider and make recommendations t o  the  i n d u s t r i a l  
commission and D i r e c t o r  w i t h  respect  t o  a l l  mat ters 
r e l a t i n g  t o  employment agencies i n  t h e  state, 
i n c l  uding, b u t  n o t  1 i m i  t e d  t o  appl i c a n t s  f o r  
l i censes  and complaints aga ins t  agencies. 

6. Conduct research, as the counc i l  deems necessary, 
on mat ters p e r t a i n i n g  t o  the  opera t ion  and conduct 
of employment agencies and r e l a t e d  mat te rs  o f  the  
state. 



7. Pub l i sh  f i n d i n g s  and make such recommendations as 
the  counc i l  may deem necessary t o  the governor, the  
i n d u s t r i a l  commission and the  D i rec tor . "  

2. The e f fec t iveness  w i t h  which t h e  Council has met i t s  ob jec t i ves  and 

purpose, and the e f f i c i e n c y  w i t h  which i t  has operated 

The Council has genera l l y  met i t s  o b j e c t i  ve and purpose e f f e c t i  ve l y  

and e f f i c i e n t l y ,  though i t  has o n l y  f u l f i l l e d  p o r t i o n s  o f  i t s  

s t a t u t o r y  mandate. The Council r e c e n t l y  began t o  take a  more a c t i v e  

r o l e  i n  rev iewing 1  icense app l ica t ions .  However, t h e  f a i l u r e  t o  

c l e a r l y  de f i ne  t h e  grounds f o r  denying 1  icenses coupled w i t h  

incons is tenc ies  i n  Commission denia l  pol i c y  has minimized the  

Council ' s  ef fect iveness.  

The Council has p a r t i a l l y  completed p o r t i o n s  o f  i t s  mandate. The 

Council has made recommendations t o  t h e  Commission f o r  changes i n  t he  

p r i v a t e  employment agency 1  aw, confer red  w i t h  and advised I C A  on how 

employment agencies can bes t  serve the  State, reviewed l i c e n s e  and 

renewal appl i ca t i ons ,  ass i s ted  w i t h  1  icense exam r e v i s i o n s  and made 

recommendations t o  t h e  Commission concerning employment agency l e g a l  

hearings. The Council has n o t  conducted any ex tens ive  research on 

mat ters p e r t a i n i n g  t o  the  operat ions and conduct o f  employment 

agencies, nor  has i t  pub1 ished o r  t ransmi t ted  any concerns t o  the  

Governor regarding the  employment agency indus t ry .  I n  t he  absence of 

any Council a c t i v i t y  t he  I C A  Labor Department undertook a  p r o j e c t  t o  

survey employment agencies t o  ob ta in  l a b o r  market in fo rmat ion  and 

make known the  oppor tun i t i es  f o r  employment. 

The Council appears t o  have taken a  more aggressive r o l e  s ince 1980. 

As of A p r i l  1984, o n l y  12 l i c e n s e  app l i ca t i ons  o u t  o f  174 had been 

denied s ince 1970; however, 11 of the  den ia l s  were made s ince 1980. 

The Counci l  gu ide l ines  f o r  t he  denia l  o f  1  icense app l i ca t i ons  are  

incomplete. The l i c e n s i n g  gu ide l i nes  do n o t  de f i ne  the  moral 

character,  character  o f  a c t i  ve management o r  the  f i n a n c i a l  i n t e g r i t y  

requirements. Due t o  the  vagueness o f  i t s  requirements, the  Council 



cannot consistently i n t e rp re t  these requirements. A review of 

1 icense appl ica t ions  recommended fo r  denial by t he  Counci 1 reveal s 
several inconsistencies i n  trans1 at ing these gu i  del ines. 

3. The extent  t o  which the  Council has o ~ e r a t e d  w i t h i n  the  ~ u b l i c  
i n t e r e s t  

The Council has attempted t o  serve the public i n t e r e s t  by a s s i s t i ng  

i n  the  development of pr ivate  employment agency s t a tu t e s ,  ru les  and 
regulations. The Council considers i t s  review of 1 icense and renewal 

applications e f fec t ive  i n  protecting consumers from abuses. In 
addit ion,  the Council attempts t o  minimize instances of criminal 

a c t i v i t y  t o  protect  the public. However, the  pub1 i c  i n t e r e s t  can be 

served equally we1 1 by a stronger employment agency law without any 

Council or  Industrial  Commission invol vement ( see  Sunset Factor 10, 
page 96 and ICA Finding 111, page 33). 

4. The extent  t o  which rules  and regulations promulgated by the  Council 
are  consi s t en t  w i  t h  1 eqi sl a t i  ve mandate 

The Council does not promul gate rul es  and regul at ions,  however i t  

does reconanend changes t o  the Industrial  Commission. Employment 
agency s t a tu t e s  regarding the  Council 's r o l e  i n  t h i s  area a r e  
confusing and should be c l a r i f i ed  i f  the  Arizona Employment Advisory 
Council is  continued. A. R.S. 923-523 s t a t e s ,  "The Commission shal l  
f i x  and order reasonable ru les  promulgated by the  Advisory Council 
and approved by the  Comniission. . ." (emphasis added) A.R.S. 

923-522.02 s t a t e s ,  "The Council shal l  approve any ru les  and 
regulations which may be adopted, amended o r  repealed by the  
Industrial  Commission." (emphasis added) These s t a tu t e s  do not 
c l ea r ly  indicate who has the  ul timate authori ty t o  approve rules  and 

regulations, 



5. The ex ten t  t o  which the  Council has encouraged i n p u t  from the  p u b l i c  

be fore  promulgat ing i t s  r u l e s  and regu la t ions ,  and t h e  e x t e n t  t o  

which i t  has informed the  pub1 i c  as t o  i t s  ac t i ons  and t h e i r  expected 

impact on the  p u b l i c  

The Advisory Counci l  encouraged i n p u t  from the  pub1 i c  be fore  t h e  1981 

r e v i s i o n  o f  employment agency r u l e s  and regu la t ions .  The Commission 

h e l d  a p u b l i c  hear ing on the  proposed r u l e s  and r e g u l a t i o n  changes, 

and adver t i sed t h e  hear ing i n  Phoenix and Tucson newspapers. Council 

meetings have been open t o  the  pub l ic ,  and proper minutes have been 

maintained. A1 though Counci 1 meeting no t i ces  have conformed t o  open 

meeting law requirements i n  general, t h e  January 1984 and A p r i l  1984 

meeting no t i ces  f a i l e d  t o  i n d i c a t e  the  t ime and p lace o f  the  meeting 

as requ i red  by the  open meeting 1 aw. The Counci l  and the  Comnission 

have been made aware o f  t h i s  omission by a u d i t  team members. 

6. The ex ten t  t o  which the  Counci l  has been ab le  t o  i n v e s t i g a t e  and 

reso lve  complaints which are  w i t h i n  i t s  j u r i s d i c t i o n  

I C A  has pr imary respons ib i l  i ty f o r  i n v e s t i g a t i n g  and r e s o l v i n g  

complaints. The e x t e n t  t o  which t h e  Council should be invo lved i n  

compla int  r e s o l u t i o n  i s  unclear.  A. R. S. S23-522.02(5) r e q u i r e s  the  

Counci l  t o  make recommendations t o  the  Commission w i t h  respect  t o  

" a l l  mat ters r e l a t i n g  t o  employment agencies . . . b u t  n o t  1 i m i  t ed  t o  

app l icants  f o r  l i censes  and complaints aga ins t  agencies." Th i s  

s t a t u t e  i s  vague and does n o t  s p e c i f i c a l l y  s t a t e  what t he  Council ' s  

involvement should be  i n  the compla int  process. To f u l f i l  1  t h i s  

mandate the  Council does the  fo l low ing:  

m In forms the  Labor Department and the  ICA l a b o r  law i n v e s t i g a t o r  

o f  ill egal employment agency pract ices.  

m Reviews and makes recommendations on l i c e n s e  renewal 

appl i ca t i ons .  Pending complaints on agencies app ly ing  f o r  

renewal a re  reviewed t o  a s s i s t  i n  dec id ing  whether the  l i c e n s e  

should be renewed. 



0 Reviews case m a t e r i a l s  submit ted t o  t he  Commission fo r  

revocat ion  and suspension hearings, and reviews ma te r i a l  s  sen t  

t o  l o c a l  prosecutors regard ing  un l i censed agencies. 

The ex ten t  t o  which the  At to rney  General, o r  any o t h e r  app l i cab le  

agency o f  S ta te  Government, has t h e  a u t h o r i t y  t o  prosecute ac t i ons  

under enabl i n s  l e q i s l  a t i o n  

The Counci l  i s  n o t  respons ib le  f o r  the  enforcement o f  t h e  p r i v a t e  

employment agency 1 aw, which i s  a  Commission responsi b i l  i ty. 

Therefore t h i s  f a c t o r  i s  n o t  app l i cab le .  

8. The ex ten t  t o  which t h e  Counci l  has addressed d e f i c i e n c i e s  i n  t h e  

enabl ing l e g i s l a t i o n  which prevent  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

I n  1979, t h e  Advisory Counci l  addressed d e f i c i e n c i e s  i n  t h e  

employment agency l aw  and recommended changes i n  t he  law, which were 

adopted. These i n c l  uded: i nc reas ing  su re t y  bond requ i  rements, 

adopt ing a  staggered 1  icense renewal system, and c l a r i f y i n g  which 

1 i cense appl i cants were r e q u i r e d  t o  take t h e  1  i censi ng examination. 

The I C A  Labor Department and t h e  Advisory Counci l  per form an ongoing 

rev iew o f  employment s t a t u t e s  t o  address de f ic ienc ies .  I f  new 

l e g i s l a t i o n  i s  needed, t he  Counci l  w i l l  make the  necessary 

recommendations f o r  changes t o  t h e  I n d u s t r i a l  Commission. 

9. The e x t e n t  t o  which changes a re  necessary i n  t h e  laws o f  t h e  Counci l  

t o  adequately comply w i t h  t h e  fac to rs  l i s t e d  i n  t he  Sunset Law 

The Legi  s l  a tu re  shoul d  consider  amending A. R. S. 523-522.02 ( 5 )  t o  

c l a r i f y  t h e  Counci l  ' s  i n v o l  vement i n  employment agency compla int  

r e s o l u t i o n  (see Sunset Fac tor  6, page 94). 



10. The ex ten t  t o  which te rm ina t i on  o f  t he  Counci l  would s i g n i f i c a n t l y  

harm the  pub1 i c  heal th ,  s a f e t y  o r  we1 f a r e  

Terminat ion o f  t h e  Counci l  would n o t  harm t h e  p u b l i c  heal th ,  s a f e t y  

o r  wel fare,  as t h e  Counc i l ' s  r o l e ,  a s s i s t i n g  I C A  t o  regu la te  

employment agencies i s  n o t  necessary (see F i n d i n g  111, page 33). I n  

add i t ion ,  many o f  t h e  Counc i l ' s  f unc t i ons  a re  undertaken by  o ther  

S ta te  agencies, i n d u s t r y  t r ade  assoc ia t ions  and organized 1  abor 

groups. Employment research, consumer awareness campaigns, and 

consumer compla in t  r e s o l u t i o n  a re  a c t i v i t i e s  c u r r e n t l y  performed by 

p r i v a t e  e n t i t i e s  and t r a d e  associat ions.  The Counci l  i s  n o t  needed 

t o  propose new 1  egis1 a t i o n  and address i n d u s t r y  problems, s ince  

p r i v a t e  p ro fess iona l  assoc ia t ions  have done t h i s  on t h e i r  own. Even 

if I C A  cont inues t o  r e g u l a t e  employment agencies, t he  Labor 

Department coul d  r u l  e  admini s t r a t i  ve l y  on 1  icense appl i c a t i o n s  

w i t h o u t  a  Counci l .  

11. The ex ten t  t o  which the  l e v e l  o f  r e g u l a t i o n  exerc ised  by t h e  Council 

i s  app rop r i a te  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  o f  

regu l  a t i o n  woul d  be appropr ia te  

Th is  f a c t o r  does n o t  app ly  t o  t h e  Counci l  because t h e  Counci l  i s  n o t  

a  r e g u l a t o r y  agency. 

12. The ex ten t  t o  which t h e  Council has used p r i v a t e  con t rac to rs  i n  t h e  

performance o f  i t s  d u t i e s  and how e f f e c t i v e  use o f  p r i v a t e  

con t rac to rs  coul d  be accompl i shed 

The Counci l  does n o t  use p r i v a t e  con t rac to rs  i n  connect ion w i t h  i t s  

d u t i e s  regard ing  employment agencies. There a re  no areas of t he  

Counci l  ' s  funct ions i n  which e f f e c t i v e  use of  p r i v a t e  con t rac to rs  

coul d  be accompl i shed. 



AGENCY RESPONSE 

EMPLOYMENT ADVISORY COUNCIL 

The Employment Advisory Council d i d  not provide a written response to  
the i r  draf t .  According t o  the chairman of the Employment Advisory 
Council, the Council's concerns were expressed t o  the director of the 

Industrial Commission and are  included i n  the Industrial Commission's 
response. 



INTRODUCTION AND BACKGROUND 

The O f f i c e  of the  Aud i to r  General has conducted a l i m i t e d  rev iew o f  t h e  

B o i l e r  Advisory Board i n  response t o  an A p r i l  27, 1983, r e s o l u t i o n  o f  t h e  

J o i n t  L e g i s l a t i v e  Overs ight  Committee. Th i s  performance a u d i t  was 

conducted as p a r t  o f  t h e  Sunset Review s e t  f o r t h  i n  A.R.S. $§41-2351 

through 41 -2379. 

The Board was es tab l i shed i n  1977 by A.R.S. $23-474 t o  a s s i s t  t h e  

I n d u s t r i a l  Commission i n  d r a f t i n g  standards and regu la t ions .  S ta tu tes  

regard ing  s a f e t y  cond i t i ons  f o r  b o i  1  e r s  and 1 i ned h o t  water s torage 

heaters a re  enforced and adminis tered by the  B o i l e r  Sect ion o f  the  Arizona 

D i v i s i o n  o f  Occupational Safety and Hea l th  (ADOSH). Before 1977, b o i l e r  

r e g u l a t i o n s  were developed by  t h e  B o i l e r  Sect ion o f  ADOSH w i t h  t he  

ass is tance o f  a  B o i l e r  and Pressure Vessel Advisory Committee and 

Subcommi t t ee ,  bo th  o f  which were es tab l  i shed  admini s t r a t i  ve l y  by t h e  

I n d u s t r i a l  Commission o f  Arizona. 

The Board cons i s t s  o f  15 members appointed by  t h e  I n d u s t r i a l  Commission, 

and 15 a l te rna tes .  The members represent  var ious  areas o f  t he  i n d u s t r y  

i n c l  udi  ng i nsurance, cons t ruc t ion ,  1  abor unions, b o i  1  e r  manufacturers, 

b o i l e r  users o r  operators,  engineer ing consul tants ,  and t h e  pub1 i c .  The 

members rece i ve  no compensation f o r  t h e i r  serv ice;  however, Board members 

a re  e n t i t l e d  t o  t r a v e l  expenses. The Board i s  r e q u i r e d  t o  meet a t  l e a s t  

annual ly,  b u t  u s u a l l y  meets t h ree  o r  four  t imes a year. The Board does 
B n o t  have a budget and operates w i t h o u t  s t a f f ,  however, t h e  B o i l e r  Sec t ion  

of ADOSH prov ides admini s t r a t i  ve assistance. 

Scope o f  A u d i t  

The scope o f  our  a u d i t  i nc luded  a rev iew o f  Board operat ions and 

funct ions.  Our major a u d i t  o b j e c t i v e  was t o  respond t o  t h e  Sunset Factors 

requ i red  by A. R. S. $41 -2354. 

The Aud i to r  General and s t a f f  express app rec ia t i on  t o  t h e  B o i l e r  Advisory 

Board members f o r  t h e i r  cooperat ion and ass is tance du r i ng  t h e  aud i t .  



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. $41 -2354, t he  L e g i s l a t u r e  should consider the  

fo l l ow ing  12 f a c t o r s  i n  determining whether t h e  B o i l e r  Advisory Board 

s  houl d  be con ti nued o r  terminated. 

1. Objec t ive  and purpose i n  e s t a b l i s h i n g  the  Board 

The Board was s t a t u t o r i l y  es tab l ished i n  1977 t o  a s s i s t  t he  

I n d u s t r i a l  Commission o f  Arizona (ICA) i n  d r a f t i n g  b o i l e r  standards 

and regu la t ions .  The Board c u r r e n t l y  prov ides an ongoing rev iew and 

r e v i s i o n  o f  e x i s t i n g  b o i l e r  standards and regulat ions.  

2. The e f fec t iveness  w i t h  which the  Board has met i t s  o b j e c t i v e  and 

purpose and the  e f f i c i e n c y  w i t h  which the  Board has operated 

The Board has met r e g u l a r l y  t o  d r a f t  and modify regulat ior is.  

Regulat ions were f i r s t  developed f o r  b o i l e r s  and 1  ined h o t  water 

storage heaters by the B o i l e r  Sect ion and the  Arizona D i v i s i o n  o f  

Occupational Safety and Hea l th  (ADOSH) w i t h  the  assistance o f  the 

B o i l e r  and Pressure Vessel Advisory Committee and Subcommittee. 

A1 though regu la t i ons  on l y  r e q u i r e  t h e  Board t o  meet annually, s ince 

1977 when the  B o i l e r  Advisory Board was es tab l ished i t  has met a t  

l e a s t  tw i ce  a  year. B o i l e r  regu la t i ons  have been c e r t i f i e d  by the  

At to rney  General ' s  Of f i ce .  According t o  the  Board chairman, t he  

Board's e f f o r t s  con t r i bu ted  t o  the  Leg is la tu re '  s  passage of the  

Arizona B o i l  e r  Act. 

3. The ex ten t  t o  which the  Board has operated w i t h i n  the  publ i c  i n t e r e s t  

Promu1 gat ion  o f  b o i l e r  regu la t i ons  p ro tec ts  the  publ i c  from i n j u r y  

and accidents caused by f a u l t y  o r  de fec t ive  b o i l e r s  and l i n e d  h o t  
water storage heaters. The Board a s s i s t s  ICA by p rov id ing  expe r t i se  

i n  d r a f t i n g  regu la t i ons  t h a t  a f fec t  var ious areas o f  the  b o i l e r  
indus t ry .  I n  add i t ion ,  t h e  Board has one member represent ing the  

publ i c .  
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4. The ex ten t  t o  which r u l e s  and regu la t i ons  promulgated by the  Board 

a re  cons i s ten t  w i t h  the  1  eg i  sf a t i  ve mandate 

The Board has developed r u l e s  and regu la t ions ,  which were 

subsequently c e r t i f i e d  by the At torney General ' s  O f f i c e  and 

promul gated by  the  I n d u s t r i a l  Commission. Rules and regu la t i ons  

developed by the  Board a re  sent  t o  t h e  l e g a l  counsel o f  the  

I n d u s t r i a l  Commission be fore  p u b l i c  hearings. 

5. The ex ten t  t o  which the Board has encouraged i n p u t  from the  p u b l i c  

before promulgat ing i t s  r u l e s  and regu la t i ons  and t h e  ex ten t  t o  which 

i t  has informed the  p u b l i c  as t o  i t s  ac t i ons  and t h e i r  expected 

impact on the  p u b l i c  

The I n d u s t r i a l  Commission i s  responsib le f o r  conducting pub1 i c  

hearings be fore  promulgat ing r u l e s  and regu la t ions .  Board minutes 

i n d i c a t e  i n t e r e s t e d  i n d i  v i  dual s  from the  i n d u s t r y  o f t e n  a t tend  

meetings. Minutes a re  prepared and maintained by t h e  B o i l e r  Sect ion 

of the  Occupational Safe ty  and Hea l th  D iv is ion .  

6. The ex ten t  t o  which the  Board has been ab le  t o  i nves t i ga te  and 

reso l  ve compl a i n t s  t h a t  a re  w i t h i n  i t s  j u r i s d i c t i o n  

Th is  f a c t o r  does n o t  apply t o  the  Board s ince i t  i s  n o t  a  regu la to ry  

agency. 

7. The ex ten t  t o  which the  At to rney  General o r  any o ther  app l icab le  

agency o f  S ta te  government has the  a u t h o r i t y  t o  prosecute ac t i ons  

under enabl i n g  1  eg i  s l  a t i  on 

The Board i s  n o t  respons ib le  fo r  en fo rc ing  B o i l e r  s ta tu tes ,  r u l e s  o r  

regu la t ions .  Enforcement i s  t h e  responsi b i lk i  t y  o f  t h e  Boi 1  e r  Sect ion 

w i t h i n  ADOSH. Therefore, t h i s  sunset f a c t o r  i s  n o t  appl icable.  



8. The e x t e n t  t o  which t h e  Board has addressed d e f i c i e n c i e s  i n  t h e  

enabl i n g  s t a t u t e s  which prevent  i t from f u l  f i l l  i n g  i t s  s t a t u t o r y  

mandate 

The s ta tu tes  e s t a b l i s h i n g  t h e  Board and i t s  f unc t i ons  have n o t  been 

changed s ince  t h e  Board was c rea ted  i n  1977. 

9. The ex ten t  t o  which chanses a r e  necessarv i n  t h e  laws o f  t h e  Board t o  

adequately comply w i t h  t he  f a c t o r s  1  i s t e d  i n  t h e  Sunset Law 

Our rev iew d i d  n o t  i d e n t i f y  needed s t a t u t o r y  changes. 

10. The e x t e n t  t o  which the  te rm ina t i on  o f  t he  Board would s i g n i f i c a n t l y  

harm the  pub1 i c  heal th ,  s a f e t y  o r  we1 f a r e  

E l  im ina t i on  o f  t h e  Board would n o t  harm the  p u b l i c  heal th ,  s a f e t y  o r  

we l fa re  because ICA has a u t h o r i t y  t o  promulgate b o i l e r  r u l e s  and 

regu la t ions .  I n  add i t ion ,  t h e  Board does n o t  need t o  be es tab l i shed 

s t a t u t o r i l y .  It cou ld  be r e t a i n e d  by t h e  B o i l e r  Sect ion o f  ADOSH on 

an admin i s t ra t i ve  bas i s  under A.R. S .  $23-409.A., which a l lows the  

I n d u s t r i a l  Commission t o  es tab l  i s  h  committees as i t  deems necessary. 

According t o  t h e  chairman o f  t h e  Board, "Terminat ion o f  t he  Board 

would r e s u l t  i n  no rep resen ta t i ve  body of  experienced i n d i v i d u a l s  t o  

rev iew new problems i n  b o i l e r  safety  as they  ar ise."  E l i m i n a t i o n  

would n o t  r e s u l t  i n  s i g n i f i c a n t  c o s t  savings s ince  Board members 

serve v o l u n t a r i l y .  

11. The ex ten t  t o  which the  1  evel of r e g u l a t i o n  exerc ised by the  Board i s  

appropr ia te  and whether 1  ess o r  more s t r i n g e n t  1  evel s  of r e g u l a t i o n  

would be appropr ia te  

Th is  Sunset Fac tor  does n o t  app ly  t o  t h e  Board because i t  i s  n o t  a  

regul  a t o r y  agency. 



12. The e x t e n t  t o  which t h e  Board has used p r i v a t e  con t rac to rs  i n  t h e  

performance o f  i t s  d u t i e s  and how e f f e c t i v e  use o f  ~ r i v a t e  

con t rac to rs  coul  d  be accom~ l  i shed 

The Board does n o t  use t h e  serv ices  o f  p r i v a t e  con t rac to rs  i n  

connect ion w i t h  i t s  dut ies.  As t h e  Board i s  i n  an adv isory  r o l e ,  t he  

use o f  p r i v a t e  con t rac to rs  i s  unnecessary. 
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Cctober 30,  

Y r .  T o u ~ l a s  9. Korton 
5 f f  i c e  of t h e  Auditor  qene ra l  
111 ':rest tponroe, S u i t e  600 
Phoenix, Arizona 85003 

Dear Y r .  Norton: 

I have read t h e  p re l imina ry  r e p o r t  d r a f t  enc losed  wi th  
your l e t t e r  of Cctober 25, 1984, which r e s u l t e d  from 
your l i m i t e d  review of t h e  E o i l n r  Advisory Eoard a s  s e t  
f o r t h  i n  ARS 41-2351 through 41-2379. 

This  r e p o r t  d r a f t  i s  i n  penera l  agreement wi th  my views 
and I spree wi th  the thouahts  conta ined t h e r e i n .  

Yy views were discussed wi th  P e t e r  I-. F ranc i s  v i a  t e l e -  
phone on Cctober 29,  1984. 

T ince re ly ,  

?oil$. L~ Advisory Board 


