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”itThe Collectlon Agency Advzsory Commlttee (CAAC)'was created ln 1953 by thef;

:"S“Arlzona Leglslature to a331st the Secretary of State 1n maklng “pules andj=l

'lﬂfﬁregulatlons to enforce the laws deallng~ W1th~ collectlon agencies.,»”ohf;f?'

:September 6 1978 these respon31b111tles were transferred to the Statezf#f;.fQ?

- Banking Depaptment —Wthh is admlnlStePed bY the Superlntendent of BanksC€7 o

'ﬁllrecelv1ng no’ travel or per dlem relmbursements from the State General Fund

"-f:li'There are five members of ‘the CAAC each’ appomted by the Supemntendent ofjf’—r}}

‘Banks to serve a flve—year term Gommlttee members serve on a voluntary ba31s, i

W i; The Superlntendent of’Banks has the duty of enforcing the prov1smons of ARS 32—?1;ff55f
"::;T1001 to 32~105?, and 1ssu1ng 1n1t1al and renewal llcenses to colleetlon;fT'*ﬁ

' f”éééhcles.r He may order 1nvest1gatlons of complalnts and may revoke or suspendtf:ffS}a;

e'the ilcenses of oollectlon ageneles that v1olate the law.. As of March 31"

.JTA;,1979, there were 112 1lcensed collectlon agencles 1n Arlzona.f

,,TOur revlew of the Collectlon Agency Adv1sory Commlttee revealed that thafv~“'1'

"=Comm1ttee is dupilcatlve of other sources: of 1nput to the rule-maklng processﬁfé_“‘*

'ﬂlfSeand that the Commlttee has not made e 31gn1f1cant contrlbutlon to the regula-f‘i'

"”tlon of colleotlon agenczes.; As such the Collectlon Agency AdV1sory Commlttee'fﬁnjf[,f

"“constltutes an unnecessary 1mped1ment 1n the rule~mak1ng process.; (page 8) f!v,,:igi

'i°i“0ur revzew also revealed that the Superlntendent of” Banks needs addltlonalfJ°x“i’"

WTL:S regulatory authorlty to adequateiy pollce the collectlon 1ndustry (page 13)f; ;1:;

SV“In addltlon, our rev1ew has shown that the State Banklng Department needs tof;'

'i;7expand 1ts Pegulatory authorlty over collectlon act1v1ty (page 20)

~ﬂ}:Further, we have determlned that the flnanelal 1nformat10n submltted by_rf;:_tﬁf

1:3“collectlon agenCLes to the' State Banklng Department 1s not a valld 1ndlcatlon,;lf.;f}}

'"f'of flnan01al Pespon31b111ty (page 25)







INTRODUCTION AND BACKGRGUND

In response to a September 19, 1978, resolution of the Joint Legislative Budget
Committee and a January 18, 1979, resolution of the Joint Legislative Oversight
Committee, we have conducted a performance audit as a part of the sunset review
of the Collection Agency Advisory Committee, and the regulation of collecticn
agencies as administered by the State Banking Department, in accordance with

ARS 41-2351%1 through U471-2374.

The Collechtion Agency Advisory Committee (CAAC) was created in 71953 by the
Arizona Legislature to azsist the Secretary of State in making rules and
regulations to enforce the laws dealing with collection agencies. On Septembsr
5, 1978, these responsibilities, and the CAARC, were transferred to the State

Bankirig Department,; which is administered by the Superintendent of Banks.

The Superintendent of Banks selects the five members of the CAAC, all of wheom
are owner/operators of licensed collieetion agencies. The CAACY's authority is
limited to advising the Superintendent of Banks on proposed rules and regula-

tions.

There is no specific budget appropriation for the CAAC., Committee membership
is voluntary and committee members receive no per diem or travel allowance.
The State Banking Department received a special budget appropriation of $15,000
for fisecal year 1378-79, when the regulation of collection agencies was
transferred to it from the Office of the Secrstary of State, The Super-
intendent of Banks has the duty of enforcing the provisions of ARS 32-71001
through 32-10%7, and issuing initial and renewal 1liceénses to cgllection
agernicies. The Superintendent may order investigations of complaints and may
revoke or suspend the licenses of collectlion agencies that violate the law. As

of March 31, 1979, there were 112 licensed collection agencies in Arizona.



SUNSET FACTORS

SUNSET FACTOR: THE OBJECTIVE AND PURPOSE IN
ESTABLISHING THE COLLECTION AGENCY ADVISORY
COMMITTEE AND THE REGULATION OF COLLECTION
AGENCIES

The Collection Agency Advisory Committee was established in 1953 (ARS 32-1001
through ARS 32-1057)* to advise the Secretary of State in the preparation or
revision of rules and regulations which may be adopted under the provisions of

that chapter.

There was no explicit legislative statement of objective or purpose when the
regulation of collection agéncdies was assigned to the Secretary of State in

1953,

SUNSET FACTOR: THE DEGREE TO WHICH THE AGENCY
HAS BEEN ABLE TO RESPOND TO THE NEEDS OF THE
PUBLIC AND THE EFFICIENCY WITH WHICH IT HAS
OPERATED '

The State Banking Department has not been able to adequately respond to the
needs of the public bsczuse the Superintendent of Banks does not have suffi-
cient statutory authority to regulate collection apgencies and the Attorney
General does not have sufficient statutery authority to prosecute collection
agencies. All courses of action against cgllection agencies, other than
license revocatidn or suspension, must go through the County Attorney. {pages
16, 18)

The State Banking Department appears to be handling complaints against collec-
tion agencies efficiently. The Department has significantly reduced the
elapsed time between the receipt and resclution of a complaint since it assumed
that responsibility from the Secretary of State on September 6, 1978,
Aceording te records malntained by the Secretary of State it took approximately
eleven working days to resolve a complaint against a collection agency, whereas
the State Banking Department is resolving these complaints in approximately six

working days.

* See Appendix II for a complete text of ARS 32-1001 through 32-1057.
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SUNSET FACTOR: THE EXTENT TO WHICH THE AGENCY
HAS OPERATED WITHIN THE PUBLIC INTEREST

From September 6, 1978, to March 31, 1979, the Banking Department held one
diseiplinary hearing, revoked two licensés and handled 100 complaints. In
reviewing the nature of the complaints irnvolved, it was determined that the

decizions were consistent and disciplinary actions were reasonable,

The Banking Department held one publie hearing regarding collection industry

rules and regulations during the period September &, 1978, to March 31, 1979.

The Collection Agency Advisory Committee held one meeting during the period
September 6, 1678, to March 31, 1979, to discuss changes in the rules and
regulations proepogsed by the Superintendent of Banks. The CAAC submitted
suggested changes in the proposed rules and regulations. For an analysis of
these recommendations and their subsequent accdeptance or rejeetion by the

Superintendent of Banks see page 11.

SUNSET FACTOR: THE EXTENT TO WHICH RULES AND
REGULATIONS PROMULGATED BY THE AGENCY ARE CONSISTENT
WITH THE LEGISLATIVE MANDATE

After reviewing the rules and regulations pertaining to collection agencies
that have been promulgated by the Superintendent of Banks and the Secretary cf
State, it appears that these rules and regulations are consistent with ARS 32-
1001 through 32-1057.



SUNSET FACTOR: THE EXTENT TO WHICH THE AGENCY
HAS ENCOURAGED INPUT FROM THE PUBLIC BEFORE
PROMULGATING ITS RULES AND REGULATIONS AND THE
EXTENT TO WHICH IT HAS INFORMED THE PUBLIC A3
TO ITS ACTIONS AND THEIR EXPECTED IMPACT ON
THE PUBLIC '

Publio meetings are held to hear all proposed rules and regulations pertaining
to collection agencies prior to their adoption. Notices of meetings are posted
in the Commerce building and circulated to licensees through direct mallings,
A review of the minutes of these public meetings revealed that the opportunity

for public input is adequate. (page 8)

Qur review has shown that the Siate Banking Department adequately informs the
public as to its actions, such as revocations and suspensions of licenses, by

placing announcements in the newspaper.

SUNSET FACTOR: THE EXTENT TO WHICH THE AGENCY
HAS BEEN ABLE TO INVESTIGATE AND RESOLVE COMPLAINTS
THAT ARE WITHIN ITS JURISDICTION

The Banking Department has investigated all complaints received which are
within its Jjurisdiction. The Department is limited to issuing warnings and

revoking or suspending licenses. {(page 14)

SUNSET FACTOR: THE EXTENT TO WHICH THE ATTORNEY
GENERAL OR ANY OTEER APPLICABLE AGENCY OF STATE
GOVERNMENT HAS THE AUTHORITY TO PROSECUTE UNDER
THE, ENABLING LEGISLATION

The Attorney General's authority is limited to advising the Superintendent of
Banks on statute wviolations by ccllection agencies, Neither the Attorney
General nor any other State Agency has the statutory authority to prosecute
collection agencies for eriminal actions. The County Attorneys are responsible

for prosecuting all collection agency statute vielations. (pages 16, 18)

SUNSET FACTOR: THE EXTENT TO WHICH AGENCIES HAVE
ADDRESSED DEFICIENCIES IN THEIR ENABLING STATUTES
WHICH PREVENT THEM FROM FULFILLING THEIR STATUTORY
MANDATE

The Superintendent of Banks has proposed new legislation which would provide
the Banking Department with additional statutory authority to regulate cocllec-

tion agencies.



SUNSET FACTOR: THE EXTENT TO WHICH CHANGES ARE NECESSARY

IN THE LAWS OF THE AGENCY TO ADEQUATELY COMPLY WITH THE
FACTORS LISTED IN THIS SUBSECTION ' '

1.

ARS 32-1002.B.1 should be deleted from the statutes. This section

reguires that the Superintendent shall appoint a Collection Agency

Advisory Committee. (page 12)

ARS 32-1001 through 32-1057 should be revised to give the Superintendent

of Banks adequate regulatory authority over the collecticn industry.

(page 19) These changes include:

1)  Giving the Superintendent of Banks statutory authority to issue
cease and desist orders to individuals who violate the statutes; and,

2) Authorize the Attorney General to appeal to the Superior Court for
enforcement of those orders.

ARS 32-1001 through 32-1057 should be revised to provide the Super-

intendent of Banks with the authority to license ecllectors.  Such

ligenses should be subject to revocation or suspension for unéthical or

criminal acts. (page 25)

ARS 32-1001 through 32-1057 should be amended to incorporate the following

provisions of the Federal Consumer Credit Protection Act: (page 34)

1) Collector may not use abusive language or harass the consumer
(Section 806);

2) Collector must provide the consumer with a written notice containing
the amount of the debt and the name of the creditor tc whom the debt
is owed (Section 809);

3) Collector may only contact the consumer during "reasonable hours" (8
AM. to § P.M.) ({(Seection 805); and,

by Collector may not inform any third parties of any debt or obligation
of the consumer (Section 804).

ARS 32-1025 should be amended to provide for a $5.00 per day penalty fee

for renewal applications received after January 1 of each year. {page 34)

ARS 32-1052.4 should be amended to authorize the Superintendent of Banks

to utilize bank examiners for the routine review of the licensee's

Tinancial records. If this review exposes any potential violations of ARS

32-1055.D, the Superintendent should appoint a certified public accoun-

tant or licensed public accountant to make a detailed examinatiorn of the

licensee's financial records. ARS 32-1052.D should be amended to require

licensees to pay for such detailed examinations (page 34)



THE COLLECTION AGENCY ADVISORY COMMITTEE IS DUPLICATIVE OF OTHER SOURCES
OF INPUT T0O THE RULE-MAKING PROCESS AND HAS NOT MADE A SIGNIFICANT
CONTRIBUTION TO THE REGULATION OF COLLECTION AGENCIES. AS SUCH, TEE
COLLECTTON AGENCY ADVISORY COMMITTEE CONSTITUTES AN UNNECESSARY IMPEDIMENT
TN THE RULE-MAKING PROCESS.

Since its inception in 1953, the Collection Agency Advisory Committee (CAAC)
has held 12 meetings to fulfill its responsibilities to assist the Secretary of
State and the Superintendent of Banks in the promulgation of rules and
regulations for collection agencies. Our review of the CAAC revealed that it:
1) is duplicative of other sources of input to the rule-making process;
and,
2) has not mads a significant contribution to the regulation of collec~
tion agencies.
As a result, the CAAC represents an unnecessary step in the rule-making

process.

Duplicative of Other Scurces of Tnpui

Effective September 6, 1978, the Superintendent of Banks became the rule-making
authority for the collection industry in Arizeona. The rule and regulation
making process for the collection industry currently involves four entities;
the State Banking Department, the Attorney General, the CAAC and the public at
large. The role each of these entities performs in the rule and regulation

making process for the collection industry is shown in Table 1.

Table 1 illustrates that the funection of the CAAC in the rule and regulation
making process 1s duplicative of that performed by the publiec at large at the
publid meetings in that:

1) neither entity has any ruleé or regulation making authority; and,

2) both entities are limited to offering suggestions and recommending

changes to propesed rules and regulations,

The Superintendent of Banks may accept or reject these suggestions and recom-

mended changes as he deems appropriate.
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The duplication of function between the CAAC and the public at large at the
public meetings, as shown in Table I, is compounded by the high degree of
participation by CAAC members at these public meetings. Our review revealed
that at least one CAAC member has been present at, and partieipated in, every
public meeting held to discuss proposed rules and regulations for the

collection industry since 1853,

Lack of Significant Input from CAAC

Our review of the minutes of CAAC meetings since its inception in 1953 revealed
that the CAAC has not made any significant suggestions or recommended changes
to proposed rules and regulations. OCur review of the minutes of the 12 CAAC
meetings over the past 26 years revealed that the CAAC made the suggestions or

recommended changes as summarized in Table TI.
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Accdording to the Superintendent of Banks the CAAC constitutes an unnecessary
step in the rule and regulation making process in that it serves the same
purpose as the public meeting. The Superintendent is of the opinion that it is

not necessary to have both the CAAC and the public meeting.

CONCLUSICN

The Collection Ageney Advisory Committee is duplicative of the public meeting
in the rule and regulation making process for the collection industry,
Further, no significant contributions have been made by the CARAC since its
inception in 1953. As a result, the CAAC constitubes an unnecessary step in
the promulgation of rules and regulations. Elimination of the CAAC would not
adversely affect the ability of the Superintendent of Banks' fo promulgate

rules and regulations for the collection industry.

RECOMMENDATION
The Collection Agency Advisory Committee should be allowed to terminate July 1,
1980.
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FINDING

THE SUPERINTENDENT OF BANKS NEEDS
ADDITIONAL REGULATORY AUTHORITY 710
ADEQUATSLY POLICE THE COLLECTION INDUSTRY

The Superintendent of Banks' regulatory powers, with respect to the collection
industry, are substandard when ecompared to his powers to regulate the othsr
industries under his jurisdiction. As a result, the Superintendent of Banks'

ability to adequately regulate unlicensed collection activities is impaired.

Regulatory Authority

The Superintendent of Banks has the authority to revoke or suspend the license
of a collection agency which he deems to be in violation of the statutes. When
compared to the other financial entities that are within the Jjurisdiction of
the Superintendent of DBanks, his statutory authority over the collection

industry is decidedly substandard.

As of January 1, 1979, the State Banking Department had 11 separate codes for

regulating various financial industries in the State of Arizona, These codes

are:
Bank Code ARS 6- 181 - b~ 395
Collection Agencies Code ARS 32-1001 “ 3241057
Consumer Finance Code ARS - 601 - 6~ BUG
Credit Union Code ARS 6- 501 - 6- 536
Escrow Agents Code ARS b~ 801 - 6- 860
Mortgage Brokers Code ARS 6- 901 - 6- 911
Motor Vehicles Time Sales Code ARS 4y~ 3817 - 4h4. 295
Safe Depcosit & Safe Keeping Code ARS b- 291 - 6~ 929
Savings and Lean Code ARS B 807 - - H4g
State Bankirng Department Code ARS 6~ 107 - 6~ 153
Trust Company Code ARS - 851 - 6~ 8TH

The Superintendent of Banks has the greatest regulatory authority over the
banking indugtry. In addition to his responsibility to license the banks in
the state, his powers include the authority to:

1) Perform routine investigation into financial records and statements
of the licenses;

2)  Issue cease and desist orders for vielations of the codes

3) Order removal of cofporabte officers;

Uy Order temporary restraining orders;

5) Apply to superior court for enforcement of his actions;

6)  Revoke or suspend licenses;

7)  Issue written warnings;

8) Order licensees into receivership if he determines that they are not
financially stable; and,

9) Request the Attorney General to bring a legal action

13



By way of contrast, the Superintendent's regulatory autheority over the collec-
tion industry is limited to 1) revoking or suspending the license of a

collection agency or 2) izsuing written warnings.

Table I1I summarizes the regulabtory authority of the Superintendent of Banks
over various financial institubtions as provided by the apprepriate sections of
the Arizona Revised Statutes. The Codes in Table 11l are listed in crder from
those codes that provide the Superintendent with the greatest to the least
regulatory authority.
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TABLE TII

SUMMARY OF REGULATORY POWERS QF SUPERINTENDENT
OF BANKS OVER THE FINANCIAL .INDUSTRIES WHICH ARE
WITHIN HIS JURISDICTICN (1)
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Bank Code X X X X X X X X X
Consumer Finance Code X X X X X X
Trust Company Code X X X X X X (3}
Escrow Agents Code X X X X X
Credit Union Code X X x X X
Savings and Lean Code X X X X
Safe Deposit Code {H) X X X
Mortgage Brokers Code X X X
Motor Vehicles Time Sales Code X X X
State Banking Department Code X X
Collection Agency Code (5) X X

(1

(1)

(5)

Source - ARS 6-101 through 6-929; 32-1001 through 32-1057; and, U4i-281
through 44-295.

This action may be taker only when the Superintendent of Banks determines
that the financial institution is 1in an unsafe or unscound financial
condition.

The Superintendent of Banks must apply to the superior court to assume
active control of a trust company (ARS 6-865).

ARS 6-291 through 6-929% state the relationship between a renter of a safe

deposit box and the institution which provides that service is that of
tenant-landlord. ARS 6-921 states that the institution offering safe
deposit rentals be licensed under the Bank, Trust Company, Credit Union or
Savings ahd Loan codes. The Superinhtendent's authority is dependent upon
the insfitution which provides the service.

ARS 32-1052 states that the Superintendent of Banks shall appoint CPA's or
PA's for those investigations. The section also states that the
Superintendent of Banks shall provide f{unding for the investigation.
(page 30)
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Our review has shown that the Superintendent's ability to control unlicensed
collection activity is impaired because the Superintendent lacks the authority
to issue cease and desist orders, apply to the Superior Court for enforcement
of his actions or use the Attorney General to bring legal actions. Further,
such impairment has resulted in members of the publie incurring financial

losses,

The current practice of licensing collection agencies provides a certain
element of protection to the public. For example, in order Lo be licensed as a
collection agency an applicant is initially reviewed by the State Banking
Department and, once licensed, is subject to having its license revoked or
suspended. In addition, licensed cecllection agencles are required to post a
$3,000 surety bond. Thus, the licensing of collection agencies affords some
state control over collection industry activities and a means of Financial
indemnification $o creditors in the event a collection agency defaults on its
fiduciary responsibilities. The following ecases illustrate the Superin-
tendent's current inability to control unlicensed collection activity and the
resultant financial losses that such activity can generate. These cases were

drawn from State Banking Department files.
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Case T

On December 4, 1978, the State Banking Department received a complaint that an
unlicensed individual was coperabting a collection agency and using "unethical
collection practices," such as calling consumers before 8 A.M. and contacting
the consumers' employvers, The Superintendent of Banks sent an investigator out
to contact the individual who told the investigator that he was collecting a
few accounts for a leocal Jewelry store to see 1f running a collection agency
"might be a business that he might like to get into." The investigator warned
the individual that it is illegal to operate & collection agency without a

iicense.

The investigator did a follow-up on the complaint two weeks later and deter-
mined that the individual was still collecting accounts. The investigator
again warned the individual that it was illegal to operate a collection agericy
without a license and that he could be proesecuted (as a Class 1 misdemsanor).
The Banking Department sent a warning letter to the individual and turned the

file over to the County Attorney for poszible prosecution.

On December 22, 1978, the Banking Department received another complaint that
the same individual was again collecting accounts and using "unethical collec-
tion practices.™ A State Banking Department investigator verified the com-
plaint and again warned the individual that it is illegal to operate a
gollection agency witheout a license., The individual subsequently applied to
the State Banking Department for licensure as a collection agency. As of March
31, 1979, the Department has not approved the individual's application and the

County Attorney has not initiafed any action against the individual.

17



Case I7T

In December 1978 the Superintendent of Banks was informed that an individuoal
was operating a collection agency without a license., The Superintendent was
informed that a Phoenix businessman had hired the individual to run “skip
traces" on several clients and to collect on their accounts. The individual
allegedly collected on the accounts but did net Fforward payment %o the
businessman. When the businessman attempted to eollect on some of the late
accecunts, several of his debtors told him that they had alresady paid and had
receipts of payment as proof. The businessman subsequently contacted ancther
collection agency and was told that licensed collection agencies must be bonded
and that the businessman should file a claim against the individual's bond.
When the businessman contacted the Superintendent of Banks to file a claim
against the individual's bond he was informed that the individual was not
licensed and therefore there was no bond,

The Superintendent turned the case over to the County Attorney for possible
prosecution. However, as of April 10, 1979, no action had been taken by the

County Attorney.

Currently, the Superintendent's only recourse, when he is made aware of
unlicensed collection activity, is to refer the matter to the County Attorney.
The authority to issue cease and desist orders, apply to the Superior Court for
enforcement of his actions and use the Attorney General to bring legal actions
would enhance the Superintendent's ability to control unlicensed collection

activity.

CONCLUSION

The Superintendent of Banks' regulatory powers, with respect to the collection
industry, are substandard when compared to his powers to regulate the other
finaneial industries under the jurisdiction of the State Banking Department.
As a result, the Superintendent of Banks' ability to regulate unlicensed
eollection activity is seriously impaired and members of the public have

incurred financial losses.
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RECOMMENDATION
ARS 32-1001 through 32-1057 should be amended to give the Superintendent of

Banks adequate regulatory authority over the collection industry.

These changes should include: ‘
1) Giving bthe Superintendent of Banks statubory duthority to issue
cease and desist orders to individuals who violate the statutes; and,
2)  Authorizing the O0ffice of the Attorney General to appeal %o the

Superior Court for enforcement of these orders.
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FINDING

THE STATE BANKING DEPARTMENT NEEDS TOQ
EXPAND ITS5 REGULATORY AUTHORITY OVER
COLLECTTON ACTIVITY

Currently, Gthe State Banking Department licenses all c¢ollection agencies
operating within Arizona. Such licensing does not, however, extend to indi-
vidual collectors. As a result, the Banking Department lacks regulatory
authority over a significant, and potentially abusive, segment of the collec-

ticn industry.

Licensing of Agencies

Tt is unlawful to operate a collection agency 1n Arizona without first
obtaining a license from the State Banking Depariment. A person desiring to
operate a collecticn agency must apply for a license to the Banking Department.
Such application must be accompanied by a financial statement, a $3,000 surety
bond and a fee of $150. The applicant is fingerprinted and the Banking

Department reviews the applicant's credit and criminal histery, if any.

The licensing requirements imposed on collection agencles are significant in
that the Superintendent of Banks has the authority to revoke or suspend
collection agency licenses. This authority provides the Superintendent of
Banks with the ability to control entry into and participaticon in the collec-

tion industry by cellection agencies,

The Superintendent of Banks cannct, however, similarly control participation
in the coliection industry by collectors because employees of collection
agencies are not required to be ligensed. Collectors are particularly
important because they make actual verbdl and physical contact with debtors in
the course of making colleetion. These collectors are controlled only by the
owners of the individual collection ageneies., These circumstances can poten-
tially allow for the incongruous situation where a collection agenoy loses its
license because of the collection practices used by its employees dnd those
same employees subseguently obtain employment with another licensed collection

agency.
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Need for Licensing Collectors

Qur review of the complaints against collection agencies that are on file with
the Superintendent of Banks, revealed that 76 percent of these complaints deal
with unethical or illegal collection practices used by employees of collection

ageneies, These practices include:

1. Misrepresentation as to eollector's identity;

2. Unauthorized calls to employees or contacting the consumer at work;
3. Contacts made at unreasonable hours;

by, Use of abusive language;

5. Threats of legal action without intert to pursue; and,

6, Mistaken debt or identity of person being contacted,

Many of the complaints on file with the Superirtendent of Banks involve

multiple illegal debt collection practices.

The following cases illustrate the types of collection practices to which a
debtor may be subjected and demonstrate the need to regulate individual
collectors. These cases were drawn from the files of the State Banking

Department.

Case 1

On January 26, 1978, a complaint was filed with the Secretary of State. The
complaint alleged that on March 17, 1977, at dpproximately 6:30 A.M. three
collectors gained entrance to the property of the complainant. despite "no
trespassing” signs that were posted and a locked chain across the driveway.
According to the complainant, one collector "shoved some sort of badge in my
face when I opened the door and said he was a detective, implying he was some
sort of law officer," The complalnant stated that one of the other collectors
sald he was dn officer of the court and that he had papers from the court for
the complainant. The complainant claimed that the collectors never told him
that they represented a collection agency. The complainant related that he
felt this was "outrageous conduet, causing severe emotional distress and mental
anguish, not to mentiorn the fact that it wias frighteming and terrorizing."
According to the complainant, it was not until he insisted upon seeing the

"legal' papers that he discovered the papers were mere collection agency forms,
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The complainant subsequently learned that the collectors had come to his home
to repossess some automobiles, The complainant claimed that he had never
received any collection notices. The collection ageney, when contacted by the

complainant, stated that "they are not respomsible for the actions of 1its

representatives.” (emphasis added)

On May 23, 1977, the complainant returned home to find one of the three
colliectors again on his property. Aeceording to the filed complaint, the
colliector started verbally abusing the compldinant and, in the words of the
complainant, "The next thirg I know he pulled something from under his jacket
and next thing I knew iI'm looking down the barrel of a gun...With the attitude
he displayed towards me and pulling the gun and acting vendictive towards me, I
am still a littie nervous when I come home abt night that this character may &ry

to take a shot at me.T

On April 6, 1978, the complainant wrote to the Secretary of State inquiring as
to why no action had been taken on his case. As of March 31, 1979, this case

had not been acted upon.

Case IT

On December 26, 1978, a couple filed a complaint which stated that the husband,
who had a centractor's license, was telephoned at work by a woman he believed
to be from the Office of the Registrar of Contractors. The woman told nim that
his C~37 (plumbing) license had been revoked and that a company to which he and
his wife owed money had filed a law suit against them. The next day the
complainarits discovered that the telepheone call was actually from 4 colleéctor,
The couple telephoned the collection agency and a different collector told them
that the husbhand's C-37 license had been revoked because the collection agency
had filed a claim against thé husband's contractor bond on file with the State
Registrar of Contractors. The agent went on to say that: (1) their account was
now being handled by the collection agency; (2) they would be served a summons
within a few hours; and (3) they now owed an additional $900 in "attorney's
fees." The couple subseduently contacted the creditor company and learned that
their accouni had been turned over to the collection agency by mistake. In

addition, the collector had lied in that the husband's contractor's license had
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not been revoked and no summons was fortheoming. When the couple contacted the
collector again and explained the situation, the collector "got violently
angry" and "threatened to get his 'fee' of $900, no matter what happened!!
When contacted by an investigator from the Banking Department the collection
agehcy denied any knowledge of the above incidences. The Banking Department
issued a verbal warning to the agency and the case was closed. In their letter
of complaint to the Banking Department the couple coneluded; "I suspect there
are many others, in Arizona, who might be unable to keep up with their
financial ebligations. T can't really believe that Arizona would knowingly

allow a collection agency to harass, threaten and frighten these people."

While other complaints on file with the Superintendent of Banks may not be as
dramatic as those shown above, many debtors are subjected to unethical and

criminal collection practices which are perpetrated by collectors,

A Survey of other =states conducted by the Office of the Auvditor General
revealed there are 31 states that license collection agencies of whien 12 also
license collectors, Table IV summarizes the 31 states that regulate the

colliection industry indicating those which license collectors,
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SUMMARY OF THE 31 STATES WHICH REGULATE THE COLLECTION INDUSTRY

TABLE TV

Requires
employees.

eollection

State

Alabama
Alaska
ARTZONA
Arkansas
California
Colorade
Connecticut
Florida
Hawaii
Idaho
Illinoia
Indiana
Louisiana
Maine
Maryland
Massachusetts
Michigan

Minnesota

Nebhraska
Nevada

New Mexico
North Carovlina
North Dakota
Oregon

South Carolina
Tennessee
Virginia
Washington
West Virginia
Wiscensin
Wyoming

agency operators

License Collectors

to report

*

No
No
No
¥ ¥
EX' 2
No
No
KEE®
Yes
No
No
No
No
No
No

No
Yes
Yes
Yes
No
Yes
Yes
No
Yes
No
No
No
Yes
No

the names

of 1its

Requires employees of collection agencies to be registered and pay a fee,
Collectors are issued a certificate verifying employment by the empilaoyer
which is filed with the State.
Collectors are issued a "solicitor's card" which is filed with the State.
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According to the Superintendent of Banks, collectors should be licensed in
order to better regulate the collection industry. The Superintendent stated
that one additional Full-Time Equivalent (FTE) would be needed to issue

licenses to the approximately 500 collectors in Arizeona.

CONCLUSION
The licensing of collectors will provide the Superintendent of Banks with

needed additional authority over collectors.

RECOMMENDATION
ARS 32-1001 threough 32-1057 should be amended to provide the Superintendent of

Banks with the authority to license collectors. Such licenses should be

subject to revocation or suspension for unethical or criminal acts.
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FINDING

FINANCIAL INFORMATION SUBMITTED BY COLLECTION AGENCIES
IS NOT A VALID INDTLCATION OF FINANCTAL RESPONSIBILITY

ARS 32~1021 and 32-1025 state that a collection agency desiring to obtain or
annually renew a colleetion agency license shall file a financial statement
with the State Banking Department, upon forms as prescribed by the Superin-
tendent of Banks. Such financial statements shall show the applicant's assels
and liabilities and truly reflect the applicant's net worth, The purpese of
these financial statements is to provide the State Banking Department with a
means to determine the financial responsibility of the applicant agency. OQur
review of the requisite financial statements currently being used by the State
Banking Department and their associated filing instructions revealed that they
are vague and subject to such diverse interpretations as to render them useless

for evaluation purposes. ¥

A review of the financial statement filed by collection agencies with the State
Banking Department revealed that many questionable items are included on these
financial statements., For example:

- & collection agency listed a total net worth of $352,300, of which
$350,000 was attributable to "accounts receivable from ¢lients."

- A collection agency, which did not use the preseribed form for
financial statements, listed under liabilities "Payoffs" of $1,250.

- A edbllection agency did not file the prescribed financial statement
form. Instead, the agency filed a letter from the managing director
of the applicant agency which certified that the agency had a cash
deposit available at all times "in excess of two times $2,000." The
loecation of the deposit was not disclosed nor was any othner financial
information provided.

- A collection agency listed its net worth to be $75,522 of which
$87,210 was attributable to "Goodwill (amortized)".

e Several collection agencies included the personal assets of the
agency proprietors on their financial statements. One such
financial statement listed a net worth of $21,386 of which $9,786 was
attributable to the applicant's "Husband's Satary."

- A collection agency showed a net worth of $5,500 of which $2,500 was
attributable to cash and the remainder te perscnal assets. The
applicant c¢ollection agency subsequently went bankrupt owing its
clients an estimated $30,000.

* The State Banking Department adopted a new financial statement form on
December 6, 1978, for use by collection agericies. This form is an
improvement over the financial statement form previously used by the
Secretary of State. However, the associated filing instructions are still
vague and subject to diverse interpretation.
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It should be roted that the above examples are typical of the finaneial
statements filed with the State Banking Department. It should also be notad
that the State Banking Department has never denied a license because the
applicant failed to show financial responsibility on its applicaticn for

licensure.

According to the Superintendent of Banks, the financial criteria as currently
prescribed in ARS 32-1021 and 32-1022 is too vague to allow the Department to
deny a license because of an applicant's failure to demonstrate financizl
responsibility on its application. The Superintendent further stated that the
financial statement form should be improved to provide 4 more valid indicator

of an applicant's financial responsibility.

The Office of the Auditor General contacted the other states that regulate the
cellection industry to determine the mebhods used by these states to evaluate
the finaneial responsibility of applicant agencies. The Nebraska Collection
Agency Board has developed an outstanding financial statement form.* The
assoclated instructions for this form are clear and specific. As a result, the
filed financial statements are comparable and provide a bekter means of

evaluating the finanecial responsibility of an applicant agency.

CONCLUSZION

The financial statements currently being filed by applicant collection
agencies with the State Banking Department and their associated instructions
are vague and subject to such diverse interpretations as to render them useless
for evaluating the financial responsibility of the applicant agency. The use
cf & financial statement such as used by the State of Nebraska would enhance
the State Banking Department!s ability te evaluate the financial presponsi-

bility of applicant collection agencies.

RECOMMENDATTON

The State Banking Department should adept a financial statement form with
instructions similar to the Nebraska Collection Agency Board finaricidl state-

ment formn,.

* A sample of the Nebraska Collection Agency Board financial statement form,
including filing instructions, is included in this report as Appendix V.
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CHANGES NEEDED TO ENHANCE THE SUPERINTENDENT OF
BANKS' ABILITY TQ REGULATE THE COLLECTION INDUSTRY

Qur review of the State Banking Department has shown that there are several

regulatory areas that are inadequate and require statutory or procedural
changes, These areas are:
1) State Collection Laws are substandard when compared to the Federal
Consumer Credit Protection Act (Public Law 95-109});

2) The Statutes do not provide for any late fee for renewdls which are
received after January 1 of each year;

3) The Banking Department is not complying with ARS 32-1052; and,

) The generzl publie is riot sufficlently informed of the State Bankw
ing Department and its role as the complaint review hody for the
collection industry.

Because of these iradequacies, the Superintendent of Banks' regulatory control

over the collection industry needs to be enhanced.

Arizona's Collecticn Agenecy Code is Substandard
When Compared to the Federal Consumer Credit
Protection Act {(Public Law 95-109)

The Federal Consumer Credit Protection Act (Publio Law 95-109) was passad by

the Congress in 1977. The purpose of this act was to facilitate nation-wide
regulation of collection agencies by establishing six basic provisions for fair
debt collection practice. These six provisions are:

1) The collector may not use false or misleading representation in

connection with collection of a debt (Section 807);

2) The collecteor may not use unfair or unconscionable means to collect
any debt {(Section 808);

3) The colledtor may not use abugive language or harass the consumer
(Smetion 806);

43 The coliector must provide the consumer with a written notice
containing the amount of the debt and the name of the creditor to
whom the debt is owed (Seection 809);

5) The collector may only contaet the consumer during "Reasonable
hours," defined as 8 A. M. to 9 P. M. (Section 805); and,

6) The collector may contact third parties to obtain specific informa-
tion about the consumer (i.e., telephone number or current address)
but may not inform the third party of any debt or obligation of the
consumer {Section 804).
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Of the six provisions enumerated above, only two, provisions 1 and 2, are
codified in the Arizona Revised Statutes (ARS 22-1051.8 and 32-1051.4,
respectively). The other points are addressed in the Administrative Rules and
Regulations only, R4-4-1501 through R4-4-1530, which were adopted by the State
Banking Department on December 6, 1978. At the present time, there are 31
states which have some form of regulation over the collection industry. A
survey of tLhese states, conducted by the office of the Auditor General revealed
that 16 states have incorporated all six points of the Federal Consumer Credit

Protection Act. These states are:

1) Alaska 9} Maryland
2) Califernia 10) Michigan
3} Colerado 11) Minnesota
4) Connecticut 12) HNebraska
5) Hawaii 13) Oregon

6) Tllinois 14) Virginia
7} Indiana 15) Washington
8) Maine 16) Wisconsin

The Superintendent of Banks has stated that he would like to see Provisions 3
through 6 added to ARS 32-1001 through 32-1051-4, In the opinion of the
Superintendent of Banks, this would provide a clear statement of legislative
intent and enhance the State Banking Department's ability to regulate collec-

tion activities in Arizona.

The State Banking Department Does Not Have the
Statutory Authority to Fine Licensees Who Do
Not Renew Their Licenses on Time.

Arizona Revised Statutes 32-1025 states that:

"A person desiring te secure renewal of a collection
agency license shall file a finanecial statement and make a
renewal application to the Department not later than
January 1 of each year" (emphasis added).

The current Banking Department practice is to accept license renewal applica-
tiors up to February 1 which is the expiration for collection agency licenses.
The Chief Executor of the Banking Department stated that the Department follows
this practice because: (1) there is no provision in the Arizona statutes for
charging late filers a penalty; and, (2} the Department can process the

renewal applications before the February 1 expiration date.
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In a March 21, 1979, opinion*, the Legislative Council stated that according to
Arizona Statutes, the Banking Department's only recourse against applieants
who file after January 1, but prior to February 1, is to lssue a warding to the

collection ageney.

Currently, the Department has the statutory authority to assess a penalty of $5
per day against credit unions, small loan companies and escrow agents for not
filing required license renewals or reports on time. The extension of such
fining authority to include colleetion agencies would encourage applicants to
file their renewal applications on time, in accordance with ARS 32-1025.

The Banking Department Is Not Complying
With ARS 32-1052

Arizona Reviszed Statutes 32-105%2A states that:

A. The superinterndernt, at any time he determines but not more freguently
than onde each year, shzll appoint a certified public accountant or
licensed public accountant to determine the current financial
condition of each collection agency licensed under this chapter, and
make a spot check of such agency to determine whether the agency is
guilty of violating paragraphs 1, 2, 3 or 4 of subsection D of
Secticn 32-1055, %

Section D of ARS 32-1052 states that the Superintendent shall pay the accoun-

tant for such services.

%  See Appendix IV for a full text of this opinion.
% ARS 85 32-105% D states

D. It is unlawful for a person conducting a collection agency in this
state to:
1. Fail to render an account of and pay to the client, for whom

collection has been made, the proceeds collected, less
collection charges as agreed to by applicant and client, within
thirty days from the last day of the month in which it is
collected, except when the amount due The elient is less than
five dellars, in whic¢h event payment may be deferred for an
additional thirty days.

2. Fail to deposit with a logal depository all monies collected by
him and due and owing clients, and to keep such monies deposited
until remitted fo such clients.

3. Fail to maintain an office or place of business in this state
for collection of claims.

. Fail to keep a reccrd of monies collected and the remittance of
such monies.
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The Superintendent of Banks has not appeinted Certified Public Accountants or
Licensed Public Accountants to examine the financial records of licensed
colleption agencies, even though the Superintendent has, on occasion, deter-
mined that such an examination is needed. According tc the Superintendent, the

Department does not have the funds necessary to pay for such ssrvices.

The State Banking Department currently employs bank examiners. The Superin-
tendent, i's of the opinlon that these bank examiners are gapable of performing
the type of examination stipulated in ARS 32-1052 and 32-1055 without causing

the Department bto incur additional expenseés,

If this review exposes any potential violations of ARS 32-1055.D, the Superin-
tendent should appoint a certified public acecountant or licensed public
accountant to make a detailed examination of the licensee's financial récords.
AR3 32-1052.D should be amended %o require licensee's to pay for such detailed

examinations, ¥

The General Public Does Not Appear to be Sufficiently Informed
of the State Banking Department's Role in the Regulation
of Collection Agencies

The general public does not appear to be sufficiently informed that the
Superintendent of Banks is responsible for regulating the collection industry
in Arizona. As a result, a significant portion of complaints against collec-—

tion agencies are not filed with the Superintendent of Banks.

The Superintendent of Banks assumed responsibility for regulating the ccllec-
tion industry on September 6, 1978, éetween September 6, 1978, and March 31,
1979, the Superintendent of Banks received 100 complaints against collection
agencies. However, during that same period the Better Business Burezu (BBB)
and the Federal Trade Commission (FTC) received 64 complaints against collec-
tion agéncies, nene of which were forwarded bto the Superintendent of Banks.
Therefore, during the period under review, the Superintendent of Banks did not
receive at least 40 percent of the complaints filed in Arizona against

coklection agencies,

¥ Prior to January 1, 1970, licensees were required to pay for detailed
finaneial examinations per ARS 32-1052.D.

31



The BBB, upon receiving a complaint apainst a collection agency, will contact
the collection agency to discuss the matter. It is the policy of the BBB to
attempt to resclve complaints against colleéction agencies on their own and not
to pass such complaints on tc governmental agencies. ThHe FTC does not
investigate eaech complaint it receives against collection agencles, Instead,
the FTC initiates an investigation only if 1) a number of related complaints
have been received agdinst collection agenties, and 2} these complaints
represent a clear violation of the Federal Fair Debt Collection Act. The FIC
has the authority to: resclve complaints informally, bring civil penalties, or
issue cease and desist orders. The FTC always advises the complainant of their

rights under the law and encourages the comglalnant to take further action.

In addition, the Aliliance for Information and Referral Service (AIRS) a
nonprofit community-based public service organization, alsco provides a
referral service for c¢ollection ageney complaints. An individual having a
problem with any type of consumer collection is referred to a veolunteer with
specific knowledge of Arizona ceollection laws. During the period November 22,
1978, to April 6, 1979, an AIRS volunteer received 51 complaints regarding
consumer o<collecticons 6f which 13 dealt with colleetion agencies. Three of
these complaints were determined to be violations of the Federal Fair Debt
Collection Act and were referred to the State Banking Department. The AIRS
volunteer stated that the majority of the individuals who called regarding
consumers complaints were unaware of the State Banking Department or its role in

the complaint review process,
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Sinece the Superintendent of Banks assumed responsibility from the Secretary of

State for regulating the collection industry, the number of complaints per

menth filed against colleetion agencies has increased as shown below:

TABLE ¥

Number of Complaints Against
Collection Agencies Sinee September 6, 1978

Number of
Complaints Received

Average complaints per month during
the Period February 1, 1976, tc

September 6, 1978 (1) 8
September '78 (2) 16
October '78 18
November '78 10
December '78 10
January '79% 14
February '79 15
March '79 17

(1)

(2)

This information was obtained through a review of the complaint
files maintained by the Secretary of State's Office. The
regulation of collection agencies was under the jurisdiction of
the Secretary of State from 1953 to September 6, 1978,
Complaint records are not available for the pericd prior to
January 1, 1976.

The period September 6, 1978, to September 30, 1978, iz con-
sidered to be a complete month for purposes of this table.

The Superintendent of Banks attributes the increase in complaints as shown

above tor 1) the publicity surrounding the change of regulatory authority from

the Secretary of State to the Superintendent of Banks; and, 2) Federal Trade

Commission public service announcements on television and radio regarding

debtor rights.

The Office of the Auditor General contacted several television

and radio stations and determined that these stations were willing to air

public service anncuncements for the Superintendent of Banks, providing:

(1)

(2)

The Superintendent prepare a statement explaining the purpose
of the message and assuring the station that the messags is from
a non-profit organization; and,

That the Superintendent prepare the announcement (that is, type
the script of the announcement).
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The Office of the Auditer General has discussed this point with the Superin-
tendent of Banks. He has stated that he agrees with our recommendation and

will implement it at the edrliest possible opportunity.

CONCLUSIONS

Qur review of the State Banking Department has shown that there are several
regulatory areas that are inadequate. The State Collection Laws are
substandard when comparad to the Tederal Consumer Credit Protection Act,
Presently, there exists no late Ffiling fee for renewals received after January
1 of each year, the 3tate Banking Department is not complying with ARS 32-1052,
and, the general public is not sufficiently informed of the State Banking
Department’s role in the regulation of colleection agencies. Statutory or

procedural changes are required to correct these deficiencies.

RECOMMENDATTIONS

1) ARS 32-1001 through 32-1057 should be amended to incorporate these
provisions of the Federal Consumer Credit Protection Act:

A) Collector may not wuse abusive langauge or harass donsumer
{Section 806);

BJ Collector must provide the consumer with a written notice
containing the amount of the debt and the name of the credifor
to whom the debt is owed (Section 809);

c) Collector may only contact the consumer during "reasonable
nours"” (8 A.M. to 9@ P.M.) (Section 805); and,

D) Collector may not inform any third parties of any debt or
obligation of the consumer {Section 804).

2) ARS 32-1025 should be amended to inelude a $5 per day penalty fee for
renewal applications received after January 1 of each year.

3)  ARS 32-1052.A should be amended to authorize the Superintendent of Banks
to utilize bank examiners for the routine review of licensee financial
records. If this review exposes any potentizl vieclatidns of ARS 32-
1055.D, the Superintendent should appoint a certified public acgountant
or licensed public accountant to make a detailed examination of the
licensee's financial records. ARS 32-1052.D should be amended to require
licénsees to pay for such examination.

4) The Superintendent of Banks should contact the Federal Trade Commission
and Better Business Bureau and establish liaison with these agencies.

5) The Superintendent of Banks should contact the Arizona media and arrange

for a series of publi¢ service announcements. These announcements should
explain the consumer's rights under the Federal and State Regulations.
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' RESPONSE TO' THE OFFICE OF THE AUDITOR GENERAL
" ON ITS PERFORMANCE AUDIT OF THE COLLECTION AGENCY
ADVTSORY COMMITTEE AND THE REGULATION OF THE =
'COLLECTION INDUSTRY IN ARTZONA.
" FROM: THE COLLECTION AGENCY ADVISORY COMMITTEE. -

DATED: . Tune gr' 197 9'.-' .
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fn 1949'3 gfoﬁp‘of persohs from the collection - -
industry approached the Legislature with propesals for‘i5

licensing and bonding the agencies then in existence.

This movement resulted in the first law'whichr ;

licensed and bonded collection agencies in Arizona. -

7 In the ensuing vears, various members of the
Collection Agency Advisory Committee continued, with -
concentrated efforts to increase the protection of the

General Publiec, by introducing more stringent laws.

‘ . Because of the sedulous action of the AdviSofy'
Cémmittee, a new law was put into effect in 1969, whichﬁ‘
substantially increased the $7.50 license renewal to $100;Ob;
plus a $50.00 initial investigatioun fee. R
" ""The CAAC has béen directly inétrﬁmental in iﬁitiatiﬁg
:prdposals for rules and regulations. The CAAC has been actively E
engaged in drafting more rigid laws for the collection industry, E

all of which were directed to the protection of the consumer.

The CAAC therefore believes it Has'provénritéeIEE

a necessity in the rule-making process.

7 " Further, the Superintendent of Banks has expressed
'hiS‘prefarence ro meet with a small group such as the CAAC;l

prior to holdiag any public hearing.



1.

terminated July 1, 1980.
“.The CAMC comeurs .

'tH-fihe_CAAC“qpqcursi_;t-

'"HffThg CAAC, concurs _;:Fx 5"-H

- should remain unchanged.

" The CAAC comcurs -

f_éThe Collection Agency Advisory Committee believes

“it should be allowed to remain active, and not be . . .

. The CAAG comgurs  :. 7. n ot n i o ienien o

. ?E?he CAAC Concurs., Further, the most recent preoposed
" rules and regulations by the Advisory Committee did
' *rip fact, include additions which should be in compliance

- with Public Law 95-109. -

. "~ The CAAC concurs, with the exception of the last sen-

-::: tence, ARS32-1052.D should be amended to require liC@ﬂSGQSH_EQ

"fgo pay for such examinations." Since 1970 when the

- 1icensing fee was increased to $100-5150, the intent
afﬁas for the Secretarylof State to have sufficient funds
:}Havailable for administering the eollection industry.
-:g?he CAAC feels that during this nine year period, the
' ;;fmonies which had been appropriated for that purpose

. may now be utilized. The CAAC believes that ARS32-1052.D -




‘' The Collection Agency Advisory Committee has -
pérfbrmed on a totally voluntary basis; and thus the
CAAC has borne no expense to the People of the State:of_‘ff'

Avizona.

B ' The’dombihed'yearé'bf active collection agency
) operation by the members of the CAAC has been of great éerf :
vice in the rule-making proecess. It should continue to - o
function as an invaluable source of expertise to the
Superintendent of Banks.
7 Arizona fanké with other progressive states whichr
“have found advisory committees beneficial. Our neighbor,
California is among those states which have elected to retéin

the services of the CAAC.

: The Advlsory Commlttee had w1thheld aﬁy recommended E
'changes to 32-1001-32-2105 in the past two legislative |
sessions, in order to facilitate the transfer of jurisdiétion -"
from the Secretary of State to the Superintendent of Banks._*r

The CAAC is prepared to lend its knowledge and .

'experlence to the Superintendent of Banks at any time.
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CUBUMMARY - i

The Arizona State Legislature has urged repre-

.. sentative groups to become actively involved in assisting

:!”commlttees hlghly beneficial and. essential.

The CAAC believes that it should

;so that legislators, the Superintendent of Banks, and the General - . -

;“fthem,in the process of law making and government., Arizona

o ranks with other progressive states which have founa adv1sory

© - Public may gain through its existence. - '

continte to function

:'irfRESPDWSE TO PARAGRAPH TERCE OF THE SUMMARY BY THE OFFICE OF . A

T&f;;AUDIlUR GENERAL:

- -“5-1'. =

‘That the "source of input" from the CAAC
Of Bat}ksf = Lo

: That the CAAC has in fact contributed a wealth

tﬂ_;Qf active effort in the rule making process.

uﬂThat the Collection Agency Advisory Committee

"t constitutes a gainfol, productive and practical

'"; 1$ of inestimable value to the Superintendent . *-. - - .

i “asset in the rule making process, to the Super-

L People of the Great. State of Arizona. L i

‘intendent of Banks - and ultimately to tne_;uif"




, On Fridav, Juﬁé iét,51979,'betwéén thé.ﬁoﬁfs",
of lOﬁOl A.M. and 1:07 P.M., four of the five members‘ofl'
the Collection Agency Advisory Committea held a special .
meeting for the purpose of drafting and presenting a-
response to the performance audit by the Dffice of thei

Auditor Ceneral.

Those members who were present were: .
/ '

¢ T .
| L AP G Ny
e O VA N g

- Judlth A Gaddy
N . 7

.f' !

J‘/
- ; ) " - S
N T / );7/1¥4;wy1aqﬁ/r
7 ) )

\W 1 ”Blll” Wa(f\
\\f\

Stebhen L. Sandler
.’ T e L\ /
A( Lén/’ﬁ\ /Fci '{'_,,._\_ ;
Robert L. Taylor '

A letter from the fifth member, James Serpe, was unable to
personally attend the meeting, and has indicated his concur- -
rence with the findings of the other four members of the
Collection Agency Advisory Committee. Mr. Serpe's letter

is included with this Tespouse. L
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‘ OFFICE OF THE AUDITOR GENERAL - -

SAC
. af
TUCSON

>

“SURETY ACCEPTANCE CORP. -
.~ OF TUCSON, INC.

_ B *Licensed & Bonded Collection Agency _
:>316E Pma « Box 12949 « Tucson. AZ bS;o‘. L
: ' Phone;93:18l

- Jq_ne 4, 1979 s

ST, JAMES E. SERPE, a member of the Advisory Board on Collec-

© tions, was unanle to attend the meeting in Phoenix on June 1,

.._19 79,

:_This is to advise you that I was contacted by Stephen Sandler,
- - -a member of the committee, who attended the meeting. Mr. Sandler o
... read all the recommendations discussed at the June 1, 1979 meet-. . " -

‘ing over the telephone to me.

“-I concur with all recommendations discussed at this meetlng and
~ with the information supplied me from the Auditor General's of+1ce,

1 I have received the literature regarding the Arizona Revised
Statutes, Sections 43-2351 through 43~2374 on May 23, 1879.

'51Please accept my apology for not belng able to attend thenwﬂff't
"anove meetlng. LT T TR R e S '

L B/ e

Ty James E. Serpe -~

VAl

-

P

/Memner Adv1sory Boavd on. Collectlon Agenc1es_




STATE BANI\I\I(J DFPARrMENT
ROOM 101 COMMERCE BUILDING
1601 WEST JEFFERSON
PHOENIX, ARIZONA B5007
CWALTER ©, MABSEN . L i u S T Teueedone
SUPERINTENDENT OF DANKS Soee T - e 7 oL ST 7 p R {6052} 255- i

‘June 6, 1979 .

Mr. Douglas R. Norton
Auditor General

State of Arizona = - ,
Phoenix, Arizona 85007

Dear Mr. Norton: ..

In accordance with vour letter of May 23, 1979 relating to the -
performance of the Cellection Agency Advisory Committee and the
Regulation of the Collecticon Industry in Arizona, I have now .
completed a review of the draft copy of the audit. As a means
of answering the audit report I will address each ceonclusion and
recommendation separately in this letter.

Conclusion 1 indicates that a Collection Agency Advisory Committee
is duplicative and of no useful purpose to the State Banking De- -
partment, with the recommendaticn being to allow the Committee to

terminate as of July 1, 19280. I am in agreement with this con- .
clusion and recommendatiorn. ' E

Conclusion 2 indicates that regulatory powers, with respect to tbe
collection industry, are substandard and the recommendation is

made that A.R.S. 32~1001 threugh 32-1057 be amended to give the -
Banking Department appropriate regulatory authority over the collec-
tion industry. I am in agreement with both conclusion and recom- -
mendation and would point out that appropriate legislation has been:
introduced in the last two sessions of the legislature and will be
introduced again next year.

Conclusion 3 relates to the licensing of individual collectors with-
in the collection industry. I am again in agreement with the recom-
mendation to provide this authority, however, would point out that
additional staffing will be needed to carry out this function. _ :
Whether or not one additional FTE would be adequate will depend uponf
the type of licensing undertaken.

Conclusion 4 relates to the financial statements currently being .
used by the State Banking Department in relation to application for -
collecticn agency license. The recommendation is that the Banklng
Department adopt a form with more clear instructions.
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e Douglas R, Norton
. ~Auditor General . @ -::
June 6, 1979 .o

. Page 2 -~

- I would agree with this recommendation that the instructions for
. - use with the financial statement should be made clearer so as
.. 7 to enable the department to more properly evaluate the financial
. “..condition of the applicant agency. I believe the present form
o s adeguate and that only the instructions need to be changed.

. Conclusion 5 is that there are several regulatory areas that are
“.. inadequate. The basis for the conclusion seems to be a compar-
. .ison with the Federal Consumer Credit Protection Act., I agree
" there exists no late filing fee for renewals, however, this is
‘a matter of statute and any changes would have to be made by
: the legislature. The conclusion also indicates the Banking
S Department 1s not complying with A.R.S. 32-1052. This statute
.. .states in part "The superintendent, at any time he determines
o 4. ‘but not more freguently than once each vear, shall appoint a
i certified public accountant or licensed public accountant to
~determine the current financial condition of each collection
. agency....”. The language of 32-1052 appecars to be permissive
: ~in that the Superintendent is directed by the words “at any
. % time he determines” which indicates to me that the language
“u o permits any examination as directed by the Superintendent, how-
. ever, there is no minimum in the statute only a maximum of one
. examination per year. I therefore cannot agree with the con- :
. .clusion to the extent the State Banking Department is not com- . ~: '
3a_ply1ng with this statute.

- 2 1 am in agreement with the statement that the general public
‘is not sufficiently informed with the regulatiocon of Collection E
- ‘Agencies. I would point out, however, that the Banking Depart- - - -
. % ment how has a worklng arrangement with the Better Business - :°
. ‘Burecau.
}aRecommendation 1 relates to the inclusion of a number of the
. provisions of the Federal Consumer Credit Protection Act within
. 'Arizona law. I would agree with the recommendation but would
Pt point out that the majority of these recommendations are covered
" © by either existing or proposed rules and regulations. I am in L
‘agreement with the remainder. of the recommendatlons in_this sub- .. .-
:sectlon. .

.;*If you have any questlons or requlxe addltlonal 1nformatlon" A
» please contact me, 3 : . : : st

-l..-Very trulv yours ,
“f“walter C. Wadsan /6
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STANTE OF ARTIOHA

SURVEY 2F COMTLAINTS AGATNST COLLECTION ADLRNCIES

““e I‘“t, ro of t“ chwaLairﬂz vou filed

than one resgonse,

Whao
Notes

(trcleded being contacted

iend or re%gp;ye.)

Wore fok
14 ]
o Mol
TP ovas, what was the gputceore of yvouxr complaini?
—~0= Collectlon agoney's licenss was revelad
—~Q - Collegtidn agency's 11
1 agerncy was reprimanded
12 AGency was en ol slaint
ot no actlon
-0= Noo result
] Jtrneaer
werz vuu satizfiled with the resaits?
5 Yag
12 o

) 3 No response ‘
foeT ¥oUr comnlaint was handled 1n a reascenable amount

:[_. Yag
4 Nea

4
2 No response
IF you havETERY Tfurther comments please include thom.
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See,
32-1001.
321002,

321603

pond

[

32-1023,
321024,
32-1023.
32-1028.
$32.1027.

33-1028.

52.1051.
32-1032.
32-1053,
42-1034,

121053,
32-1036.
32.1057.

Appendix

TITLE 32
PROFESSIONS AND OCCUPATIONS
CHAPTER 9
COLLECTION AGENCIES
ARTICLE 1. ADMINISTRATION

Definitions.
Powers of superintendent of banks; advisory conunitiee.

Records,

ARTICLE 2. LICENSING

Orizinal application for license; finaneial statsment; bond;
= A I 3
exeeption.

Contents of financial statement: bond previsions.
Quulifications of applicants.

Licensing out-af-state-collection agents.

Annuel renewal of license.

[ssuunce of licenses.

Issunnce of provisional ficense for limited purposes.

Fees.

ARTICLE 3. REGULATION
TDuties of licensees,
Fxamination of licensee records.
Rivocation or suspension of license,

Judicial review of revocation or suspension of or refusal
ta issuc ligense.

Unlawful acts.
Penalties.

Prosecution of violations; individual tiability.
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32-1001. DEFINITIONS.
In this chapter, unless the context othenwise requires:

L “Claim™ means an obligation for the payment of money or
its equivalent und a sum or sums owed, due or asserted to be owed
or due to wiother, for which a person is emploved to demand pay-
ment and eolect or erforce such payment, and includes oblizations
for the pavment of money, in the form of conditiveal sales agree-
ments, notwithstanding the persenal preperty sold thereunder. for
which payment is cluimed or may be or is repossessed in lieu of
payuent.

2. “Coliection ageney” neans and includes:
{2} Al persons eneaged directly or indirectly inn soliciting claims

far colicetion or in collection of eluims owed, due or asserted to be
awed or due another,

(i Any person who, in the process of collecting debts occurring
in the speration of his own business, uses any name other thao his
oum which wonld indieate that a third person is collecting or at-
tempring to collect such debts.

3. “Collection sgency” dees not include the following when en-
vaged in the regular course of their respective businesses:

() Attmeys at law.

(b)) Persons recularly emploved on a regular wage or salary in
the capacity of credit men or a similar capacity, except as ai inde-
pendent éontractor.

(¢} Barks including trust departments thereof, Hduciaries and
financing and lending institntions

(dy  Common carriers.

(¢} Title insurers and ibstract companies while deing an escrow
Lusiness,

{f) Licensed real estate brokors,
{2) Emplovees of licensees under this chapter.

(hy  Substation pavment offices employed by or serving as incle-
pendent contractors for public utilities.

4. “Department” means the state banking department.

3. “Person” means an individuad, firm, partnership, association
or cuporation.

B, “Superintendent” means the superintendent of banks.
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32-1002.  POWERS OF SUPERINTENDENT OF BANKS;
ADVISORY COMMITTER

A, The superintendent shall enforce the provisions of this chap-
ter and preseribe and enforce rufes and regulations, pot in conflict
with the laws of this stute, necessary to enferce this chapter.

B. The superintendent shall;

1, Appoint an advisory committee of Hyve members to wdvise him
in the preparation or revision of rules and regulations which may be
adonted under provisions of this chapter. The membership of the
committee shall consist of licensees in eood standing under this
chapter. Members shull serve for a term of Hive vears. Of the mem-
bers first appointed, one shall senve for o term ending Februany 1
1971 and ene each fora term ending one. two, three and lour years
thereafter. No member shall e reappointed for a condecutive term,

2. Appoint and fix the compensation of investivitive, clerical,
expert, technical, professional and other emplovecs required to ad-
minister the provisions of thiy chapter,

3. Imvestimite compluints and oxamine the books, accounts,
claims and files of licensevs to enforee the provisions of this chapter
aned the rales and regulations adopted pursuant te. thiy chapter.

4. Take artons necessary to rectify violaions of this chapier
and to suspend or revoke licenses as provided in this chapter.

32-1003. RECORDS

The superintendent shall keep in his office a record of all appli-
cations for Heenses and all bonds required to be tied, including a
staternent s to whether a license, rencwal Heense or provisional
license has been issued under cach application and bond. and, if re-
voked or suspended, the date of filing the order of revoeation or
suspension. The superinterdent shall maintain w list of »fl indiv-
iduals, Firms, partierships, associations or corporitions who have
bad a license revoked or suspended, and o written record of com-
plaints tiled against licemsees. Each leense issuced shall be indicated

<l
It

by ity serial nimber and by the name and address of the ficensee.
The records, except the financial statemeats of Heensees, shall be

apen to inspection as pubiic records,

321021, ORIGINAL APPLICATION FOR LICENSE;
FINANCIAL STATEMENT,; BOND EXCEPTION

Ao A porson desiring to conduet a collection ngeney shall nicke
an orivinal spplication to the department upon forms preseribed by
the superintendent setting forth venfied information to assist the
superintendent in determining the applicants ability to meet the
reqguiremnents of this chapter.

B, An application for an orizinal or a renewal license shail be
accompanied by:
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I, A fHuancial statement in the form provided in section 32-1022,
showing the applicant’s assets and Habilitdes and truly reflecting his
nct warth in cash or its uml\ alent, available for the use of apph-

nt's business for each office he proposes to operate in this state.

2. A bond in the forme provided in section 32-1022, in the amount
of three thousand dollars for each office he proposes to operate in
this state.

C. The superintendent mayv regquire from all applicants ;.\lc'h
. . & 1
tional information he deems nocessarv in determining whether the
applicant i entitled fo the license sought.

33-1022, CONTENTS OF FINANCIAL STATEMENT;
BOND PROVISIONS

A, The tinancial statement required by section 32-1021 shall be
sworm to by applicant, if he s an individual, or a partwer, dircctor,
manager or treasurer in ity behadf i applicant is o & irtnm\hxp, Cor-
poration or incorporated association. The information in the Hinan-
cial statement shall be contidential and not a public record,

B. The bond shall mn fo the peopiv of the state and shall be
exccuted and acknowledsed by the applicant as ')rinc“'pqi and by
corporation, Heensed B this state o transaet fidelite and suroty
fnsurance business, as surety. The bond shall be continuous in form
ancd shall remain in full foree and effect and rum concurrently with
the license period and any renewal thereof, The hond shall be cou-
ditfoned that the applizent, within thirty davs from the Lt duy of
the month in which a collection is made, shall make an account ot
and pius o thc cHent the proceeds miiected for him by the applicant,
less charges for eallection in Llccorch:wc with the ngreement betwoeen
e apphicant ad client, but when the amount due the ¢livnt is foss
than mu dolliars, pavment niay be deferred for an additional thivty
cdays,

C. Anv surety company intending te withdraw as surety of any
Heensee shall give sixiv (*\1\5 notice of such intention to the su pur-
intendent, which natice shall be hy registered mail and shall '1330
givie sixty duvs” nolice by registore d maif to the licensee addressed
to his Tust known address. When a surety shall for any cause
cancel the Lond of any Yecnsee, the superintendent shall fmmedi-
ately notifyr such Ticc:-n.ss:e by egistcr(ﬂ( muii addressd ta his last
knawn address as shown by the files of the department. The license
of wny Licensee shull be void unless. prior to the tormifnation, o noew
bond has been filed with the de nurhment. A licensee changing his
surefy shall Tile wonew bond with the department with w surety oo
the new bopd inceting the qualifications of this scction.

32-1025. QUALIFICATIONS OF APPLICANTS

A, An applicant for a license sued under this chapter shaik:
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Be a citizen of the United States, of good moral character.

1.

9. Have been a resident of this stute for one year next preced-
ine the date of Hling his application.
3.

Not have beén convicted of a .crime involving moral turpitude.

£ Not have defaulted on payment of money collected or received
for another.

5. Not have been a former licensee under the(})rovisions of this
chapter whose license was suspended or revoked and not subse-
quently reinstated.

B. If the applicant for 1 license is a firm, partnership, association
or corparation, the qualifications required by subsection A of this
section shall be required of the individual in active management of
such firm, Jpartnersiip, association or corparation.

S €. When a licensed ageney ctases to be under the active man-

arement of a qualified person, as shall be defined in the rules and
regulations, netiee of such fact shall be given to the superintendent
within ten davs. The licensce shall have ninety days next succeed-
ina the terminution of the services of the acting manager within
which to replace such qualificd person and notify the superintendent
of the gualified replucement. [t the ageney is wot placed under the
active manugement of a new qualified person and notice thereof
aiven to the superintendent within such ninety-day period, the
license of the agency thereupoun shall expire unless o provisional
Jicense has been granted under the provisions of section 321027,

321024, LICENSING OUT-OF-STATE COLLECTION
: AGENTS

The superintendent shall issue o license to operate a collection
ageney to o person who holds and presents with his applicatidn a
valid and subsisting license to operate a collecticn ageney issued by
another state or an agency thereof, if:

1. Requirements for svouring the license were, a the time of
issuance. substantiaily the same or equal to requirements imposed
by this chapter.

2 The state concerned extends reciprocity under similar cir

cumstances to licensed collection agents of this state,

3. The application is accompanied by the fees and financial and
bonding requircients as set forth in this chapter,
g req

4 The applicant agrees to maiutain an office this state for
collection of claims.
32.1025. ANNUAL RENLEWAL OF LICENSE

A, A person desiring to seeure renewal of a collection agency
: £ £ AN = {
license shall file a financial statement and make a renewal appli-
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cation to the departwsent not later than Junuary 1 of each vear upon
forms prescribed by the superintendent setting forth veritied infor-
mation to assist the superintendent in deterniining whether or not
the applicant is in default of or in viclation of the terms of this
chapter and whether the applicant is still meeting the requirements
of i&ns chapter. If the renewal applicant is unable to make a fnan-
cial staterment at the time of filing the application the applicant niay
nnike o written request for an extension of time to file such finan-
¢ial report, and if extension is granted the applicant shall fle a
financial statement within thirty davs after the issuance of w re-
newal license.

B. A rencwal license shall e issued February 1 cach vear upon
application as provided in subsection A of this section.

52,1026, ISSUANCE OF LICENSES

A, Within sne hundred twenty ditvs after receipt of an orfginal
application, and svithin thirty days after receipt of a renewal appli-
cation. accompanied by the fees, financial statement and bond,
required by this chapter, the superintendent shall investigate the
qualifications of the applicant and, if he meets the qualifications
of this chapter, shall approve the application. If the application is
anproved, the license shall be promptly issued to the applicant.
If it is disapproved, the fees submitted shall be retained by the
superintendent.

32.1027. ISSUANCE OF PROVISIONAL LICENSE FOR
LIMITED PURPOSES

In the event of the death of an individual licensee, disselution of
a licensee partnership by death or operation of faw, or termination
of employvment of the active manager if the licensee is a firm, part-
nership, association or corporation, if it is shown that the fnancial
and bending requirernents of this chupter bave been met, the super-
intendent shall issue without fee a provisional license to the perscnal
representative of the deccased or his appeintee, to the surviving
partnets, or to the firm, assocfation or corporation, as the case may
e, which shall be valid for the following purposes only and expire
at the following times:

1. A provisional license issued to a personal representative or
his appointee shall expire one year from the date of issunnce and
shall not be subject to renewal. Authority of the provisional licensee
shail not be limited to those activities deemed necessary to wind up
the business of the former Heensee,

2. Other provisional licenses shall expire three months from
the date of fssnance unless the provisional licensce within such
period can qualify for a full Heense.
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32-1028, FEES

Fyery original application filed on or before June 30 of each year
shull be accompanicd by a nonrefundable investigation fee of fifty
dollars and a yearly license fee of one hundred dollars. Every origi-
nal applieation filed after June 30 cach vear shall be accompanied
by a nonrefundable investization fee of fifty dollars and a license
foe of one hundred dellars. Every renewanl application shall be
accompanied by a fee of one hundred dollars.

42-1051. DUTIES OF LICENSEES

An individual, firm, partnership, association or corporation to
whom a license is to be issued under this chapter shall:

1. Mect the financial responsibility and bonding requiremerits
of this chapter.

2. Agree to maintain an office in this state for collection of
claims.

3. Not have been a former licensee under the provisions of this
chapter whose license was suspended or revoked and not subse-
quently reinstated.

4. Deal openly, fairly and honestly in the conduct of the collecs
tion agency business.

5. Not attempt to collect any collection fee, attornev’s fee, court
cost or expenses unless such fres, charges or expenses are justly
due from and legally charzeable against the debtor, or have been

judicially determined, nor <hall any licensee engage in any unfuir

or misleading practices or resort fo any oppressive, vindictive ot
illegal means or methods of collection,

8. Net give or send to any debtor, or cause to be aiven or sent
to any debtor, any notice, letter, message or form which:

{(a)  Simulates any legal process.

(by TIs ambizuous as to or misrepresents the character, externit or
amount of the eblization of the debtor.

{c) Represents or infers that the existing obligation of the debtor
may be increased by the addition of attorpeys fees, investigation
fees, service fees, or any other fees or charges when in fact such
foes or charges may not legally be added to the existing obligation
of such delstor.

(d) Threatens to scll the obligation of the debtor to any person,
firm or group.

(e) Uses or sets forth the name of or purports to be from any
attorney at law or legul firm,

7. Not use any letterhead, or literature bearing any heading,
slogan or statement representing or jnferring that the licensee prac-

I1-7



-

tices Taw, renders legal services or advice, or maintains a legal
dopartment.

8. Not by the use of any letterhead, advertisement, agreement,
form, circular or other printed matter, or otherwvise, convey the im-
pression that it is vouched for or is an instrumentality of the state,
or i political subdivision of the state, or of the department.

32.1052. EXAMINATION OF LICENSEE RECORDS

A, The superintendent, at any time he determines but not more
frequently than once each vear, shall appoint a certified public ac-
countant or licensed public accountant to determine the current
fipuicial condition 6f each collection agenev licensed under this
chapter. and make a spot check of such ageney to determine whether
the agency is guilty of violating paragraphs 1, 2, 3 or 4 of subsection
D of section 32-1635.

B, The sccountant so appointed shall bave free access to all
books, records and files of the licensee, The superintendent shall
recuire each licensee to keep ity bouk, records and Ales in such con-
dition that the spot check may be readily and easily made.

¢ The licensee may appoint a certified public accountant or a
licensed public accountant to audit the books of the licensee at
least once in each vear. The superintendent may prescribe certain
minimuin renairements of such audit and shall require the filing
of 1 copv of the report covering such audit in his office. Such audit
may at the option of the superintendent be accepted as a substitute
for or in lien of an audit by the superintendent.

D). An accountant appointed under the provisions of subsection
A of this section shall be paid such fees as shall be fixed by the
superintzndent at prevailing rates for such services and shall be
said by the licensee to the accountant for all services performed
prior to Japuary 1, 1970 and therenfter shall be paid by the superin-
tendent.

32.1053. REVOCATION OR SUSPENSION OF LICENSE

A. Upon the filing of o verified written eomplaint with the de-
partment by an interested person charging a licensee under this
chapter with having violated any of the terms af this chapter, the
superintendent shall immediately have the alleged violation inves-
tigated.

B. H the superintendent finds that such violatiens or misconduct
Ao not warrant the suspension or revocaton of the Heense, he may
order that snch licensee be wamed concemning such vielations or
wrisconduet, und for a fixed period such licenseg’s operation shall be
subject to inspection as set forth in the order. Any repetition as
described in such order occurring within the time specified in such
order shall be sufficient cause to institute and impose disciplinary



action. Written notice of any such order of warning, includine the
ericd and terms of warninyg, shall be promptly given to the subjuet
icensee by prepaid registered mail with return receipt requested,
addressed to the last known business address of sucﬁ licensee as
disclosed by the records of the depirtment, and copies of all such
warning orders shall be placed in the records of the department.

C. If the investigation shows probable cause for revocation or
suspension of the license, the superintendent shall immediately issue
summons to the licensee, to be served in the same manner as'in a
civil actien, stating the alleged grounds for revocation or suspension
and fixing the time and pluce for a hearing, which shall be not more
than bwenty davs from the time of service of the summeons. The
superintendent may subpoena witnesses, books and records and
administer oaths. The licensee may appear in person, or by or with
counsel to defend himself against the charges.

D. If, upon hearing, the superintendent finds the charges true,
he shall revoke or suspend the license. Suspension of the licease
shall be for a definite time, but not longet than one year, A person
whaose license has been revoked ofter such hearing shall not be per-
mitted to again become a licensee under this chapter for bwo years.

E. The revocation of any license shail revoke any and all ather
licenses issued to the same persen, partnership, association or cor-
poration in all cases where such revoecation results from the com-
mission of fraud or misrepresentation or any offense involving morul
turpitude or any willful violation of the provisions of this chapter
or the rules and regulations adopted pursuant to this chapter, except
in thase instances where any revoeation results merely from failure
to do anv act within the time specified in this chapter or such mles
and regulations.

¥, Reapplication for -a license after revocation as praovided in
this section, shall be made in the same manner as for an original
appheation.

32.1034. JUDICIAL REVIEW OF REVOCATION OR SUSPEN-
SION OF OR REFUSAL TO ISSUE LICENSE

A decision of the superintendent revoking, suspending or refusing
to issue a license may he appealed to the superior court of the county
in which the licensce resides for trial de novo, and a judgment of
such court may be appeaied to the supreme court, is in other civil
actions, by either party to the nction,

32-1035. UNLAWFUL ACTS

A, Itis unlawful for a persen to conduct a collection agency in
this state without having first applied for and ebtained a leense
under this chapter.

I
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B, A collection ageney licensed under this chapter shall not
directly or indireetly aid, abet or receive compensation from an un-
licensed person, but nothing in this chapter shall prevent a licensed
agéney from aceepting, as forewardee, claims Tor collection from

a collection agency or attoermev whaose place of business is vutside
the state.

Co A Bieensee shall net advertise o claim for sale, or threaten
to s adsertise a claim. ds & means of endeavoring to enforce such
payment, nor shall he agree to do so for the purpose of soliciting
chiims. but this subsection shall not be deemed to affect a licensen
acting as assignee for the benetit of a creditor, or acting under court
arder.

L. Itds unlawhad for a person conducting a collection azency
in this state to:

1. Fal to render an account of and pav to the elient, for whom
eoilection has been made, the procecds collected, less enleetion
churges as areed to by applicant and client. within thirty davs from
the last day of the month in which it is collected, except when the
amount due the client is less than five dollars, in which event pay-
ment mav be deforred foran additional thirty davs,

2. Fail to deposit with u local depository all monies callected
bv bim and due and owing clients, and to keep such monies de-
postted uatil remitted to such clients.

3. Fail to maintain an office or place of business in this state
foreollection of claims.

4. Fail to keep a record of monies collected ind the remittance
of such monies.

3. Fail to notify the depurtment within ten days of any change
of name under which the person daes business as a colleetion agency
or address at which the business is conducted.

6. Aid or abet, directly or Indirectly, any persen. persons or
oreanizations in evading or vielating any of the provisions of this
chapter.

. The vinlation of any of the provisions of this chapter or the
rules und regulations adopted pursuant to this chupter shall consti-
tute yrounds for o waming, the suspension or the revocation of a
iicense after a heardng as provided in this chapter. Upon the sus-
pension or revocition of a flieense, the department shall immediately
give notice by registered mail.of such acHon,

32-1038. PENALTIES

Ao A person operating a cellection ageney without a lieense shali

be quilty of a misdemeanor and shall be punished as follows:

Lo It the violation is by an individwil, by a fine of not fo exceed



five hundred dollars, by imprisonmet for not to exceed one year,
or both,

2. If the violation 15 by o corporation, by a fine of not to exeded
one thousand dollars.

B. A licensee vicluting the provisions of section 32-1033 or the
ruies and regulations adepted pursuant to this chapter shall be sub-
jeet ta reveention of license and shall be cuilty Ct a niisdemeanor

punishable as provided in subsection A of this section,

32-1057. PROSECUTION OF VIOLATIONS; INDIVIDUAT,
LIABILITY

A, The prosecuting officer of a county or city

a
his "\ rigs

ikl proseoute

all violations of this chapter ocourring within | "thr)n
B. An ofuu ror agent of a corporation or assackation participat-
ing in a viglation of this chapter by such corpora won or dwl)C winn

shall be subject to the penalties prescribed hy seetion 32-1056 for
an individual



APPENDIX IIX

SUPERINTENDENT GF BANKS

Pursuant to A.R.S. §§ 6-123 and 32-1002, the Superintendent
of Banks adopts the following rules and regulations:

Part 1. Article 15, Chapter 4, Title 4, A.C.R.R., adopted
as an emergency measure on September &, 1978, is repealed.
Part 2. Chapter 4, Title 4, A.C.R.R., is amended by adding
a new article 15 to read as follows:
ARTICLE 15. COLLECTION AGENCIES

R4-4-1501. Defini*icns.

In this article, unless the context otherwise requires:

1. "Client" means any person who has contracted with a
collection agency with regard to the collaction by the collec-
tion agency of any debt for such person.

2. "Collection agency" means all persons required to ob-
tain a collection agency license under Chapter 9, Title 32,
Arizona Revised Statutes,

3. "Credit bureau"™ and "credit reporting agency" means any
Derson engaged exclusively in gathering, recording, and dis-
seminating favorable, as well as unfavorable, information rela-
tive to the credit-worthiness, financial responsibility, paying
nabits and character of persons being considered For credit
extension, so that a prospective creditor may be able to make a

scund decizion in the 2xtension of credirt.
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4., "Creditor" means any person who offers or extends cred-

it creating a debt, or to whom a debt is owed, but such term
does not include any person to the exteht that he receives an
assignment or transfer of a debt in default solely for the pur-
pose of facilitating collection of such debt for another.

5. "Debt" means any cbligation, or alleged obligation, of
a debtor to pay money, whether or not such obligation has been
reduced to judgment,

6. "Debtor" means any person obligated, or allegedly obli-
gated, to pay a debt.

7. "Licensee" means the person to whem a license has been
issued pursuant to A.R.S. § 32-1026.

8. "Manager" means the active manager who is actually in
charge of the conducting of the office and business of any
licensee as dgfined herein, and who meets the qualifications
set forth in A.R.S8. § 32-1023(A).

9. "Superintendent" means the State Superintendent of
Banks, or his authorized agent.

R4-4-1502. Applications.

A. Application for a collection agency license shall be
made by completing and filing with the Superintendent an
application on the form prescribed in R4-4-1530.A. The
application filed with the Supsrintendent shall be accempanied
by the following:

1. The bond reguired by A.R.S. § 32-1022:
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2. The nonrefundable investigation fee and original
license fee prescribed by A.R.S. § 32-1028;

3. A current financial statament on the form prescribed in
R4-4-1530.8;

4. A certified copy of the current articles of incorgora-
tion, by-laws, partnership agreement, or other governing docu-
ments under which the applicant proposes to conduct business;
and

5. A Statement of Persconal History for each principal of-
ficer, partner and manager of the applicant on the form pre-
scribed in R4-4-1410.

B. An out-of-state collection agency applying for a
license under A.R.S5. § 32-1024 shall file an application as
provided in subsection A, and shall file with said application
a signed statement declaring that:

1. The requirements for securing the license upon which
reciprocity is sought were, at the time of issuance, substan-
tially the same or equal te the requirements imposed under
Chapter 9, Title 32, Arizcna Revised Statutes, together with a
complete description of what those requirements were;

2. The state issuing the license upon which reciprocity is
sought extends ragiprocity under similar circumstances to li-
censed collection agents of this state, together with a com-
plete description of the conditions upon which said state ex-

tends reciprocity;
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3. The applicant agrees, as a condition of licensure, to
maintain an office in this state for the collection of claims.

C. Application for renewal of a license shall be made by
completing and filing with the Superintendent, orior to January
1 of each year, an application for renewal on the form pre-
scrived in R4-4-1530.C. EBach application for renewal shall =e
accompanied by the renewal fee prescribed in A.R.S. § 32-1028,
and a current financial statement on the form prescribed in
R4~-4-1530.8.

D. Application for a provisional license under A,R.S. §
32-1027 shall be made by completing and filing with the Super-
intendent within thirty days from the occurrence of the event
warranting the license as prescribed in A.R.S. § 32-1927, an
application on the form prescribed in R4-4-1530.C. The applica-
tion shall be completed in all respects except that in the case
of the death of an individual licensee the applicant shall be
said licensee's personal representative or his appointee; in
the case of the dissolution of a partnership licensee, the
applicant shall be the surviving partners; and in the case of
the termination of employment of the active manager, the appli-
cant shall be the existing licensee and questions regarding the
active manager need not be completed. The application shall be
clearly identified at the top of the first vage with the in-
s¢ription "APPLICATION FOR PROVISIONAL LICEMNSE PURSUANT TO

A.R.S. § 32-1027" and shall be accompanied by the following:
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a. The bond reqguired by A.R.S. § 32-1022 executed and
acknowledged by the applicant as principal.

bh. A current financial statement on the form
orescribed in R4-4-1530.8,

c. A detailed description of the Ffacts justifying
‘the issuance of a provisional license.

d. In the case of termination of the employment of
the active manager, evidence that the Superintendent was
notified of such termination within ten days as required by
A.R.S. § 32-1023.

E. The Superintendent may regquire additional information
he considers necessary in connection with any application under
this rule.

R4-4-1503. Reserved.

R4-4-15G4. Records.

A. All collection agencies shall keep and maintain books,
accounts and records adequate to provide a clear and readily
understandable record of all business conducted by the collec-

tion agency, including without limitation:
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1. Records ¢r books c¢f account setting forth the account
of each client in numerical order, or in alphabetical order
according to the names of the clients. If the collection
agency's books of accounting are kept in numerical order, ths
collection agency shall maintain an alphabetical cross-index of
each c¢lient corresponding with the number of the account. Each
such account shall reflect the true condition of each client's
account at the end of each calendar month, and shall include:

a. The name and address of the client:

b. Name of the debtor or Zdebtors from whom collec—
tion was or is being made;

c. Amount and description of each debit and each
credit, and date thereof;

d. Balance due to, or owing from, client; and

2. A record and history of each debt for collection which

shall clearly show:
a. Name of the debtor;
b. Principal amount of the debt:
C. Any interest charged or collected;

d. Any other charges, with a description thereof;

e. Each payment received or collected, and the date
thereof;

£. The current balance due on the debt.
3. An original of all written contracts and amendments

thereto which are entered into between the collection agency

and its clients.
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B. In addition to the foregoing, all receipts issued by
the collection agency shall be signed by and with the name of
the person issuing the receipt, and shall show the name of Ethe
collection agency thereon,

R4-4-15G5. Reserved.

R4-4-15068. Reserved.

R4~-4~1507, Representations of identity of licensee,

Each collection agency shall at all times in its contacts with
debtors, whether such contacts are written or oral, represent
itself as a collecticn agency, but it shall not represent,
either directly or indirectly, that it is a credit-reporting
agency or credit bureau when it is not such an entity, nor
shall it represent, either directly or indirectly, that it is
a law enforcement agency or that it is a law firm.

R4-4-1508. Representations of the law.

A collection agency shall not misrepresent to a debtor the
state of the law, shall not send to the debtor any written
material simulating legal process, and shall not represent or
imply that the debtor is or may be subject to criminal prosecu-
tion or arrest as a result of his failure to pay the debt.

R4-4-1509. Representations as to fees, costs and legal

proceedings.

A collection agency shall nat threaten to collect or
attempt to collect any attorney's fee, collection cost or obher

fee not provided for in the contract establishing the deht
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between the debtor and his creditor, and a collection agency
shall neither inform a debtor that legal proceedings against
him have beén initiated in court when, in fact, they have not,
nor shall a collection agency threaten to institute legal
proceedings or threaten to turn the account over to a lawyer
when, in fact, such action is not then intended. A collection
agency shall not file a lawsuit z2gainst a debtor unless such a
lawsuit is filed by an attorney who has no personal or finan-
cial interest in that collection agency.

R4~4-~-1510. Representations as to rights waived or

remedies available,

A collection agency shall not inform a debtor that, as a
result of his failure to contact the collection agency, the
debtor has waived, or will have waived, any right or defense
legally due him, or that the collection agency may, by any
process, circumvent the legal process, or otherwise misrepre-
sent to the debtor any remedies available to the collecticn
agency.

R4-4-1511. Prohibition of harassment.

A collection agency shall not engage in unauthorized or
oppressive tactics designed to harass the debtor or others to
pay any debt, including the use of any language, written or
oral, tending to ridicule, disgrace or humuliate, or tending to
imply, or actually implying, that the debtor is guilty of fraud
or other crime. A collection agency shall not permit its

agents, employees, representatives, or officers e smplov
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obscene or abusive language against a debtor in connection with
the attempt to collect any debt. A collection agency shall be
liable for all of the unlawful acts of its agents, employees,
representatives or officers as provided for under A.R.S. § 32-=
1056.8B.

R4-4-]512, Ccntacts with debtcrs and others.

If a collection agency contacts, or atiempts to contact, a
debteor by telephone in connection with the collection of a
debt, such contact or attempt shall be made duriag reasonable
hours only. A collection agency shall not threaten to cortact,
or contact, a debter's neighbors, friends, relatives, employ-
ers, or other third parties to inform them of the debt, to ask
them to pressure cor coercge the debtor into paying the debt, or
to ask that they, themselves, pay the debt where they are not
legally obligated to pay the debt. A collection agency shall
not contact a debtor at his place of employment unless a rea-
sonable attempt has been made to first contact the debtor at
his place of residence, and such attempt has failed. This rule
shall not be construed, however, to prevent the lawful service
upeon third parties, including employers, or any writ of gar-
nishment obtained after judgment has been rendered against the
debtor for the debt being collected.

R4~4-1513. Cessation of contact with debtor.

A collection agency shall cease all contacts, direct or

indirect, with the debtor 1f and when the debitor informs the

3
(o

eollection agency that he 1s represented oy an attorney an
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that further communications relative to the debt should be
directed to such attorney. 1If, ﬁp0n contacting such attorney,
it is discovered that no bona fide attorney-cliasnt relationshio
exists, the collection agency may resume lawful contacts with
the debtor.

R4-4-1514. Disclosure of information to debtor.

A collection agency must disclose to the debtor from whem
it is attempting to collect the debt the name of the creditor,
the time and place of the creation of the debt, the merchan-
dise, services or other things of value underlying the debt,
and the date when the account was turned over to the collection
agency by the creditor. A &ebtor shall have the right of
access to a collection agency's books and records concerning
the debter or the debt. Upon request, the collection agency
shall provide to the debtor, without cost, copies of any docu-
ment relevant to the debt or its collection,

R4-4-1515. Aiding and Abetting.

No person shall aid or abet, directly or indirectly, any
other person in evading or violating any of the provisions of
this article or any of the provisions of Title 32, Arizona
Revised Statutes.

R4-4-1516., Advertising.

No collection agency shall, by tne use of any letterhead,
advertisement, agreement, form, circular or other printed

matter, or otherwise, convey the imprassion that it is vouched
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for or is the Superintendent of any agency or instrumentality
of the State of Arizona, or that it is authorized to practice

law.

R4~-4-1517. EHolder in due course.

A licensee shall not be deemed a holder in due course even
if he is an assignee for value, or otherwise gives value for
the debt.

R4-4-1518 through R4-4-1%529. Reserved,

R4-4-1530. Forms.
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ARIZONA LEGISLATIVE COUNCIL

410
i1 1 darch 21, 1979

70: Douglas R, Norton, Auditor General
FROM: Legislative Council

RE. Request for Research and Statutery Interpretation
(0-79-6)

This is in response to a regquest made an your behalf on March 6, 1979 by
Gerald A. Silva.

QUESTION PRESENTED:

What should the Banking Department do when it receives ~a renewal
application for a collection agency license after the January 1 deadline but
prior to February 1 when the old license expires?

Section 32-1025, Arizona Revised Statutes, requires a person desiring to
renew a collection agency license to make a renewal application to the state
banking department not Tater than January 1 of each year. Upon proper
application and approval, & renewal license is issued by the départment an
February 1. "

No specific penalty for filing a late application for license renewal is
provided in section 32-1025, Arizona Revised Statutes, or in the rules and
regulations {A.C.R.R. R-4-8) promulgated by the superintendent of banks to
enforce the proyisions of Title 32, chaptar 9, Arizcona Revised Statutes, relating
to the administration, licensing and regulation of collection agencies.

Howaver, within the chapter, section 32-1055, subsection E, Arizona
Revised Statutes, provides:

£. The violation cf any of the provisions of this chapter or
the rules and regulations adopted pursuant to this chapter shall
constitute grounds for a warning, the suspension or the revocation of
a2 license after a hearing as provided in this chapter. Upon the
suspension or vrevocation of a license, the department shall
immediately give notice by registered mail of such action.

In addition, section 32-1002, subsection B, paragraph 4, Arizona Revised’
“tatutes, states that the superintendent of banks "shall take actions necessary .

to rectify violations of this chapter and to suspend or revoke licenses as ..
provided in this chapter.”

These provisions thus reguire the superintendent to deal with the
collection agency submitting the late renewal application either by taking
"actions necessary to rectify" the violaticn or by following the procedures for
revocation and suspension of a collection agency license specified in section
32-1053, Arizona Revised Statutes. These procedures include:
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1. lImmediate investigation by the supsrintendent of the alleged
viptation.

2. A warning to  the licensse concerning  the violation 4F  the
superintendent finds that thne violation does not warrant suspension  or
revecaticn of the licensoe.

1. A surmons, hearing and revocaticn or suspension for up to one year of
the license if the investigation indicates prebable cause for revocation or
suspension of the Yicense and the superintendent finds the charges to be true.

Cenzjusion
When the appropriate official of the state banking department receives a
renewal application for a collection agency license, the official should
£y the superintendent of sanks of the violation of section 32-1025, Arizona
d Statutes, and the superintendent should take appropriate action under
n 32-1007, subsection &, paragraph 4 or sectien 32-1053 and section
5, subsection E, Arizona Revised Statutes.

[
LI ¥
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If the renewal application is filed pricr to the expiration of the axisting
2 it would seem that at lteast a warning would be in order. Arizona Revised
o5 secticn 32-1025, subsestion A requires license renewal applications to
ed nat later than January 1 of each year and subsection 8 provides for
1 licenses to be issued on February 1 upon application as provided in
subsection A.  In the suggested case, however, the facts invalve a failure to
comply with the application filing date by the 2pplicant which would retease the
superintendent from the requirement of complying with the specified renewal
licensa issuance date of February 1 since section 32-1026, Arizona Revised
Statutes, 2llows the superintendent a period of thirty days from receipt of 4
renewal application, accompanied by the fees, financial statement arnd bond to
investigate to determine if an applicant seeking a renewal license Is gualified.
tonce it seems that such cases would properly result in a warning to the
appiicant indicating the following:

I
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1. The applicant violated Arizona Revised Stacutes section 32-1025,
. 1

subsection A by failure to make a timely application for Ticense renewal.

2. That the superintendent, because of the applicant's delayed compliance
with the license renewal requirements, was authorized to utilize a period of
time, not to excced thirty days, to investigate the applicant to determine
whether the applicant meets prescribed licensure qualifications.

3. That the aoplicant would violate Title 32, chapter 9, Arizona Revisec
Statutes by conducting a collection agency without having obtained a license by
enganing in the regulated activities of coliection agencies for the time period
betweon February 1 of the current year and the date of the actual license renewai
issuance.



' APPENDIX V

NEIRASKA

0T

STATES

583

The purpgose of thie stacement is to pravide evidance taak
the applicant is finarcially responsible. The Jdate of the statament
should precede the date of rais azplicaticn by not more than &0 wavs.
Assets should be listed ar the lower of cost oOr market axcept dagre-
ciable assets which should de listsd at cost less allawance for de-—
preciation. I_n the case of real estate, t:he current markgt valua of
which substantially exceeds cost, the market valuve may “a enterad a3
31 footnote to the statement of financial condition.

The equity proticnm of the statemant should disclose che proprie-
torship; partnership or sharzholders’ equity Inm 2 single amount which
would include the jnvestment acceunt adjusted for retained saruings
or losses as of the date of the statement.

Flease answer the fellowing quastions:

1. Mame and address of bank(s) with which the applicant has had an

account during the past five years.

2. ¥ame and address of each principal sharaholder, showing nuzher of

shares of stock hald by zach.

3. Are dnv of the assets of the applicant >ladged for anv purpose

including persounal loans?

4, Oyt Financial Statements as af have/have ROC
date 0f astatametnt

nesepn axz2mined by an Iandzsendent auditor.

ar orincival

ariira axanined nd
cendizion snd rthat the conzalnea
o tta Sast of oy wnoruleage zod beliod,
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NAME
TRADE NANE CORFL L SOLE PRCPRIETGRSEIP [ 1 ~  PARINERSHIPL.)
BUSINESS ADDRESS Street City State zip
ASSETS

Current Asseats:
Cash on Eand - operating accounht

trust account

Demand checking accounts

Saviangs accounts including

Certificates of Deposit

Nores receivable

Accounts receivable

Merchandise inventory

Other, speciiy

Total Current Assects

FPixed Assets:
Corporate shaxres

Corporate bonds

Real estate

Furniture, fixtures an¢ equipment

Other, spacify

Total Fixed Assets

TOTAL ASSETS

LIABILITIES:

Curreant Liabilities
Accounts payable

Kotes payable

Taxes payable
Other, specify

Total Current liabilities

Long Term Liabilities:

Rotes payable, unsecured
Neotes payable, secured

Other, specify

Total Long Term Liabilities

TOTAL L1aBILITIES

EQUITY : —

=t
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(2]
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TOTAL LIAER EQUITY
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