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SUWARY 

The O f f i c e  o f  the  Aud i t o r  General has conducted a performance a u d i t  o f  

the Ar izona Board o f  Tax Appeals (BOTA) i n  response t o  a June 2 ,  1987, 

r e s o l u t i o n  o f  the J o i n t  L e g i s l a t i v e  Overs ight  Committee. Th is  

performance a u d i t  was conducted as p a r t  o f  the Sunset Review se t  f o r t h  i n  

Ar izona Revised S t a t u t e s  (A.R.S.) $541-2351 through 41-2379. 

The Ar izona Board o f  Tax Appeals i s  a q u a s i - j u d i c i a l  agency c o n s i s t i n g  o f  

two d i v i s i o n s ,  known as D i v i s i o n  One and D i v i s i o n  Two, w i t h  separate 

j u r i s d i c t i o n s  and equal power. Each d i v i s i o n  has t h ree  appo in ted  board 

members. D i v i s i o n  One p rov ides  an i ndependent appeals process r e  l a t  i ng  

t o  the ad valorem t a x a t i o n  o f  p r o p e r t y  w h i l e  D i v i s i o n  Two handles appeals 

regard ing sa les ,  income, and o ther  types o f  taxes.  Th i s  a u d i t  focuses on 

D i v i s i o n  One which makes dec i s i ons  a f f e c t i n g  over $100 m i l  l i o n  i n  

p roper ty  taxes each yea r .  These ope ra t i ons  have been s e r i o u s l y  impacted 

by a workload which has t r i p l e d  i n  the past  f i v e  years  w i t h  no 

corresponding increase i n  resources. Due t o  t ime c o n s t r a i n t s  and the 

s e v e r i t y  o f  the workload problems i n  D i v i s i o n  One, the  a u d i t  d i d  no t  

address D i v i s i o n  Two. 

The Seasonal Nature o f  the  Work L i m i t s  D i v i s i o n  One's 
A b i l i t y  t o  Handle I t s  Rap id l y  Growing Caseload (see pages 7 th rough  14) 

D i v i s i o n  One's e f f o r t s  t o  manage i t s  r a p i d l y  i nc reas ing  caseload a re  

hampered by the extreme seasona l i t y  o f  the  work.  A.R.S $42-245A.2 

requ i res  D i v i s i o n  One t o  decide appeals concern ing r e a l  and secured 

p roper ty  by J u l y  25 each yea r .  Consequently, i n  1988 D i v i s i o n  One 

scheduled 2,339 hear ings ,  reviewed 1,470 cases on-the-record,  and made 

dec is ions  i n  3,756 appeals between A p r i l  1 and the end o f  J u l y .  I n  f a c t ,  

87 percent o f  a l l  dec i s i ons  rendered by the d i v i s i o n  i n  1988 were made i n  

two months, June and J u l y  . 

The d i v i s i o n  has t r i e d  two very  d i f f e r e n t  approaches i n  an at tempt  t o  

handle the workload. I n  1988, the  board decided many appeals  based on 

w r i t t e n  evidence a lone.  I n  1989, the  board reso lved t o  hear a l l  appeals 

by ho ld i ng  hear ings  f o r  up t o  10 and 112 hours per day,  t r i p l i n g  the 

number o f  hea r i ng  o f f i c e r s ,  and t r i p l i n g  temporary c l e r i c a l  he l p  

expendi tures.  Regardless o f  how the board has approached i t s  workload 



problem, the la rge  volume o f  appeals rece ived  by D i v i s i o n  One l i m i t s  the 

board 's  ab i  l i t y  t o  p rov i de  a  h i g h  quai  i t y  o f  s e r v i c e  t o  taxpayers .  For 

example, the la rge  caseload makes reschedu l ing  i m p r a c t i c a l  and l i m i t s  the 

amount o f  t ime the board can devote t o  hea r i ng  and dec id i ng  appeals .  The 

t ime and resource c o n s t r a i n t s  faced by the board must be e l i m i n a t e d  i f  

the d i v i s i o n  i s  t o  e f f e c t i v e l y  manage i t s  r a p i d l y  growing caseload.  

The Use of  F i l i n g  Fees and Other Appropriate Measures Should Be 
Considered to  Reduce the Number o f  Fr ivolous Appeals (see pages 15 
through 19) 

Mass s o l i c i t a t i o n s  by tax  consu l t an t s  and the no c o s t ,  no r i s k  na tu re  o f  

the c u r r e n t  p rope r t y  tax appeals  process i n v i t e s  f r i v o l o u s  appeals  which 

on l y  serve t o  over load  and abuse the appeals system. There i s  no cos t  

invo lved  i n  appeal ing,  and the worst  p o s s i b l e  outcome i s  t h a t  the 

p rope r t y  v a l u a t i o n  w i  l l no t  change. 

Many appeals f i l e d  w i t h  the board a re  w i t hou t  m e r i t  and o n l y  serve t o  

over load  the appeals system. An a n a l y s i s  o f  the outcomes o f  tax  appeals 

f i l e d  i n  1988 showed t h a t  o n l y  11 percent  o f  the  tax  consu l t an t  appeals 

r e s u l t e d  i n  a  reduc t ion  o f  f u l l  cash va lue .  I n  c o n t r a s t ,  22 percen t  o f  

a l l  o t he r  appeals r e s u l t e d  i n  a r educ t i on  o f  f u l l  cash va lue .  Requ i r i ng  

a  nominal f i l i n g  fee,  as i s  common i n  j u d i c i a l  cases, may d iscourage 

taxpayers and consu l t an t s  f rom f i l i n g  i n d i s c r i m i n a t e  appeals .  Another 

o p t i o n  would be t o  g i v e  the board c l e a r  a u t h o r i t y  t o  r a i s e  assessed 

v a l u a t i o n s  i f  app rop r i a t e  and warranted.  

The Board Needs to  Provide More Information 
i n  I t s  Wr i t ten  Decisions (see pages 21 through 24) 

Due t o  i t s  overwhelming work load and t ime c o n s t r a i n t s ,  D i v i s i o n  One i s  

a l s o  unable t o  generate w r i t t e n  dec is ions  which p rov i de  adequate d e t a i l .  

To accommodate i t s  enormous workload, the board has developed an 

"assembly l i n e , "  computer-aided method f o r  gene ra t i ng  i t s  n a r r a t i v e  

F ind ings  o f  Fact and Conc I us ions o f  Law. However, the "canned" 

n a r r a t i v e s  which s t a t e  the boa rd ' s  d e c i s i o n  a re  b r i e f  (most a re  on l y  

th ree  t o  f i v e  l i n e s ) ,  worded g e n e r a l l y ,  and p rov i de  I i t t l e  i n s i g h t  i n t o  



the reasoning beh ind  the b o a r d ' s  d e c i s i o n s .  One complex case i n v o l v i n g  

$44 m i l l i o n  rece ived  o n l y  a  b r i e f ,  t h r e e - l i n e  d e c i s i o n .  A l so ,  many 

appel l a n t s  whose cases were heard by the  board a t  the  c l ose  o f  the 1988 

tax season rece ived  no n a r r a t i v e  exp lana t i ons  as s t a t u t o r i l y  r equ i r ed  

because the board d i d  no t  have t ime t o  generate  t h i s  i n f o r m a t i o n .  I n  

c o n t r a s t ,  s i m i l a r  agencies i n  some o the r  s t a t e s  i nc l ude  more d e t a i l  and 

exp lana t ion  i n  t h e i r  w r i t t e n  dec i s i ons .  

D i v i s i o n  One I s  Not Complying 
w i t h  No t i ce  Requirements (see pages 25 through 28) 

Problems a r i s i n g  f rom the boa rd ' s  work load have a l s o  been a t  l eas t  

p a r t i a l l y  respons ib le  f o r  f a i l u r e s  t o  comply w i t h  S t a t e  and f ede ra l  due 

process requirements.  Al though the  board can dec ide cases based s o l e l y  

on w r i t t e n  arguments (w i t hou t  h o l d i n g  a  h e a r i n g ) ,  i n  some instances 

p a r t i e s  were not  p rov i ded  adequate n o t i c e  t o  o b j e c t ,  and i n  o t h e r s ,  the 

p a r t i e s  were g iven  no o p p o r t u n i t y  t o  o b j e c t .  Even i f  the p a r t i e s  

ob jec ted  the board cou ld  no t  have accommodated them. Th i s  p r a c t i c e  no t  

on l y  v i o l a t e s  the boa rd ' s  own r u l e s ,  bu t  i t  a l s o  v i o l a t e s  due process 

requirements o f  S t a t e  and federa l  laws. Fur thermore,  D i v i s i o n  One's 

cu r ren t  p r a c t i c e  o f  schedul ing hear ings  two weeks i n  advance may no t  

a l l o w  s u f f i c i e n t  t ime t o  n o t i f y  the p a r t i e s  i nvo l ved  and f a i  I s  t o  comply 

w i t h  s t a t u t o r y  requi rements .  

Board Member Cornpensat i on 
I s  Inadequate (see pages 29 through 32) 

Board members respons ib le  f o r  dec i s i ons  i n v o l v i n g  m i  l l i o n s  o f  do1 l a r s  i n  

tax  revenues a re  p a i d  $50 per day. Th i s  i s  an average o f  $6.25 an hour,  

which i s  less than cus tod ians ,  l abo re r s ,  and groundskeepers earn. 

Fu r t he r ,  the enormous workload o f  the d i v i s i o n  r e q u i r e s  a  s i g n i f i c a n t  

t ime commitment o f  board members. I n  f i s c a l  year 1988, board members 

worked from 77 t o  160 days t o  accommodate the workload; d u r i n g  the tax 

appeals season, board members work almost f u l l - t i m e .  Th i s  i s  f a r  more 

t ime than i s  r equ i r ed  o f  i n d i v i d u a l s  s e r v i n g  on o the r  Ar i zona  boards.  

Board o f  Tax Appeal members a re  a l s o  p a i d  less  than tax appeal board 

members o f  seven o the r  s t a t e s  we surveyed, and when t he  caseloads o f  

these agencies a re  cons idered,  the d iscrepancy i n  pay i s  even more 

g l a r i n g .  
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INTRODUCTION AND BACKGROUND 

The O f f i c e  o f  the Aud i t o r  General has conducted a performance a u d i t  o f  

the  Ar izona Board o f  Tax Aopeals i n  response t o  a  June 2 ,  1987, 

r e s o l u t i o n  o f  the J o i n t  L e g i s l a t i v e  Overs igh t  Committee. Th is  

performance a u d i t  was conducted as p a r t  o f  the Sunset Review se t  f o r t h  i n  

Ar i zona  Revised S t a t u t e s  (A.R.S. §§41-2351 through 41-2379. 

The Ar izona Board o f  Tax Appeals i s  a  q u a s i - j u d i c i a l  agency and c o n s i s t s  

o f  two d i v i s i o n s ,  known as D i v i s i o n  One and D i v i s i o n  Two, w i t h  separate  

j u r i s d i c t i o n s  and equal power. Each d i v i s i o n  has t h ree  appo in ted  board 

members. D i v i s i o n  One p rov ides  an independent appeal process r e l a t i n g  t o  

the ad valorem t a x a t i o n  o f  p r o p e r t y ,  w h i l e  D i v i s i o n  Two handles appeals 

regard ing  sa les ,  income, and o the r  types o f  taxes.  ' The boa rd ' s  

expendi tures f o r  f i s c a l  years  1986-87 through 1988-89 a re  shown i n  Table 

1 (see page 2 ) .  Th is  a u d i t  focuses on D i v i s i o n  One which makes dec i s i ons  

a f f e c t i n g  over $100 m i l l i o n  i n  p r o p e r t y  taxes each y e a r .  These 

opera t ions  have been s e r i o u s l y  impacted by an overwhelming work load .  

D i v i s i o n  One Caseload Overwhelming 

D i v i s i o n  One's workload has increased d r a m a t i c a l l y  i n  t h e  pas t  f i v e  

years .  Dur ing t h i s  p e r i o d ,  the number o f  appeals r ece i ved  annua l l y  

t r i p l e d  wh i l e  resources have remained s t a b l e .  I n  a d d i t i o n ,  the  J u l y  25 

dead l ine  l i m i t s  the amount o f  t ime the d i v i s i o n  has t o  handle appeals .  

Subs tan t i a l  increase i n  work load - D i v i s i o n  One's case load has grown 

s u b s t a n t i a l l y  s ince  the e a r l y  1980s. As F igu re  1  (see page 3 )  c l e a r l y  

shows, the number o f  p rope r t y  tax appeals jumped d r a m a t i c a l l y  i n  1985, 

( 1 )  D i v i s i o n  One o f  t h e  Board o f  Tax Appeals hears p r o p e r t y  t a x  appeals  f i l e d  by 

taxpayers, assessors, and the  Department of Revenue concern ing t h e  v a l u a t i o n ,  

c l a s s i f i c a t i o n ,  and t a x a t i o n  of p r o p e r t y .  The v a s t  m a j o r i t y  of appeals  i n v o l v e  

l o c a l l y  assessed p r o p e r t y  ( p r o p e r t y  assessed by the  county assessors ) .  D i v i s i o n  
One serves as t h e  t h i r d  s tep  i n  t h e  appeals  process. Proper ty  t a x  appeals  f o r  

l o c a l l y  assessed p r o p e r t y  a r e  f i r s t  heard by t h e  county assessors and then  by the  
county boards o f  e q u a l i z a t i o n ,  be fo re  b e i n g  brought  t o  t h e  Board o f  Tax Appeals. 



TABLE 1  

BOARD OF TAX APPEALS 
STATEMENT OF FTEs AND ACTUAL EXPENDITURES 

FISCAL YEARS 1986-87, 1987-88, AND 1988-89 
(unaud i t ed )  

F I E  P o s i t i o n s  7 . 5  

Personal  s e r v i c e s  $21 8,766 
Employee-related 37,331 
P r o f e s s i o n a l  & o u t s i d e  s e r v i c e s  9,542 
T r a v e l ,  i n - s t a t e  17,080 

o u t - o f - s t a t e  1 ,900 
Equ i pmen t 8,280 
Other o p e r a t i n g  75,433 

T o t a l  3ixi&A2 

Source: Ar izona F i n a n c i a l  I n f o r m a t i o n  Systems and the  S t a t e  o f  A r i zona ,  
A p p r o p r i a t i o n s  Report  f o r  the  F i s c a l  Year Ended June 30 ,  1989 



i n c r e a s i n g  almost 162 pe rcen t  over  the p r e v i o u s  y e a r .  As a  r e s u l t ,  a 

system wh i ch was des i gned t o  hand l e  about 2,000 appeal s  was faced w i t h  

h a n d l i n g  almost 4,000.  The d i v i s i o n  con t inued  t o  r e c e i v e  a  l a r g e  number 

o f  appeals i n  subsequent years  and i n  1988 r e c e i v e d  4 ,299 appeals .  ( 1 )  

I n  1989, the d i v i s i o n  rece ived  a  r e c o r d  number o f  appea ls ,  over 6 ,200,  

T h i s  t r i p l i n g  o f  the work load has p laced  a  severe s t r a i n  on the d i v i s i o n  

s i n c e  they have r e c e i v e d  e s s e n t i a l l y  no a d d i t i o n a l  resources t o  cope w i t h  

the increase i n  work load .  

DIVISION ONE 
CASELOAD 1 981 - 1 989 

Source: D i v i s i o n  One, S t a t e  Board o f  Tax Appeals case load s t a t i s t i c s  

( 1  D i v i s i o n  One's caseload inc luded  r e s i d e n t i a l  , i n d u s t r i  a1 , commercial, and o t h e r  

t ype  p r o p e r t y  appeals w i t h  p r o p e r t y  va lues rang ing  from $407 t o  $208;000,000. 



No increase i n  s t a f f  resources - S t a f f i n g  resources have no t  kep t  pace 

w i t h  the growing number o f  appeals .  As a  r e s u l t  the  d i v i s i o n  i s  faced 

w i t h  the dilemma o f  schedu l ing ,  h e a r i n g ,  and making d e c i s i o n s  on th ree  

t imes the number o f  appeals w i t h  no cor respond ing  increase i n  s t a f f .  

As Table 2 i n d i c a t e s ,  the  s i z e  o f  D i v i s i o n  One's board  and f u l l - t i m e  

s t a f f  has no t  increased s i nce  1981. Fur thermore,  u n t i l  1989, 

expendi tures f o r  temporary s t a f f  had d e c l i n e d  s u b s t a n t i a l l y  w h i l e  the 

number o f  appeals rece ived  by the d i v i s i o n  con t inued  t o  inc rease .  

TABLE 2 

COMPARISON OF DIVISION ONE'S 
CASELOAD AND STAFFING RESOURCES 

Appea l s  Board Expend i tu res  f o r  
Year Rece i ved Membe r s -(a) Temporary S t a f f ( b )  

( a  1 I n  a d d i t i o n  t o  t h e  FTEs l i s t e d  s i n c e  1987, h e a r i n g  o f f i c e r s  have been c o n t r a c t e d  t o  
a s s i s t  i n  h e a r i n g  appeals .  

( b )  Dur ing  t h e  appeals  season ( A p r i l  through J u l y ) ,  t h e  d i v i s i o n  h i r e s  temporary 
c l e r i c a l  s t a f f  t o  generate h e a r i n g  and d e c i s i o n  n o t i c e s .  

( c )  Only $11,100 was a l l o c a t e d  f o r  temporary  s t a f f  i n  f i s c a l  year  1989. The rema in ing  
funds came f rom vacancy sav ings.  

Source: Aud i t o r  General a n a l y s i s  o f  D i v i s i o n  One, S t a t e  Board o f  Tax 
Appeals caseload and expend i tu re  da ta  

L i m i t e d  amount o f  t ime t o  hear appeals  - Not o n l y  must the d i v i s i o n  

handle a  workload which has t r i p l e d  w i t h  no increase i n  resources, i t  

must do so w i t h i n  a  four-month p e r i o d .  The board i s  s t a t u t o r i l y  r equ i r ed  

t o  hear and decide most p rope r t y  tax  appeals by J u l y  25 each yea r .  Since 

D i v i s i o n  One does no t  rece ive  many appeals be fo re  Apr i  I ,  the board must 



review the vast m a j o r i t y  o f  appeals w i t h i n  a  four-month p e r i o d  each 

year .  "' The seasonal i t y  o f  the  appeals t ime frame severe ly  impacts 

the d i v i s i o n ' s  a b i l i t y  t o  handle  the i nc reas ing  case load .  

Reasons For  The 
Increase I n  Appeals 

There appear to  be severa l  reasons f o r  the  growth i n  p r o p e r t y  tax  

appeals .  The i n i t i a l  jump i n  appeals i n  1985 can p robab ly  be a t t r i b u t e d  

t o  the Department o f  Revenue's (DOR) implementat ion o f  a  b l anke t  increase 

i n  the va lues  o f  commercial p r o p e r t y  and vacant land .  The con t inued  h i gh  

number o f  appeals and a d d i t i o n a l  growth i n  1988 and 1989 co inc i des  w i t h  

the advent o f  tax  c o n s u l t a n t s .  The number o f  tax  consu l t an t s  began t o  

grow i n  1985 as the p o t e n t i a l  sav ings o f  tax  appeals were recognized.  I n  

1988, tax  consu l tan ts  were assoc ia ted  w i t h  a t  l e a s t  40 percent  o f  the 

appeals f i l e d  w i t h  the d i v i s i o n .  A p o r t i o n  o f  the  growth i n  appeals  i s  

a l s o  due t o  an increase i n  t he  amount o f  t axab le  p rope r t y  i n  Ar i zona .  

Between 1981 and 1988, t he re  was a  22 percent  increase i n  the number o f  

pa r ce l s  s ta tew ide .  

The increase i n  p r o p e r t y  tax  appeals may a l s o  be r e l a t e d  t o  the 

taxpayers '  lack o f  unders tand ing  o f  the L i m i t e d  Proper ty  Value (LPV) 

formula.  "' This formula i s  used by county assessors t o  determine the 

va lue o f  p roper ty  f o r  assessment o f  p r imary  p r o p e r t y  taxes.  As the  r a t e  

o f  growth i n  A r i zona ' s  p r o p e r t y  va lues began t o  s low i n  the mid-1980s, 

l i m i t e d  p rope r t y  va lues con t i nued  t o  inc rease .  Some taxpayers may have 

f i l e d  a d d i t i o n a l  appeals d u r i n g  t h i s  p e r i o d  because they d i d  no t  

understand why the LPV was r i s i n g  when the p r o p e r t y ' s  market va l ue  f o r  

t ha t  year was n o t .  

( 1 )  O f  t h e  4,299 t o t a l  1988 appeals ,  1,700 were r e c e i v e d  i n  June. These 1 ,700 appeals  

had t o  be heard and dec ided  i n  l e s s  than two months. 
( 2 )  The LPV formula i s  des igned t o  l i m i t  t h e  amount p r o p e r t y  va lues can i n c r e a s e  i n  any 

g iven  year.  I n  p e r i o d s  o f  s t r o n g  economic growth,  when p r o p e r t y  v a l u e s  a r e  
i n c r e a s i n g  rap id1  y ,  t h e  L im i  t e d  P r o p e r t y  Value of p a r c e l  s  1  ags behind t r u e  market 

va lue .  Howeuer, i n  years  when p r o p e r t y  va lues  a r e  n o t  growing r a p i d l y ,  t h e  LPV 

con t inues  t o  r i s e  i n  an e f f o r t  t o  approx imate marke t  va lue .  



F i n a l l y ,  a  former d i r e c t o r  o f  DOR be1 ieves t h a t  DOR and the county 

assessors have become more aggress ive  i n  the v a l u a t i o n  o f  p r o p e r t y  i n  

recent years .  These e f f o r t s  t o  b r i n g  LPV c l ose r  i n  l i n e  w i t h  market 

va lue  may have a l s o  caused an inc rease  i n  appeals .  

Audit  Scope 

Our a u d i t  o f  the  Ar i zona  Board o f  Tax Appeals concen t ra ted  on the 

p rope r t y  tax  ope ra t i ons  i n  D i v i s i o n  One. The r e p o r t  focuses on 

s t r a t e g i e s  t o  manage the  appeals work load i n  D i v i s i o n  One and changes 

needed t o  c o r r e c t  problems which have developed as a  r e s u l t  o f  the 

workload. I n  a d d i t i o n ,  we addressed the 12 s t a t u t o r y  Sunset Fac to r s  (see 

pages 37 through 4 0 ) .  

Due to  t ime c o n s t r a i n t s  and the s e v e r i t y  o f  the work load  problems i n  

D i v i s i o n  One, the a u d i t  d i d  no t  address D i v i s i o n  Two o f  the  Board o f  Tax 

Appeals which handles appeals o f  s a l e s ,  income, use, and o the r  types o f  

taxes.  The s e c t i o n  Area f o r  Fu r t he r  Aud i t  Work addresses t h i s  d i v i s i o n  

(see page 35) . 

Th is  a u d i t  was conducted i n  accordance w i t h  g e n e r a l l y  accepted 

governmental a u d i t i n g  s tandards.  

The Aud i to r  General and s t a f f  express a p p r e c i a t i o n  t o  the Ar i zona  Board 

o f  Tax Appeals, c l e r k s ,  and s t a f f  f o r  t h e i r  coopera t ion  and ass is tance  

d u r i n g  the course o f  our a u d i t .  



FINDING I 

THE SEASONAL NATURE OF THE WORK LIMITS DIVISION 

ONE'S ABILITY TO HANDLE ITS RAPIDLY GROWING CASELOAD 

D i v i s i o n  One's e f f o r t s  t o  manage i t s  r a p i d l y  i n c r e a s i n g  case load a r e  

hampered by the extreme seasonal  i t y  o f  the  work .  S t a t u t o r y  requ i rements  

and f l u c t u a t i o n  i n  the  number o f  appeals  r e c e i v e d  th roughou t  the season 

l i m i t  t he  amount o f  t i m e  a v a i l a b l e  t o  hear p r o p e r t y  t a x  appea ls .  Q u a l i t y  

o f  s e r v i c e  s u f f e r s  r e g a r d l e s s  o f  how the d i v i s i o n  t r i e s  t o  cope w i t h  the 

work load.  The b e s t  way t o  address the b o a r d ' s  case load  may be t o  spread 

the work load  over the  e n t i r e  y e a r .  

D i v i s i o n  One's Workload 
I s  Highly Seasonal 

D i v i s i o n  One's work load  i s  e x t r e m e l y  c y c l i c a l  i n  n a t u r e .  Most p r o p e r t y  

tax appeals  r e c e i v e d  by the  d i v i s i o n  a r e  heard w i t h i n  a four-month p e r i o d  

each y e a r .  The seasonal i  t y  o f  the  work i s  due t o  s t a t u t o r y  p r o v i s i o n s  

which r e s t r i c t  t he  amount o f  t i m e  i n  which the  b o a r d  may hear appeals .  

The i r r e g u l a r  f l o w  o f  appeals  d u r i n g  the  tax  appeal  season compounds the 

d i v i s i o n ' s  work load prob lems.  

D i v i s i o n  One r e c e i v e s  t h e  v a s t  m a j o r i t y  o f  i t s  p r o p e r t y  tax  appeals  

between A p r i l  and J u l y  each y e a r .  Approx ima te ly  96 p e r c e n t  o f  the  4,299 

appeals i n  1988 were f i l e d  d u r i n g  t h i s  p e r i o d .  D i v i s i o n  One scheduled 

2,339 h e a r i n g s ,  rev iewed 1 ,470 cases on- the- record ,  and made d e c i s i o n s  i n  

3,756 appeal  s cases between Apr i I 1 and the  end o f  J u  l y'." 

The s e a s o n a l i t y  o f  the  work load ,  d e s c r i b e d  above, i s  due t o  p r o v i s i o n s  i n  

T i t l e  42 o f  the A r i z o n a  Rev ised  S t a t u t e s  t h a t  l i m i t  t h e  t ime  i n  wh ich  the  

board may hear p r o p e r t y  t a x  appeals  (see F i g u r e  2 ,  page 8 ) .  A.R.S. 

$42-245A.2 r e q u i r e s  D i v i s i o n  One t o  dec ide  appeals  concern ing  r e a l  

( '  ) On-the-record d e c i s i o n s  a r e  based s o l  e l  y upon t h e  w r i  t t e n  documentat ion p r o v i d e d  by 
p a r t i e s  i n v o l v e d  i n  t h e  appeals .  I n  these cases, no hear ings  a r e  h e l d ,  and o r a l  

tes t imon ies  a r e  n o t  rece ived  by t h e  board. 



FIGURE 2 

ARIZONA PROPERTY TAX APPEAL SCHEDULE 

January 1 County assessors  no t  i f y  p r o p e r t y  owners o f  the f u l  I cash 
va lue  and l i m i t e d  va lue  o f  t h e i r  p r o p e r t i e s  by January 1 .  

January 31 P rope r t y  owners may appeal the assessors '  va lues  on or  
be fo re  January 31. 

A p r i l  1 County assessors  s h a l l  r u l e  on every  appeal by A p r i l  1 .  

A p r i l  15 Proper ty  owners can appeal the  assessors '  dec i s i ons  t o  the 
county boards o f  e q u a l i z a t i o n  w i t h i n  15 days o f  the da te  o f  
m a i l i n g  o f  the  assessors '  d e c i s i o n s .  

May 30 May 30 i s  the  l a s t  day f o r  the  coun t i es  t o  m a i l  w r i t t e n  
dec i s i ons  t o  p r o p e r t y  owners. (The county boards o f  
e q u a l i z a t i o n  must complete a l l  appeal hear ings  by May 10, 
make d e c i s i o n s  on a l l  appeals w i t h i n  10 days o f  the hear ing  
date,  and must mai l  w r i t t e n  dec i s i ons  t o  p r o p e r t y  owners 
w i t h i n  10 days o f  the da te  o f  d e c i s i o n . )  

June 15 Proper ty  owners may appeal the county boards '  dec i s i ons  t o  
the Board o f  Tax Appeals w i t h i n  15 days o f  the  da te  o f  
mai l i ng o f  the  county boards '  dec i s i ons  .ca) 

J u l y  25 The Board o f  Tax Appeals must hear and dec ide most p rope r t y  
tax appeals  by J u l y  25 and t r ansm i t  t o  the Department o f  
Revenue and county boards o f  e q u a l i z a t i o n  a  statement o f  
changes i t  has made i n  the v a l u a t i o n  o f  p r o p e r t y .  

I n  1989 D i v i s i o n  One r e c e i v e d  appea ls  o f  c o r r e c t e d  and amended coun ty  board 

o f  e q u a l i z a t i o n  d e c i s i o n s  as l a t e  as J u l y  7.  

Source : Ana lys is  by Aud i t o r  General s t a f f  o f  the Annual Calendar o f  
Legal Events ,  Ad Valorem Tax Schedule,  1989 



p rope r t y  by J u l y  25 each y e a r .  I n  a d d i t i o n ,  tax  appeals concerning 

l o c a l l y  assessed p r o p e r t y  must f i r s t  be reviewed by the  app rop r i a t e  

county assessor and the county board  o f  e q u a l i z a t i o n  be fo re  be ing  

considered by D i v i s i o n  One. The boards o f  equal i z a t  i o n  may hear appeals 

through May 1 0 ,  must render a d e c i s i o n  w i t h i n  10 days o f  the hear ing  

da te ,  and must m a i l  a w r i t t e n  d e c i s i o n  t o  the p a r t i e s  w i t h i n  10 days o f  

the dec i s i on  d a t e .  P rope r t y  owners and county assessors have 15 days 

from the da te  o f  t h e  m a i l i n g  o f  the  county  boa rd ' s  d e c i s i o n  t o  appeal t o  

D i v i s i o n  One. As a r e s u l t ,  appeals may be f i l e d  w i t h  the board as l a t e  

as mid June. 

Even w i t h i n  the four-month p e r i o d  between A p r i l  and J u l y ,  the workload i s  

uneven. I n  1988, D i v i s i o n  One rece ived  41 percent  o f  i t s  appeals i n  June 

and J u l y .  As a r e s u l t ,  much o f  the b o a r d ' s  work had t o  be done i n  these 

two months. I n  f a c t ,  87 percent  o f  the d e c i s i o n s  rendered by the 

d i v i s i o n  i n  1988 were made d u r i n g  t h i s  p e r i o d .  

There appears t o  be two major reasons f o r  the i r r e g u l a r i t y  i n  the f l ow o f  

appeals.  F i r s t ,  growth i n  the number o f  p r o p e r t y  tax  appeals has made i t  

d i f f i c u l t  f o r  the  county boards o f  e q u a l i z a t i o n  t o  meet t h e i r  s t a t u t o r y  

dead1 ine .  Second, accord ing  t o  a former board member, tax  agents have 

submit ted la rge  numbers o f  appeals j u s t  p r i o r  t o  the f i l i n g  dead l ines .  

D i v i s i o n  One Ha's T r i e d  Two D i f f e r e n t  
Approaches in  an Attempt t o  Handle the  Workload 

D i v i s i o n  One has t r i e d  two very  d i f f e r e n t  approaches i n  an at tempt  t o  

handle the work load.  I n  1988, the  d i v i s i o n  made d e c i s i o n s  on over h a l f  

i t s  cases based o n l y  on w r i t t e n  evidence submi t ted.  I n  1989, the  board 

managed t o  h o l d  hear ings  on every  case by t r  i p l  i n g  temporary s t a f f  

expendi tures,  t r i p l i n g  the  number o f  hea r i ng  o f f i c e r s ,  and sho r t en ing  the 

leng th  o f  many hea r i ngs .  However, b o t h  approaches compromise the q u a l i t y  

o f  the boa rd ' s  s e r v i c e .  

1988 e f f o r t s  - The board was unable t o  h o l d  hear ings  f o r  a l l  p rope r t y  

tax  appeals rece ived  i n  1988. D i v i s i o n  One board members and t h e i r  s t a f f  

. worked a combined 600 hours  o f  over t ime i n  1988 y e t  were s t i l l  unable t o  



h o l d  hear ings  f o r  a l l  cases.  Hear ings were scheduled on 33 o f  the 43 

ava i  l a b l e  weekdays i n  May and June and were t y p i c a l  l y  scheduled a t  

15-minute i n t e r v a l s ,  a l l o w i n g  the board t o  hear 28 appeals each 

day.  " )  Board members rev iewed and d e l i b e r a t e d  cases on the few days 

when hear ings  were no t  scheduled, as w e l l  as d u r i n g  evenings and 

weekends. 

D i v i s i o n  One board members and s t a f f  would p r e f e r  t o  h o l d  hear ings  f o r  

every  appeal .  However, the  board s imp ly  rece ived  more appeals than cou ld  

be scheduled f o r  hea r i ngs  i n  the t ime a l l o t t e d  and w i t h  the s t a f f  

resources a v a i l a b l e .  As a p r a c t i c a l  m a t t e r ,  the  board decided many 

appeals "on-the-record."  At l eas t  1,472 appeals  were decided i n  t h i s  

manner i n  1 9 8 8 . ' ~ )  D i v i s i o n  One decided these appeals on-the-record 

because board members f e l t  an o b l i g a t i o n  t o  cons ider  a l l  o f  the appeals 

rece ived  . 

Taxpayers have expressed d i s s a t i s f a c t i o n  w i t h  D i v i s i o n  One's use o f  

on-the-record d e c i s i o n  making i n  1988. Having an o p p o r t u n i t y  t o  appear 

be fo re  the board seems t o  be impor tant  t o  taxpayers .  (N ine t y  percent  o f  

the 30 taxpayers surveyed immediately f o l l o w i n g  t h e i r  1989 appeal hear ing  

i n d i c a t e d  t ha t  i t  was ve ry  impor tant  t o  them t o  have an o p p o r t u n i t y  t o  

present  t h e i r  case i n  pe rson . )  F u r t h e r ,  a survey o f  30 taxpayers who 

rece ived  on-the-record d e c i s i o n s  i n  1988 revea led  t h a t  n e a r l y  70 percent  

were e i t h e r  d i s s a t i s f i e d  o r  ve ry  d i s s a t i s f i e d  w i t h  hav ing t h e i r  appeal 

decided i n  t h i s  f a ~ h i o n . ' ~ '  Al though the S t a t e  board has the a u t h o r i t y  

( 1 )  I n  1988, D i v i s i o n  One conducted two s e t s  o f  h e a r i n g s  s imu l taneous ly  on f i v e  

separate occas ions and once h e l d  t h r e e  s e t s  o f  hear ings  th roughou t  t h e  day. 

M u l t i p l e  hear ings  were a g a i n  b e i n g  h e l d  i n  1989 because o f  t h e  magni tude o f  t h e  

caseload. To do t h i s  t h e  board must use h e a r i n g  o f f i c e r s  and d i v i d e  i n t o  panels .  
( 2 )  The number o f  on- the-record d e c i s i o n s  was p robab ly  much h i g h e r  because t h i s  f i g u r e  

does n o t  i n c l u d e  on-the-record d e c i s i o n s  made when t h e  taxpayer  f a i l e d  t o  appear a t  

t h e  hear ing .  
( 3 )  A u d i t o r  General s t a f f  random1 y s e l e c t e d  90 i n d i v i d u a l  s  t o  survey who had appealed 

t o  D i v i s i o n  One. T h i r t y  i n d i v i d u a l s  were i n t e r v i e w e d  i n  person immediate ly  

f o l l o w i n g  t h e i r  1989 h e a r i n g ;  30 i n d i v i d u a l s  who appeared be fo re  t h e  board and had 

a l r e a d y  rece ived  t h e i r  d e c i s i o n  were con tac ted  by phone; and 30 whose cases were 

handled on-the-record i n  1988 were con tac ted  by phone. A l though t h e  smal l  sample 
i s  n o t  s t a t i s t i c a l l y  v a l  i d ,  t h e  responses p r o v i d e  a qua1 i t a t i v e  assessment o f  

D i v i s i o n  One o p e r a t i o n s .  



t o  decide appeals  on- the-record,  a  recen t  L e g i s l a t i v e  Counc i l  Opin ion 

i nd i ca tes  t h a t  D i v i s i o n  One d i d  no t  s a t i s f y  due process requirements i n  a  

number o f  the  appeals  decided on- the-record i n  1988 (see F i n d i n g  I V ,  page 

1989 e f f o r t s  - Du r i ng  the 1989 season, the board reso lved  t o  hear a l l  

appeals.  Even though the board r ece i ved  over 6,000 appeals i n  1989, i t  

d i d  not r e s o r t  t o  hea r i ng  cases on- the-record un less p a r t i e s  requested i t  

o r  persons f a i l e d  t o  appear f o r  a  scheduled hea r i ng .  To do t h i s ,  the 

board lengthened the  hours  spent i n  hea r i ngs  from a normal schedule o f  6 

t o  7 hours a  day t o  as many as 10 and 1 /2  hours .  Some days had over 100 

cases scheduled i n  one hear ing  sess ion .  The board shortened many 

hear ings i n v o l v i n g  tax  agents from 15 t o  10 minu tes ,  t r i p l e d  the number 

o f  hear ing  o f f i c e r s  a v a i l a b l e  t o  hear cases. and t r i p l e d  temporary 

c l e r i c a l  h e l p  expend i tu res  t o  a s s i s t  i n  n o t i c i n g  p a r t i e s  o f  hear ings  and 

dec i s i ons .  (The board was a b l e  t o  increase i t s  number o f  hear ing  

o f f i c e r s  and temporary h e l p  through the  one-t ime use o f  vacancy sav ings . )  

Serv ice  t o  taxpayers - Regardless o f  how the  board has approached i t s  

workload problem, the la rge  volume o f  appeals rece ived  by D i v i s i o n  One 

l i m i t s  the boa rd ' s  a b i l i t y  t o  p r o v i d e  h i g h  q u a l i t y  s e r v i c e  t o  taxpayers .  

F i r s t ,  the board can p rov i de  o n l y  a  l i m i t e d  amount o f  t ime  t o  hear and 

decide each appea l .  Second, D i v i s i o n  One cannot reschedule  appeal 

hear ings .  T h i r d ,  t he  d i v i s i o n  may devote i n s u f f i c i e n t  t ime t o  the 

dec i s i on  p rocess .  F i n a l l y ,  the board has been unable t o  p rov i de  t ime l y  

n o t i f i c a t i o n  o f  i t s  dec i s i ons  t o  some taxpayers .  

The amount o f  t ime  a l l o t t e d  t o  p r o p e r t y  t ax  appeal hear ings  may be 

i n s u f f i c i e n t .  As mentioned e a r l i e r ,  the  board t y p i c a l l y  scheduled 

hear ings a t  15-minute i n t e r v a l s .  I n  1989, hear ings  have been scheduled 

i n  10-minute i n t e r v a l s  i n  tax  agent cases. Th i s  i s  done t o  maximize the 

number o f  appeals t h a t  can be heard by D i v i s i o n  One and conso l i da te  

appeals i n v o l v i n g  s i m i l a r  i ssues .  The board b e l i e v e s  t h i s  i s  enough t ime 

i n  cases i n v o l v i n g  tax  agents .  However, a  survey o f  s t a t e s  w i t h  s i m i l a r  

a d m i n i s t r a t i v e  p r o p e r t y  tax  appeal boards i n d i c a t e s  t h a t  these s t a t e s  

t y p i c a l l y  a l l o c a t e  more t ime t o  appeal hear ings .  P rope r t y  tax  appeal 



hear ings  i n  Colorado u s u a l l y  range from one t o  two hours i n  l eng th .  

Hear ings i n  South Dakota and Idaho g e n e r a l l y  l a s t  between 30 minutes and 

one hour .  Commercial p r o p e r t y  appeal hear ings  i n  Washington, Kansas, and 

I l l i n o i s  range from two hours  t o  severa l  weeks i n  l e n g t h .  

The d i v i s i o n ' s  l a rge  caseload a l s o  makes reschedu l ing  i m p r a c t i c a l .  I n  

1988, the  board rece ived  more appeals than cou ld  be scheduled f o r  

hea r i ng .  As a  r e s u l t ,  the board s imply  t r i e d  t o  schedule as many 

hear ings  as i t  cou ld  i n  the t ime a v a i l a b l e .  I f  persons cou ld  no t  appear 

a t  the t ime scheduled, t he re  was no o p p o r t u n i t y  t o  reschedule f o r  a  

d i f f e r e n t  t ime .  I n  1989, the  board ma in ta ined  the p o l i c y  o f  no t  

reschedu l ing  hea r i ngs .  The l ack  o f  schedul ing f l e x i b i l i t y  may r e s u l t  i n  

an increase i n  the  number o f  no-shows and a  r e d u c t i o n  i n  the  l eve l  o f  

taxpayer s a t i s f a c t i o n  w i t h  the appeals  process.  

Fur thermore,  d e l i b e r a t i o n s  and dec i s i ons  may be inadequate.  Some tax 

consu l t an t s  ques t ion  whether t he  board devotes enough t ime t o  rev iew ing  

and cons ide r i ng  the  evidence presented i n  hea r i ngs .  I n  a d d i t i o n ,  the 

board does no t  have t ime t o  produce w r i t t e n  dec i s i ons  which con ta i n  

s u f f i c i e n t  i n f o rma t i on  (see F i n d i n g  I l l ,  page 2 1 ) .  

F i n a l l y ,  D i v i s i o n  One has been unable t o  p r o v i d e  some taxpayers w i t h  

t i m e l y  n o t i c e  o f  the b o a r d ' s  d e c i s i o n .  I n  1987, the d i v i s i o n  was unable 

t o  produce 450 dec i s i ons  (over  14% o f  a l l  d e c i s i o n s )  w i t h i n  30 days as 

s t a t u t o r i l y  r equ i r ed .  The number o f  l a t e  d e c i s i o n s  was s u b s t a n t i a l l y  

h igher  i n  1988, w i t h  a t  l eas t  765 dec is ions  generated more than 30 days 

a f t e r  the  hea r i ng .  Th i s  represen ts  over 19 percen t  o f  a l l  dec is ions  

rendered i n  1988. 

Time and Resource C o n s t r a i n t s  Must Be 
Addressed I f  D i v i s i o n  One I s  t o  Be Effective 

The t ime and resource c o n s t r a i n t s  faced by the board must be e l im ina ted  

i f  the d i v i s i o n  i s  t o  e f f e c t i v e l y  manage i t s  r a p i d l y  growing caseload. 

However, s imply  address ing D i v i s i o n  One's resource problems, w i t hou t  a l so  

d e a l i n g  w i t h  the s i g n i f i c a n t  t ime c o n s t r a i n t s ,  would be i n e f f i c i e n t .  



I n c r e a s i n g  D i v i s i o n  One's resources - Given c u r r e n t  t ime c o n s t r a i n t s ,  

s u b s t a n t i a l  increases i n  s t a f f i n g  and m a t e r i a l  resources a re  necessary.  

As p r e v i o u s l y  ment ioned, D i v i s i o n  One's resources have no t  kep t  pace w i t h  

the growing number o f  p r o p e r t y  tax  appeals .  Al though the annual number 

o f  appeals rece ived  by the  board has increased more than 300 percent 

s i nce  1984, expend i tu res  have grown o n l y  19  pe rcen t ,  and the  number o f  

FTEs has no t  increased a t  a l  I .  The board  has rece ived  a t  l eas t  40 

percent  more appeals i n  1989 than were rece ived  i n  1988, y e t  the 

d i v i s i o n ' s  budget was increased by o n l y  $600 f o r  f i s c a l  year 1990. 

To meet the demands o f  i t s  work load,  t he  board would need a d d i t i o n a l  

fund ing  f o r  hear ing  o f f i c e r s ,  temporary c l e r i c a l  h e l p ,  and space. I n  

1989, the board employed t h r e e  hea r i ng  o f f i c e r s  on a l i m i t e d  bas i s .  

Because vacancy sav ings  were a v a i l a b l e  a t  the  t ime,  i t  was a b l e  t o  spend 

more than i t  o r i g i n a l l y  a l l o c a t e d  f o r  h e a r i n g  o f f i c e r s .  S i m i l a r l y ,  the 

board spent an a d d i t i o n a l  $6,000 on temporary c l e r i c a l  h e l p .  Again,  due 

t o  the  one-time a v a i l a b i l i t y  o f  vacancy sav ings ,  the board was ab le  t o  

spend over $17,000 f o r  a l l  temporary he lp  as compared t o  less than $6,000 

spent i n  1988. The board may a l s o  need a d d i t i o n a l  fund ing f o r  space to  

ho l d hear i ngs. I n  1989, the board h e l d  th ree  hear ings 

s imul taneous ly  on many days. However, i t  has o n l y  one hea r i ng  room which 

i s  shares w i t h  D i v i s i o n  Two. Some hear ings  had t o  be h e l d  i n  a board 

o f f i c e  which was no t  designed f o r  hea r i ngs .  

Removing t ime c o n s t r a i n t s  - A b e t t e r  way t o  address D i v i s i o n  One's 

work load problem would be t o  spread i t s  work over the e n t i r e  year and 

e l i m i n a t e  the seasonal c y c l e .  Opera t ing  i n  such a h i g h  paced, s t r e s s f u l  

manner as was done i n  1989 may e v e n t u a l l y  take i t s  t o l l  on s t a f f  and 

board members. Increased tu rnover  may occur i f  s t a f f  a re  requ i red  t o  

work long hours and on weekends f o r  two o r  t h ree  months each yea r .  The 

boa rd ' s  most exper ienced hea r i ng  o f f i c e r  i n d i c a t e d  he does no t  want t o  

( 1 )  The resources a l l o t t e d  t o  t h e  D i v i s i o n  One board would need t o  be inc reased  f u r t h e r  

i f  changes recommended i n  t h i s  r e p o r t  a r e  implemented. P r e p a r i n g  i n d i v i d u a l i z e d  

dec is ions  (see F i n d i n g  111, page 21 ) , schedul i ng d e l i  b e r a t i o n  and dec i  sion-making 

meetings (see O t h e r  P e r t i n e n t  I n f o r m a t i o n ,  page 3 3 ) ,  and i n c r e a s i n g  t h e  l e n g t h  o f  

hear ings  a l l  r e q u i  r e  addi  t i  onal t i m e  and resources .  



work aga in  a t  the same h e c t i c  pace t h a t  he worked i n  1989. I n  a d d i t i o n  

t o  reduc ing the  r i s k  o f  s t a f f  t u r n o v e r ,  spreading out  the board 's  

workload would a l s o  g i v e  the board t ime t o  generate more d e t a i l e d  w r i t t e n  

dec i s i ons  (see F i n d i n g  1 1 1 ,  page 21 ) .  S i x  o f  the  seven s t a t e s  we 

surveyed a l  low the i r  p r o p e r t y  tax  appeal boards t o  hear cases throughout 

the yea r .  

However, the  e f f e c t s  o f  m o d i f y i n g  t he  appeals process t ime tab le  need to  

be cons idered.  I nc reas ing  the  amount o f  t ime i n  which the d i v i s i o n  may 

hear appeals would impact o t h e r  e n t i t i e s .  For example, coun t ies  

e s t a b l i s h  t h e i r  budgets i n  August based on p rope r t y  v a l u a t i o n s  f i n a l i z e d  

by J u l y  25 .  Consequent ly,  any ex tens ion  o f  the J u l y  25 dead l ine  would 

se r ious  l y  impact the count i e s t  budget i ng processes . ( I )  

RECOWENDATIONS 

1 .  The L e g i s l a t u r e  should  cons ider  extending the J u l y  25 dead l ine ,  

e s t a b l i s h e d  i n  A.R.S. $42-175, t o  a l l o w  the board adequate t ime t o  * 

hear the  p rope r t y  tax appeals i t  rece ives .  However, t h i s  change 

would need t o  be cons idered i n  l i g h t  o f  i t s  impact on o ther  e n t i t i e s  

and l oca l  budge t ing  p r a c t i c e s .  I n  a d d i t i o n ,  D i v i s i o n  One may s t i l l  

need a d d i t i o n a l  resources t o  handle  the caseload. 

2 .  I f  t h i s  s t a t u t o r y  dead l ine  i s  no t  mod i f i ed ,  the  L e g i s l a t u r e  should 

consider a  s u b s t a n t i a l  increase i n  D i v i s i o n  One's budget f o r  

temporary hea r i ng  o f f i c e r s ,  c l e r i c a l  suppor t ,  and space requirements.  

( I )  The P r o p e r t y  Tax D i v i s i o n  o f  t h e  Department o f  Revenue i s  c u r r e n t l y  c o l l e c t i n g  and 

s t u d y i n g  i n f o r m a t i o n  on o t h e r  s t a t e s '  p r o p e r t y  t a x  systems. I n  a d d i t i o n ,  a  

committee comprised o f  r e p r e s e n t a t i v e s  o f  DOR, t h e  county  assessors and boards of  

e q u a l i z a t i o n ,  t h e  Board o f  Tax Appeals '  D i v i s i o n  One c l e r k ,  and o t h e r s  has been 

o rgan ized  t o  address A r i z o n a ' s  p r o p e r t y  t a x  system. Accord ing  t o  a DOR a s s i s t a n t  

d i r e c t o r ,  a  r e p o r t  ou t1  i n i  ng t h e  commi t tee ' s  recommendations should be ready i n  

October 1989. 



FINDING I I 

THE USE OF FIL ING FEES AND OTHER APPROPRIATE MEASURES 

SHOULD BE CONSIDERED TO REDUCE THE NUMBER 

OF FRIVOLOUS APPEALS 

I n  December 1987, t h e  Mar icopa County Board o f  S u p e r v i s o r s  
r e c e i v e d  a  form l e t t e r  from a  tax  c o n s u l t a n t  i n v i t i n g  the 
s u p e r v i s o r s  " t o  d i s c u s s  your  g r e a t e r  Phoenix p r o p e r t y  and 
o u t l i n e  a  c r i t i c a l  p a t h  f o r  an upcoming a p p e a l . "  A Mar icopa 
County o f f i c i a l  b e l i e v e s  t h i s  l e t t e r ,  m a i l e d  one month b e f o r e  
v a l u a t i o n  n o t i c e s  were i ssued ,  was p robab ly  m a i l e d  t o  a l l  county  
p r o p e r t y  owners . ( I )  

Mass s o l i c i t a t i o n s  by t a x  c o n s u l t a n t s  and the no c o s t ,  no r i s k  n a t u r e  o f  

the c u r r e n t  p r o p e r t y  t a x  appeals  process i n v i t e s  appeals which lack  m e r i t  

and o n l y  serve t o  o v e r l o a d  and abuse the appeals  system. I n s t i t u t i n g  

f i l i n g  fees and o t h e r  measures shou ld  be cons ide red  t o  d i scourage  

i n d i s c r i m i n a t e  appeals  o f  t h i s  t y p e .  

C u r r e n t  Process 
I n v i t e s  Appeals 

The c u r r e n t  process o f  a p p e a l i n g  t o  D i v i s i o n  One i n v i t e s  appeals 

r e g a r d l e s s  o f  t h e i r  m e r i t .  There i s  no c o s t  i n v o l v e d  i n  a p p e a l i n g ,  and 

the wors t  p o s s i b l e  outcome i s  t h a t  the p r o p e r t y  v a l u a t i o n  w i l l  n o t  

change. The tax  c o n s u l t i n g  i n d u s t r y  has taken advantage o f  these 

c i r cumstances ,  r e s u l t i n g  i n  enormous inc reases  i n  the  number o f  appeals 

f i l e d  i n  recent  y e a r s .  Many o f  these appeals  a r e  f r i v o l o u s .  

Tax c o n s u l t a n t s  g e n e r a t e  mass appeals  - Much o f  the inc rease  i n  the  

b o a r d ' s  workload i s  a t t r i b u t a b l e  t o  tax  c o n s u l t a n t s  who have recogn ized 

and taken  advantage o f  a  p o t e n t i a l l y  l u c r a t i v e  f i n a n c i a l  o p p o r t u n i t y .  

The number o f  t a x  c o n s u l t a n t s  i n v o l v e d  i n  t h e  p r o p e r t y  tax  appeals 

process began t o  grow i n  1985. Tax c o n s u l t a n t  appeals rep resen t  a  l a rge  

p o r t i o n  o f  the b o a r d ' s  work load .  A t  l e a s t  32 pe rcen t  o f  t h e  3,522 

appeals  f i l e d  i n  1987 and a t  l e a s t  40 pe rcen t  o f  the 4,299 appeals  f i l e d  

i n  1988 invo lved  t a x  c o n s u l t a n t s .  

The board rece ived  t h i s  l e t t e r  because i t  i s  l i s t e d  as the  owner f o r  a l l  county 

p roper ty .  



Tax c o n s u l t a n t s  have generated bus iness  through te lephone c o n t a c t s ,  

m a i l i n g s ,  and adver t i sements  i n  v a r i o u s  p u b l i c a t i o n s .  These 

s o l i c i t a t i o n s  a r e  a t t r a c t i v e  t o  the  p r o p e r t y  owner because i t  may cost  

the  owner n o t h i n g  t o  respond. Some c o n s u l t a n t s  a r e  p a i d  on a  cont ingency 

b a s i s ,  u s u a l l y  a  percentage o f  any tax  savings generated.  Moreover, 

d u r i n g  the 1989 season, a  taxpayer responding t o  a  c o n s u l t a n t  d i d  not  

r i s k  a  tax  i n c r e a s e .  No v a l u a t i o n s  were increased,  even i f  an increase 

may have been war ran ted . ' "  T h e r e f o r e ,  the money-saving p o t e n t i a l  may 

have been s u f f i c i e n t  t o  cause many p r o p e r t y  owners t o  respond favorab ly  

t o  tax  c o n s u l t a n t  s o l i c i t a t i o n s .  

Some appeals have even been f i l e d  w i t h o u t  the consent o f  the p r o p e r t y  

owner. Mar icopa County has documented severa l  cases i n  which p r o p e r t y  

owners were unaware t h a t  an agent had f i  l e d  an appeal a t  the  county l e v e l .  

Many appeals are frivolous - Many appeals f i l e d  w i t h  D i v i s i o n  One a re  

w i t h o u t  m e r i t  and o n l y  serve t o  o v e r l o a d  the appeals system. The board 

cha i rpe rson  b e l i e v e s  many tax  agent appeals  are  f r i v o l o u s  and f i l e d  j u s t  

t o  see what the agent can ge t  out  o f  t h e  system. 

An a n a l y s i s  o f  t h e  outcomes o f  tax  appeals  f i l e d  i n  1988 shows t h a t  most 

tax  c o n s u l t a n t  appeals  d i d  no t  r e s u l t  i n  a  tax r e d u c t i o n .  As shown i n  

Table 3 (see page 1 7 ) ,  o n l y  11 p e r c e n t  o f  the tax  c o n s u l t a n t  appeals 

r e s u l t e d  i n  a  r e d u c t i o n  i n  f u l l  cash va lue ,  and 27 percen t  a c t u a l l y  

r e s u l t e d  i n  an inc rease  i n  f u l l  cash v a l u e .  I n  c o n t r a s t ,  22 percent  o f  

the  appeals which d i d  no t  i n v o l v e  a  c o n s u l t a n t  r e s u l t e d  i n  a  r e d u c t i o n ,  

and 10 percen t  r e s u l t e d  i n  an inc rease  i n  f u l l  cash v a l u e .  These 

d i f f e r e n c e s  suggest t h a t  tax  c o n s u l t a n t s  may f i l e  more f r i v o l o u s  appeals 

than taxpayers  a c t i n g  on t h e i r  own b e h a l f .  

( 1 )  I n  1988, t h e  board inc reased  many v a l u e s  i n  taxpayer appealed cases. However i t  

was adv ised  by t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  t h a t  i t  d i d  n o t  have c l e a r  s t a t u t o r y  

a u t h o r i t y  t o  do so. I t  d i d  n o t  i n c r e a s e  taxpayer  appealed va lues  i n  1989, even i f  
warranted ( u n l e s s  DOR o r  t h e  assessor  c r o s s  appealed);  and, t h e r e f o r e ,  taxpayers 
d i d  n o t  r i s k  i n c r e a s i n g  t h e i r  t a x  l i a b i l i t y  i f  they f i l e d  an appeal .  



TABLE 3 

RESULTS OF TAX CONSULTANT APPEALS 
FILED IN  1988 

Reduc t i on Increase I n  
I n  F u l l  No Fu l  1 Cash 

Cash Value Change Va I ue To ta l  

Tax Consul tant  
Appeal s  169 (11%) 960 (62%) 420 (27%) 1,549 

A l  I Other 537 (22%) 1,622 (68%) 228 (10%) 2,387 
Appeal s  

Source: Aud i t o r  General a n a l y s i s  o f  D i v i s i o n  One board p e t i t i o n  da ta  

F i l i n g  Fees and Other Measures 
Shou 1 d Be Considered 

F i l i n g  fees and o the r  app rop r i a t e  measures should  be cons idered t o  

d iscourage f r i v o l o u s  and i n d i s c r i m i n a t e  appeals .  Nominal f i l i n g  fees may 

h e l p  t o  de te r  the f i l i n g  o f  appeals which lack a  l e g i t i m a t e  b a s i s .  Other 

measures, such as c l a r i f y i n g  the boa rd ' s  a u t h o r i t y  t o  r a i s e  p rope r t y  

va lues ,  may a l s o  d iscourage f r i v o l o u s  f i l i n g s .  

F i l i n g  fees - Requ i r i ng  a  nominal f i l i n g  fee may discourage taxpayers 

and consu l t an t s  from f i l i n g  i n d i s c r i m i n a t e  appeals .  F i l i n g  fees a re  

common i n  j u d i c i a l  cases. Appe l lan ts  pay a $25 f i l i n g  fee i n  Super ior  

Court  and a t  the Court  o f  Appeals. Even smal l  c la ims  c o u r t s  r e q u i r e  a  

f i l i n g  fee.  I n  Maricopa County,  a  $3 fee i s  r equ i r ed  i f  the c l a i m  amount 

i s  less  than $1,000. A $20 fee i s  r equ i r ed  i f  the c l a i m  amount i s  

between $1,000 and $2,500. 

A few s t a t e s  w i t h  a d m i n i s t r a t i v e  tax appeals bod ies  s imi l a r  t o  A r i zona ' s  

a l s o  r e q u i r e  a  f i l i n g  f ee .  The S ta te  o f  Washington has set  i t s  f i l i n g  



fee a t  $5.  I l l i n o i s  has proposed i n s t i t u t i n g  a f i l i n g  fee f o r  i t s  board 

o f  $20 per p a r c e l .  "' New Hampshire charges a $25 fee p l u s  $5 f o r  

each a d d i t i o n a l  p l a i n t i f f .  Thus, p r o p e r t i e s  j o i n t l y  owned by a husband 

and w i f e  r e q u i r e  a $30 f i l i n g  fee.  

To ensure t h a t  fees a re  no t  p r o h i b i t i v e ,  the D i v i s i o n  One c l e r k  has 

suggested t h a t  fees be se t  on a s l i d i n g  sca le  based on the v a l u a t i o n  o r  

type o f  p rope r t y  i nvo l ved .  P r o p e r t i e s  o f  lower va lue  cou ld  be charged a 

lower f i l i n g  fee under the assumption t h a t  these owners would have less 

a b i l i t y  t o  pay. M ich igan  has i n s t i t u t e d  t h i s  type o f  s l i d i n g  sca le  fee 

s t r u c t u r e  f o r  a l l  r e s i d e n t i a l  r e n t a l ,  a g r i c u l t u r a l ,  income produc ing ,  and 

business p r o p e r t i e s .  Fees range from $50 t o  $250 depending on the  va lue 

o f  the p r o p e r t y .  

I n  a d d i t i o n  t o  d i scou rag ing  f r i v o l o u s  appeals,  a f i l i n g  fee would 

generate  a d d i t i o n a l  revenue t o  support  board ope ra t i ons .  A f i l i n g  fee o f  

o n l y  $10 per appeal ,  f o r  example, would have generated over $60,000 i n  

new revenue i n  1989 t o  support  D i v i s i o n  One ope ra t i ons .  Imposing a fee 

o f  $20 per parce l  as proposed i n  I l l i n o i s  would generate enough revenue 

t o  cover the boa rd ' s  e n t i r e  cu r ren t  budget .  

Other measures - The board cha i rperson  has suggested an a l t e r n a t i v e  

might  be t o  g i ve  the  board a u t h o r i t y  t o  r a i s e  assessed v a l u a t i o n s  i f  

app rop r i a t e  and war ran ted .  According t o  a L e g i s l a t i v e  Counc i l  op i n i on  

dated J u l y  6 ,  1989, the board c u r r e n t l y  does no t  have t h i s  a u t h o r i t y  i n  

appeals brought by taxpayers .  Accord ing t o  the board cha i rperson ,  

however, g i v i n g  the  board the a u t h o r i t y  t o  r a i s e  va lues where app rop r i a t e  

would be one o f  the  most e f f e c t i v e  ways t o  d iscourage f r i v o l o u s  

appea l s . (') The board  has general  s t a t u t o r y  a u t h o r i t y  t o  equa l i ze  

va lues  i n  i t s  enab l i ng  s t a t u t e s .  I n  a d d i t i o n ,  under A . R . S .  942-174 the 

board may a t  any t ime request t o  review v a l u a t i o n s  and may " inc rease  o r  

( 1 )  An i n d i v i d u a l  appeal may i n v o l v e  mu1 t i  p l  e  p a r c e l  S .  

( 2 )  An a l t e r n a t i v e  measure suggested by t h e  board cha i rpe rson  i s  a l l o w i n g  t h e  board t o  

recover  cos ts  f rom t h e  a p p e l l a n t  i f  an appeal i s  determined, upon rev iew,  t o  be 
f r i v o l o u s .  She compares t h i s  approach t o  t h e  awarding o f  fees by t h e  c o u r t s  as a  

s a n c t i o n  a g a i n s t  f r i v o l o u s  l a w s u i t s .  



decrease" a  p rope r t y  v a l u a t i o n  t o  achieve e q u a l i z a t i o n .  However, t h i s  

a u t h o r i t y  does no t  extend t o  taxpayer appealed v a l u a t i o n s  un less a  c ross  

appeal i s  f i l e d  by DOR o r  the assessor .  I n  c o n t r a s t ,  I l l i n o i s '  P rope r t y  

Tax Appeal Board increases v a l u a t i o n s  i n  taxpayer appeals when 

warranted. Accord ing t o  i t s  c h i e f  hear ing  o f f i c e r ,  i t  i s  the boa rd ' s  

i n t e n t  t o  determine the c o r r e c t  assessment and i n  some cases t h a t  r e s u l t s  

i n  an increase i n  the v a l u a t i o n .  

To discourage f r i v o l o u s  appeals ,  the L e g i s l a t u r e  should  cons ider :  

1 ,  Amending board s t a t u t e s  t o  r e q u i r e  appe l l an t s  t o  pay a  f i l i n g  fee.  

2 .  P r o v i d i n g  the board w i t h  c l e a r  s t a t u t o r y  a u t h o r i t y  t o  r a i s e  

v a l u a t i o n s  t o  f u l l  cash va lue  where app rop r i a t e .  



FINDING I l l  

THE BOARD NEEDS TO PROVIDE MORE INFORMATION 

IN  ITS WRITTEN DECISIONS 

Due t o  i t s  overwhelming work load and t ime c o n s t r a i n t s ,  D i v i s i o n  One i s  

a l s o  unable t o  genera te  adequate ly  d e t a i l e d  w r i t t e n  d e c i s i o n s .  F i n d i n g s  

o f  Fact  and Conc lus ions o f  Law do n o t  p r o v i d e  taxpayers  w i t h  s u f f i c i e n t  

i n f o r m a t i o n  t o  unders tand the b a s i s  o f  the b o a r d ' s  d e c i s i o n s .  A t  the  

c l o s e  o f  i t s  1988 appeals  season, the board was so overburdened w i t h  

cases t h a t  i t  was unab le  t o  p r o v i d e  some taxpayers  w i t h  even t h i s  l i m i t e d  

amount o f  i n f o r m a t i o n  r e q u i r e d  by law. 

F i n d i n g s  o f  Fac t  and Conc lus ions o f  Law 
Must Be P r o v i d e d  

The b o a r d ' s  w r i t t e n  d e c i s i o n s  shou ld  i n c l u d e  s u f f i c i e n t  i n f o r m a t i o n  t o  

suppor t  the b o a r d ' s  a c t i o n s .  A.R.S. 541-1063 r e q u i r e s  t h a t  

a d m i n i s t r a t i v e  agenc ies  p r o v i d e  s e p a r a t e l y  s t a t e d  F i n d i n g s  o f  Fact  and 

Conc lus ions o f  Law i n  con tes ted  cases i n  wh ich the  f i n a l  d e c i s i o n  o r  

o rde r  i s  adverse t o  any p a r t y  t o  the  case.  T h i s  s t a t u t e  and Board Rule  

R16-2-120 f u r t h e r  mandate t h a t  D i v i s i o n  One s t a t e  the  u n d e r l y i n g  f a c t s  

s u p p o r t i n g  i t s  f i n d i n g s .  

W r i t t e n  D e c i s i o n s  P r o v i d e  
I n s u f f i c i e n t  I n f o r m a t i o n  

D i v i s i o n  One's w r i t t e n  d e c i s i o n s  do n o t  p r o v i d e  much d e t a i l  and may n o t  

f u l l y  meet t h e  s p i r i t  and i n t e n t  o f  the s t a t u t o r y  requ i rement  and the  

board ' s  r u l e .  To meet the  demands c r e a t e d  by i t s  i n c r e a s i n g  work load,  

the  board has developed a  computer-aided method f o r  g e n e r a t i n g  w r i t t e n  

d e c i s i o n s .  However, t h e  n a r r a t i v e s  d e s c r i b i n g  the  b o a r d ' s  d e c i s i o n s  a r e  

b r i e f  and p r o v i d e  l i t t l e  i n s i g h t  i n t o  the reason ing  beh ind  the 

d e c i s i o n s .  By c o n t r a s t ,  t ax  appeal agencies i n  o t h e r  s t a t e s  i n c l u d e  more 

d e t a i l  and e x p l a n a t i o n  i n  t h e i r  w r i t t e n  d e c i s i o n s .  

D e c i s i o n s  a r e  computer-generated - D i v i s i o n  One's w r i t t e n  d e c i s i o n s  

t y p i c a l l y  c o n s i s t  o f  two pages. The f i r s t  page shows, i n  numer ica l  



format ,  the b o a r d ' s  v a l u a t i o n  o f  the p rope r t y  i n  ques t i on .  The second 

page con ta i ns  the  boa rd ' s  F ind ings  o f  Fact and Conclusions o f  Law i n  

n a r r a t i v e  form. (See Appendix I , page A-1 , f o r  a  document sample.)  

To accommodate i t s  enormous workload, the board has developed an 

"assembly l i n e , ' '  computer-aided method f o r  gene ra t i ng  i t s  n a r r a t i v e  

F ind ings  o f  Fact and Conclusions o f  Law. Three paragraphs i n  the 

n a r r a t i v e  may be changed. The remainder a re  s tandard paragraphs 

conta ined i n  each d e c i s i o n .  The paragraphs which change a re  the 

p e t i t i o n e r ' s  argument (what the appe l l an t  taxpayer c la imed i n  h i s  o r  her 

appea l ) ,  the respondent 's  argument ( u s u a l l y  the county assessor o r  the 

Department o f  Revenue ' s  defense o f  the assessed va I ua t i on , and the 

boa rd ' s  f i n d i n g  o r  dec i s i on .  The board has developed numbered codes 

which, when en te red  i n t o  the computer, generate  "canned" n a r r a t i v e s  which 

correspond ( t o  the ex ten t  p o s s i b l e )  t o  the se lec ted  p e t i t i o n e r  and 

respondent arguments. I n  a d d i t i o n ,  the boa rd ' s  conc lus ion  o r  dec is ions  

a re  a l s o  generated from a computer code which corresponds t o  a  

p r e w r i t t e n ,  canned n a r r a t i v e .  (The board improved and expanded i t s  

s e l e c t i o n  o f  these n a r r a t i v e s  i n  1988 and r e c e n t l y  s t a t e d  i t  has over 

800 n a r r a t i v e s . )  However, s i nce  the s e l e c t i o n  o f  d e c i s i o n  codes w i l l  not  

adequately f i t  every case, a  few dec is ions  a re  no t  computer-generated i n  

f u l l  and must be custom d r a f t e d .  

W r i t t e n  f i n d i n g s  and conc lus ions  do no t  e x p l a i n  b a s i s  o f  dec i s i ons  - 

The s tandard n a r r a t i v e s  which s t a t e  the boa rd ' s  dec i s i ons  a re  b r i e f  (most 

a re  o n l y  th ree  t o  f i v e  l i n e s ) ,  worded g e n e r a l l y ,  and d o n ' t  e x p l a i n  the 

reasons f o r  the boa rd ' s  dec i s i ons .  For example, the f o l l o w i n g  n a r r a t i v e  

i s  f r e q u e n t l y  used when the board makes no change i n  the assessed 

v a l u a t i o n :  

"The board f i n d s  t h a t  the p roper ty  i s  c o r r e c t l y  va lued,  and the 
va lue  se t  by the county i s  upheld.  The f u l l  cash va lue  f o r  
f u t u r e  years  i s  t o  be based upon s tandard app ra i sa l  methods and 
techniques."  

I n  t h i s  case, bo th  the appe l l an t  taxpayer and county assessor may have 

presented evidence a t  the  hear ing  suppo r t i ng  t h e i r  arguments. The 

appe l l an t  t y p i c a l l y  p resen ts  evidence t h a t  the v a l u a t i o n  i s  excess ive 

whi l e  the assessor presents  evidence t o  show t h a t  the p r o p e r t y  i s  



c o r r e c t l y  va lued.  The boa rd ' s  d e c i s i o n  s ta tement ,  however, does no t  

comment on the evidence presented by the p a r t i e s  o r  e x p l a i n  why the 

county assessor ' s  argument p r e v a i l e d .  

Even i n  more complex cases board d e c i s i o n s  tend t o  be b r i e f  and lack 

d e t a i l .  For example, i n  a  case i n v o l v i n g  a te lecommunicat ions company 

which was c e n t r a l l y  assessed by the Department o f  Revenue, the  company 

and the department were over $1.2 b i l l i o n  apa r t  i n  t h e i r  assessment o f  

the company's t o t a l  system va lue .  DOR es t imated  the company's va lue  a t  

approx imate ly  $3.28 b i l l i o n  whereas the  company pegged i t s  va lue  a t  about 

$2.06 b i l l i o n .  Us ing the same a l l o c a t i o n  f a c t o r ,  DOR va lued the 

company's Ar izona p r o p e r t y  a t  $44.7 m i l l i o n  w h i l e  the company es t imated  

i t s  Ar izona p rope r t y  a t  about $28 m i l l i o n .  I n  a  t h r e e - l i n e  s ta tement ,  

the board set  the  company's t o t a l  system va lue a t  approx imate ly  $2.7 

b i l l i o n ,  and the va lue  o f  i t s  A r i zona  p r o p e r t y  a t  a lmost $37 m i l l i o n .  

Al though the b o a r d ' s  f i g u r e s  d i f f e r  s i g n i f i c a n t l y  from b o t h  the company's 

and DOR's, the b o a r d ' s  dec i s i on  does no t  e x p l a i n  the r a t i o n a l e  f o r  

a r r i v i n g  a t  the v a l u a t i o n .  

More than h a l f  t he  taxpayers we surveyed who appeared b e f o r e  the  board 

f e l t  they d i d  not adequately understand the b a s i s  o f  the b o a r d ' s  d e c i s i o n  

i n  t h e i r  case. We contacted by te lephone a smal l  sample o f  taxpayers who 

had f  i led  an appea I i n  1989, had a hear i  ng , and had rece i ved a dec i s  i on 

from the board. Respondents were asked how we1 l they understood the 

bas i s  o f  the boa rd ' s  d e c i s i o n .  F i f t e e n  o f  the 28 respondents d i d  no t  

f ee l  they understood the  bas i s  o f  the d e c i s i o n .  

Appe l lan ts  whose cases were heard on-the-record were even more l i k e l y  t o  

s t a t e  t h a t  they d i d  no t  understand the bas i s  o f  the b o a r d ' s  dec i s i on .  

Twenty o f  28 respondents whose cases were heard on-the-record i n  1988 d i d  

no t  f e e l  they understood the b a s i s  o f  the  boa rd ' s  d e c i s i o n .  Whi le  

n e i t h e r  sample s i z e  was la rge  enough t o  p r o j e c t  t o  the e n t i r e  popu la t i on  

o f  appe l l an t s ,  responses suggest t h a t  taxpayers would welcome more 

i n f o rma t i on  e x p l a i n i n g  the boa rd ' s  dec i s i ons .  



Taxpayers a r e  no t  the  o n l y  p a r t i e s  who would b e n e f i t  f rom more 

i n f o rma t i ve  exp lana t i ons .  The Department o f  Revenue has a l s o  complained 

about the lack  o f  d e t a i l  i n  board d e c i s i o n s .  A DOR o f f i c i a l  s t a t e d  t ha t  

the boa rd ' s  F i n d i n g  o f  Fac ts  and Conclus ions o f  Law "a re  so vague i t  i s  

gene ra l l y  no t  p o s s i b l e  t o  determine how the va lue  was d e r i v e d . "  

Other s t a t e s  - By c o n t r a s t ,  s i m i l a r  agencies i n  some o ther  s t a t e s  

inc lude  more d e t a i l  and exp lana t i on  i n  t h e i r  w r i t t e n  d e c i s i o n s .  The 

Washington S t a t e  Board o f  Tax Appeals,  f o r  example, d e t a i l s  the  unique 

f a c t s  p e r t a i n i n g  t o  each appeal and p rov ides  analyses and exp lana t i ons  o f  

dec is ions  i n  th ree  t o  four  pages o f  n a r r a t i v e .  Dec is ions  o f  the Colorado 

Board o f  Assessment Appeals a re  about t h ree  pages long and bo th  comment 

on the f a c t s  and evidence presented by the p a r t i e s ,  and p rov i de  i n s i g h t  

i n t o  the r a t i o n a l e  used i n  a r r i v i n g  a t  the d e c i s i o n .  Two o ther  s t a t e s  we 

contacted p rov i de  even l e n g t h i e r  and more d e t a i  l ed  w r i t t e n  d e c i s i o n s .  

However, no t  a l l  a re  comparable due t o  lower caseloads and d i f f e r e n t  t ime 

f  rames. 

Some Appe l l an t s  Received 
No W r i t t e n  Exp lana t ion  

Whi le most taxpayers rece ived w r i t t e n  dec i s i ons  which lacked d e t a i l ,  some 

taxpayers rece ived  no n a r r a t i v e  exp lana t i ons  a t  a l l  i n  v i o l a t i o n  o f  

A.R.S. 341-1063 and Board Rule R16-2-120. F i  nd i  ngs o f  Fact  and 

Conclusions o f  Law were no t  prepared and sent t o  553 o f  the a p p e l l a n t s  

whose cases were heard by the board a t  the c l ose  o f  the 1988 tax season. 

The d i v i s i o n  was so over loaded w i t h  cases i t  d i d  no t  have t ime t o  

generate t h i s  i n f o rma t i on .  

!ECJMENDAT l ONS 

I n  address ing the Board 's  t ime and resource c o n s t r a i n t s  noted i n  F i n d i n g  

I ,  the L e g i s l a t u r e  should cons ider  the Board 's  need t o :  

1 .  Inc lude  more in fo rmat ion  i n  i t s  w r i t t e n  dec i s i ons  e x p l a i n i n g  the 

bas i s  o f  i t s  dec i s i ons .  

2 .  Comply w i t h  A . R . S .  $41-1063 and Board Rule R16-2-120 and i nc l ude  

F ind ings  o f  Fact and Conclusions o f  Law i n  a l l  w r i t t e n  d e c i s i o n s .  



FINDING I V  

DIVISION ONE IS NOT COMPLYING WITH 

NOTICE REQUIREMENTS 

Problems coping w i t h  the boa rd ' s  work load have a l s o  been a t  l eas t  

p a r t i a l l y  respons ib le  f o r  f a i l u r e s  t o  comply w i t h  h e a r i n g  n o t i c e  

requirements,  D i v i s i o n  One o f  the Board o f  Tax Appeals does no t  always 

p rov i de  adequate n o t i c e  o f  hear ings .  The d i v i s i o n  has f a i l e d  t o  p rov i de  

appe l l an t s  due process by dec id i ng  some cases based o n l y  on w r i t t e n  

arguments w i thou t  p r o v i d i n g  p a r t i e s  the proper  o p p o r t u n i t y  t o  e i t h e r  

exe rc i se  o r  waive t h e i r  r i g h t  t o  p e r s o n a l l y  appear a t  the  hea r i ng .  I n  

a d d i t i o n ,  the d i v i s i o n  u s u a l l y  does no t  p rov i de  a t  l eas t  20-days n o t i c e  

o f  scheduled hear ings as r equ i r ed  by law. 

Some Cases Handled On-The-Record 
May Have V i o l a t e d  Due Process Requirements 
and Could P o t e n t i a l l y  R e s u l t  i n  Monetary L i a b i l i t y  

I n  1988 the board dec ided some o f  i t s  cases based s o l e l y  on w r i t t e n  

arguments w i thou t  f o l l o w i n g  i t s  r u l e s  which a l l o w  p a r t i e s  t o  o b j e c t  t o  

t h i s  procedure. I n  some instances p a r t i e s  were not  p rov i ded  the f u l l  

10-day pe r i od  t o  o b j e c t ,  and i n  o t h e r s  the p a r t i e s  were g i ven  no 
o p p o r t u n i t y  t o  o b j e c t .  These cases v i o l a t e d  no t  o n l y  the  b o a r d ' s  own 

r u l e s ,  bu t  a l so  due process requirements o f  S t a t e  and f ede ra l  laws. 

I n  l i e u  o f  ho l d i ng  a h e a r i n g ,  the  board may dec ide appeals on- the-record 

when 1 )  bo th  p a r t i e s  request i t  o r  2 )  when the  board o r d e r s  a  hear ing  

on-the-record and no o b j e c t i o n  i s  made w i t h i n  10 days. On-the-record 

(OTR) means t ha t  a l l  arguments w i l l  be i n  w r i t i n g ,  no o r a l  tes t imony  w i l l  

be taken, and n e i t h e r  p a r t y  w i l l  appear be fo re  the board.  Over 1,472 

cases were heard on-the-record i n  1988. 

Al though the board 's  r u l e s  a l l o w  f o r  persons t o  o b j e c t  t o  an OTR w i t h i n  

10 days, many were no t  p rov ided  10-days n o t i c e  o f  the b o a r d ' s  i n t e n t i o n s  



t o  handle the case on- the-record. " )  I n  1988, o n l y  42 percent  o f  the 

OTRs scheduled p rov i ded  a t  l eas t  10 days between the da te  the n o t i c e  was 

generated and t he  da te  the  OTR was scheduled. However, some o f  these 

persons d i d  no t  a c t u a l l y  have 10 days t o  o b j e c t  when m a i l i n g  t ime i s  

taken i n t o  account .  Even i f  the p a r t i e s  had ob jec ted  the board cou ld  not  

have accommodated them. 

The board decided many 1988 appeals on-the-record because the volume o f  

appeals exceeded a v a i l a b l e  t ime and resources.  The board scheduled many 

cases t o  be handled on-the-record because the members d i d  no t  have t ime 

to  ho ld  hear ings  g i ven  t h e i r  resource c o n s t r a i n t s .  I n  a d d i t i o n ,  the 

board 's  c l e r k  s t a t e d  t h a t  on some days, many more tax agent cases were 

scheduled f o r  hea r i ng  than cou ld  p o s s i b l y  be heard.  When the board ran 

out  o f  t ime t o  hear scheduled cases, these cases would be handled 

on-the-record w i t h o u t  g i v i n g  p a r t i e s  10-day advance w r i t t e n  n o t i c e  o r  the 

oppo r t un i t y  t o  o b j e c t .  

Ser ious lega l  r a m i f i c a t i o n s  cou ld  r e s u l t  from the  b o a r d ' s  f a i l u r e  t o  g i v e  

adequate n o t i c e  and oppo r t un i t y  t o  o b j e c t  t o  hand l i ng  cases 

on-the-record.  L e g i s l a t i v e  Counci I ,  i n  an o p i n i o n  dated June 7 ,  1989, 

noted t ha t  the board i s  sub jec t  t o  A r i zona ' s  A d m i n i s t r a t i v e  Procedures 

Act ( A . R . S  941-1001 e t  seq. )  which r equ i r es  t h a t  p a r t i e s  be g i ven  the 

r i g h t  t o  submit evidence i n  open hea r i ng  and t o  cross-examine - two 

procedura l  requirements not  met by on-the-record rev iews.  L e g i s l a t i v e  

Counc i I noted t h a t  "an on-the-record dec i s i on  does no t  const i t u t e  a  

hear ing  or  meet the  r e q u i s i t e s  o f  due process i f  t he re  i s  no o p p o r t u n i t y  

f o r  p a r t i e s  t o  o b j e c t . "  They concluded t ha t  i f  p a r t i e s  o b j e c t  t o  the 

board 's  procedures,  the cou r t s  would probably  r e q u i r e  the board t o  rehear 

the cases. F u r t h e r ,  the p a r t i e s  may be e n t i t l e d  t o  o b t a i n  t h e i r  

a t t o rneys '  fees.  Because the issue invo lves  due process and may a f f e c t  

( 1 )  Even i f  t h e  d i v i s i o n  p rov ides  10-days n o t i c e  p r i o r  t o  r e v i e w i n g  t h e  case 

on-the-record, p a r t i e s  may n o t  r e a l i z e  they can o b j e c t  t o  t h i s  procedure.  The 

l e t t e r  accompanying t h e  OTR n o t i c e  makes no re fe rence  t o  a  p e r s o n ' s  r i g h t  t o  o b j e c t  

t o  t h i s  t y p e  proceeding.  A copy of  t h e  d i v i s i o n ' s  r u l e s ,  which i d e n t i f i e s  p a r t i e s '  
r i g h t  t o  o b j e c t  t o  OTRs, i s  enc losed w i t h  t h e  l e t t e r .  However, t h e  d i v i s i o n ' s  

procedures would be improved i f  t h e  l e t t e r  made r e f e r e n c e  t o  t h e  10-day p e r i o d .  



persons '  p r o p e r t y  i n t e r e s t s ,  p a r t i e s  have a  c o n s t i t u t i o n a l  c l a i m  under 

f e d e r a l  law f o r  due process safeguards.  The f e d e r a l  law a l s o  a l l o w s  

aggr ieved p a r t i e s  t o  o b t a i n  a t t o r n e y s '  fees .  

Hearing Not ices  Are 
Not Timely 

F u r t h e r ,  D i v i s i o n  One's c u r r e n t  p r a c t i c e  o f  s c h e d u l i n g  hear ings  two weeks 

i n  advance does n o t  a l l o w  s u f f i c i e n t  t ime t o  n o t i f y  p a r t i e s  i n v o l v e d .  

A . R . S .  541-1061 r e q u i r e s  n o t i c e  be g i v e n  a t  l e a s t  20 days p r i o r  t o  the 

da te  se t  f o r  the  h e a r i n g  (un less  o t h e r w i s e  p r o v i d e d  by law) . " )  

However, i n  1988 o n l y  11 percen t  o f  the h e a r i n g s  scheduled (270 o f  the 

2,459 scheduled f o r  h e a r i n g )  p rov ided  a t  l e a s t  20 days n o t  i c e  t o  the 

p a r t i e s  invo lved .  '" On average, persons were n o t i f i e d  about 13 days 

p r i o r  t o  the hear ing . " '  T h i s  may no t  be adequate n o t i c e  f o r  some 

persons t o  a t t e n d  t h e  h e a r i n g .  

The c l e r k  b e l i e v e s  p r o v i d i n g  20-days n o t i c e  i s  i m p r a c t i c a l  g i v e n  the  

l i m i t e d  t ime frame the  board  has t o  hear appea ls ,  the  volume o f  appeals 

t h a t  must be scheduled,  and space a v a i l a b i l i t y .  I n  a d d i t i o n ,  t h e  date  

the case i s  f i l e d  impacts t h e  b o a r d ' s  a b i l i t y  t o  p r ~ v i d e  20-days n o t i c e .  

For example, s ince t h e  board  must hear and dec ide  most cases by J u l y  25,  

a  case rece ived i n  l a t e  June may be imposs i b  l e  t o  schedu l e  w i  t h  20-days 

n o t i c e .  However, i f  a  p a r t y  l a t e r  o b j e c t e d  and c o u l d  prove t h a t  the 

shor tened n o t i c e  a f f e c t e d  h i s  o r  her  ab i  l i t y  t o  prepare f o r  the  case o r  

i n  some way h u r t  t h e  case, the  appeal cou I d  be remanded by a  c o u r t  back 

t o  t h e  d i v i s i o n  f o r  a  r e h e a r i n g .  

) Appeals i n v o l v i n g  personal  p r o p e r t y ,  p r i v a t e  c a r  companies, and equal i z a t i  on o rders  
a l l  p r o v i d e  f o r  s h o r t e r  h e a r i n g  n o t i c e .  However, these t y p e  of appeals  p robab ly  
accounted f o r  l e s s  than 100 o f  t h e  4,299 appeals  i n  1988. 

( * )  A s t a t i s t i c a l l y  v a l i d  sample o f  352 cases was randomly s e l e c t e d  f rom t h e  p o p u l a t i o n  
o f  4,299 appeals f i l e d  i n  1988. O f  t h e  352 cases s e l e c t e d ,  223 were scheduled f o r  
a  hear ing  and 114 were scheduled t o  be heard OTR.  ( F i f t e e n  of  t h e  352 cases were 
withdrawn p r i o r  t o  b e i n g  scheduled o r  were n o t  t i m e l y  f i l e d . )  The sample has a  

r e l i a b i l i t y  o f  25 p e r c e n t  a t  t h e  95 percen t  con f idence  l e v e l .  
( 3 )  Th is  "average n o t i c e  t ime"  i s  t h e  number o f  days between t h e  d a t e  t h e  n o t i c e  was 

generated and t h e  da te  o f  t h e  hear ing ,  and does n o t  t a k e  i n t o  account  t i m e  i n  t h e  

mai 1 .  



RECOWENDATION 

D i v i s i o n  One o f  t h e  Board o f  Tax Appeals should  adopt procedures t o  a l l o w  

f o r  adequate n o t i c e  t o  p a r t i e s  o f  cases scheduled f o r  h e a r i n g  and f o r  

cases t o  be heard on- the- record.  I n  a d d i t i o n ,  the  board  shou ld  h o l d  

hear ings i n  cases where p a r t i e s  o b j e c t  t o  an OTR p roceed ing .  



FINDING V 

BOARD MEMBER COMPENSATION 

I S  INADEQUATE 

I n  Maricopa County where c u s t o d i a l  workers make n e a r l y  $7  per hou r ,  and 

s a l a r i e s  f o r  l abore rs  and groundskeepers average over $8 an hour ,  board 

members respons ib le  f o r  dec i s i ons  i n v o l v i n g  m i l l i o n s  o f  d o l l a r s  i n  tax 

revenues make an average o f  $6.25 an hour .  Given the  work load and t ime 

requ i red  o f  members o f  the S t a t e  Board o f  Tax Appeals,  such pay l e v e l s  

make board se r v i ce  a f i n a n c i a l  ha rdsh ip .  Compensation l e v e l s  a re  w e l l  

below those p a i d  t o  i n d i v i d u a l s  i n  many o the r  occupa t ions ,  t o  the b o a r d ' s  

hear ing o f f i c e r s ,  and t o  members o f  s i m i l a r  boards i n  o the r  s t a t e s .  

Board Se rv i ce  Requ i r es  
a Major Time Comnitment 

Membership on D i v i s i o n  One o f  the  S t a t e  Board o f  Tax Appeals r e q u i r e s  a 

s i g n i f i c a n t  t ime commitment because o f  the enormous work load.  D i v i s i o n  

One rece ived 4,299 p rope r t y  tax  appeals i n  1988 and has rece i ved  more 

than 6,000 appeals so f a r  i n  1989. I n  an e f f o r t  t o  accommodate the 

r a p i d l y  growing caseload,  board members worked from 77 t o  160 days i n  

f i s c a l  year 1988. Fur thermore,  d u r i n g  the t ax  appeals season, board 

members work almost f u l l - t i m e .  Hear ings a re  scheduled throughout the  day 

on nea r l y  every a v a i l a b l e  day d u r i n g  t h i s  four-month p e r i o d .  I n  1988, 

hear ings were scheduled on 33 days i n  May and June a lone .  On days when 

hear ings a re  no t  scheduled and i n between hear i ngs , board members rev iew 

evidence and make dec i s i ons  rega rd i ng  appeals .  The d i v i s i o n ' s  board 

members f r equen t l y  work more than e i g h t  hours a day and may work on 

weekends as we l I .  

I n  c o n t r a s t ,  the amount o f  t ime requ i r ed  o f  i n d i v i d u a l s  s e r v i n g  on o the r  

Ar izona boards tends t o  be much more l i m i t e d .  For ins tance ,  members o f  

the Racing Commission meet once a month on average. These meet ings l a s t  

approx imate ly  four hours .  The members o f  the  Technica l  R e g i s t r a t i o n  

Board meet q u a r t e r l y ,  .ho ld  te lecon fe rences  once o r  tw i ce  per month,  and 



h o l d  hear ings on occas ion .  The L i quo r  Board t y p i c a l l y  meets two days per 

month and ho lds  panel  meet ings p e r i o d i c a l l y .  

Members o f  the S t a t e  Board o f  Tax Appeals a re  r espons ib l e  f o r  making 

impor tant  dec i s i ons  concern ing  A r i z o n a ' s  tax  revenues. I n  1988, nea r l y  

$109 m i  l l i on  i n  tax  revenue was generated from p r o p e r t i e s  whose 

v a l u a t i o n s  were appealed t o  D i v i s i o n  One. Some o f  the  cases rece ived  by 

the d i v i s i o n  a re  ve r y  t e c h n i c a l  and i nvo l ved .  For i ns tance ,  the board 

must determine the  v a l u e  o f  p r o p e r t y  owned by l a rge  c o r p o r a t i o n s .  These 

companies may have landho ld ings  s c a t t e r e d  throughout  the  s t a t e .  To make 

appeals dec i s i ons ,  board members must have a  good unders tand ing  o f  

t a x a t i o n ,  p rope r t y  v a l u a t i o n ,  and a p p r a i s a l .  

Compensation Prov ided  t o  
Board Members I s  Inadequate 

Desp i t e  the number o f  hours  worked by D i v i s i o n  One's board members and 

t he  complex i ty  o f  t he  s u b j e c t  a rea ,  they rece ive  approx imate ly  $6 .25 per 

hour on average. " ' T h i s  l e v e l  o f  compensation i s  inadequate when 

compared t o  the s a l a r i e s  o f  o t he r  occupa t ions ,  t he  b o a r d ' s  hear ing  

o f f i c e r s ,  and board members i n  o the r  s t a t e s .  As a  r e s u l t  o f  the  low pay 

and subs tan t i a l  t ime requi rement ,  i t  has been d i f f i c u l t  f o r  the 

Governor 's  O f f i c e  t o  a t t r a c t  board members. 

The Ar izona Department o f  Economic S e c u r i t y ' s  Maricopa County Employer 

Wage Survey f o r  1988 i n d i c a t e s  t h a t  among the occupat ions surveyed, on ly  

food se rv i ce  workers ,  n u r s i n g  a s s i s t a n t s ,  and f i l e  c l e r k s  make l ess  than 

members o f  the Board o f  Tax Appeals.  C l e r k  t y p i s t s ,  s e c r e t a r i e s ,  and 

s e c u r i t y  o f f i c e r s  a l l  have a  h igher  weighted h o u r l y  average wage than 

board members. (2)  

( 1  A .R.S .  $42-171G p r o v i d e s  t h a t  board members r e c e i v e  compensat ion o f  $50 p e r  day 

p l u s  t r a v e l  and o t h e r  expenses. Because board members g e n e r a l l y  work 8 hours o r  

more p e r  day d u r i n g  t h e  appeals season, t h e  pay t r a n s l a t e s  t o  an h o u r l y  r a t e  o f  
$6.25 p e r  hour o r  l e s s  when over t ime  i s  i n v o l v e d .  

( 2 )  The weighted h o u r l y  average wage p a i d  i s  t h e  weighted mean o f  a l l  peop le  employed 
i n  t h e  p a r t i c u l a r  occupa t ion  among t h e  f i r m s  surveyed. Data were c o l l e c t e d  from 

f i r m s  w i t h  300 o r  more employees. 



Hearing o f f i c e r s  employed by the  board on a  c o n t r a c t  b a s i s  make 

s u b s t a n t i a l l y  more than the  board members they s e r v e .  Hear ing  o f f i c e r s  

a re  u t i l i z e d  d u r i n g  the p r o p e r t y  t a x  appeal season t o  conduct research,  

take tes t imony ,  and make recommendations t o  the  board  concern ing the 

cases they h e a r .  For t h e i r  s e r v i c e s ,  these h e a r i n g  o f f i c e r s  r e c e i v e  

between $25 and $32 per h o u r .  The board makes p e r i o d i c  use o f  an 

a t t o r n e y  who i s  p a i d  a t  a  r a t e  o f  $60 per h o u r .  ( 1 )  

A survey o f  s i m i l a r  tax  appeal boards i n  o t h e r  s t a t e s  suggests t h a t  board 

members i n  o t h e r  s t a t e s  r e c e i v e  s u b s t a n t i a l l y  more compensat ion.  As 

Table 4 (see page 32)  c l e a r l y  shows, A r i z o n a ' s  board  members r e c e i v e  l e s s  

pay than i s  p r o v i d e d  t o  o f f i c i a l s  i n  any o f  the  seven s t a t e s  surveyed. 

I f  the caseloads o f  these agenc ies a r e  cons ide red ,  t h e  d isc repancy  i n  pay 

i s  even more g l a r i n g .  For example,  a l t h o u g h  the  Colorado Board o f  

Assessment Appeals rece ived  o n l y  1,855 p r o p e r t y  tax  appeals  i n  1988 and 

i s  not  s u b j e c t  t o  s t a t u t o r y  t ime  c o n s t r a i n t s ,  board members a r e  p a i d  

n e a r l y  t h r e e  t imes as much as A r i z o n a ' s  board members. I l l i n o i s '  

P roper ty  Tax Appeal Board members earn $28,000 a n n u a l l y ,  y e t  i n  1988 

rece ived approx imate ly  t h e  same number o f  appeals  as A r i z o n a ' s  

0oard."' The pay d isc repancy  i s  even g r e a t e r  c o n s i d e r i n g  t h a t  

l l l i n o i s  board members a c t u a l l y  hear v e r y  few cases.  Hear ing  o f f i c e r s  

hear most o f  the cases and p repare  w r i t t e n  d e c i s i o n s  f o r  the  b o a r d ' s  

approva l .  

One o f  t h e  c u r r e n t  members of t h e  S t a t e  board i s  a l s o  an a t t o r n e y ,  b u t  as noted 
b e f o r e  .on1 y rece ives  $50 p e r  day. 

( 2 )  I l l  i n o i  s  board members a r e  a1 so p a r t - t i m e .  



TABLE 4 

COMPARISON OF COMPENSATION LEVELS AND WORKLOAD 
I N  ARIZONA AND OTHER STATES 

S t a t e  

Ar i zona 

F u l  I - t i m e  Number o f  L e v e l  o f  
o r  P a r t - t i m e  Appeals ( a )  Compensation 

P a r t - t i m e  4,299 $ 50Iday 

Nevada P a r t - t i m e  7 2 60/day 
I daho Par t - t  ime 137 75/day 
South Dakota  P a r t - t i m e  146 75/day 
Colorado Par t - t  ime 1 ,855 140Iday 
I I l  i n o i s  P a r t - t i m e  4,357 28,00O/year 
Washington F u l  I - t i m e  1 ,873 55,404/year 
Kansas F u l  I - t i m e  6,321 59,208/year 

( a )  Colorado, I l l i n o i s ,  and Washington appeals a re  f o r  f i s ca l  year 1988. Arizona, 
Idaho, Kansas, Nevada, and South Dakota appeals a re  f o r  calendar year 1988. 

Source:  A u d i t o r  G e n e r a l ' s  survey o f  tax  appeal boards i n  o t h e r  s t a t e s  

E x i s t i n g  compensation l e v e l s  make i t  d i f f i c u l t  t o  a t t r a c t  board  members. 

An e x e c u t i v e  a s s i s t a n t  t o  the  Governor i n d i c a t e d  t h a t  i t  was ve ry  

d i f f i c u l t  t o  f i n d  c a n d i d a t e s  w i l l i n g  t o  serve on the  board because o f  the 

s u b s t a n t i a l  t ime requ i rement  and low pay.  I n  1988, f o r  example, D i v i s i o n  

One c a r r i e d  one vacancy throughout  most o f  the  tax  appeal season. There 

was a l s o  a vacancy i n  D i v i s i o n  Two from January u n t i l  J u l y  1989. The 

e x e c u t i v e  a s s i s t a n t  t o  t h e  Governor r e s p o n s i b l e  f o r  ove rsee ing  the  board 

b e l i e v e s  t h a t  board  member compensat ion shou ld  be r a i s e d  t o  approx ima te ly  

$250 per  day t o  make i t  e a s i e r  t o  a t t r a c t  q u a l i f i e d  cand ida tes .  

L e g i s l a t i o n  was i n t r o d u c e d  d u r i n g  the 1989 r e g u l a r  sess ion  t o  address,  i n  

p a r t ,  t h e  prob lem o f  inadequate  pay ,  b u t  the b i l l  d i d  n o t  pass .  Senate 

B i  l l 1256 would have inc reased  board  member pay,  wh ich has n o t  changed 

s i n c e  1967, t o  $150 per  day .  

RECOWENDATION 

The L e g i s l a t u r e  shou ld  c o n s i d e r  i n c r e a s i n g  the  l e v e l  o f  compensation 

r e c e i v e d  by  members o f  t h e  S t a t e  Board o f  Tax Appeals.  T h i s  would 

f a c i l i t a t e  the  Governor ' s  e f f o r t s  t o  a t t r a c t  q u a l i f i e d  cand ida tes  t o  f i l l  

vacanc ies  on the board .  
32 



OTHER PERTINENT INFORMATION 

D i v i s i o n  One's D e c i s i o n  and D e l i b e r a t i o n  
Procedures V i o l a t e d  Open Meet ing Law 

Dur ing  the course o f  our a u d i t  we determined t h a t  D i v i s i o n  One's process 

f o r  d e l i b e r a t i n g  and dec id i ng  cases was no t  i n  compliance w i t h  open 

meet ing law requi rements .  However, D i v i s i o n  One r e c e n t l y  i n s t i t u t e d  

procedures which shou ld  b r i n g  i t  i n t o  compl iance. 

P r i o r  to  June 30,  1989, D i v i s i o n  One d e l i b e r a t e d  and dec ided cases as 

t ime a l lowed.  T y p i c a l l y ,  a  case would be scheduled f o r  hea r i ng ,  and 

p a r t i e s  would p resen t  t h e i r  evidence a t  t h a t  t ime .  However, i n  most 

cases a  dec i s i on  was made a t  some l a t e r  unscheduled d a t e .  A t  the t ime o f  

the hear ing ,  a p p e l l a n t s  were no t  in formed when the board would meet t o  

d e l i b e r a t e  and dec ide  t h e i r  case. I ns tead ,  due t o  the l a rge  caseload, 

the board d iscussed and decided cases whenever they had a  spare moment. 

Al though the board posted a  genera l  n o t i c e  s t a t i n g  t h a t  i t  would r u l e  on 

each p e t i t i o n  i n  an open meet ing w i t h i n  30 days o f  the hea r i ng  and 

advised persons i n t e r e s t e d  i n  a t t e n d i n g  t h i s  meet ing t o  con tac t  the c l e r k  

t o  o b t a i n  a  " reasonably  accura te  da te  and t ime , "  i t  r e a l l y  had no 

schedule o r  agenda f o r  when the  members wou I d  be d i scuss ing  and dec id i ng  

a  c e r t a i n  case. 

D i v i s i o n  One's p r a c t i c e  o f  h o l d i n g  unscheduled meet ings t o  d e l i b e r a t e  and 

decide cases v i o l a t e d  open meet ing law requi rements .  A . R . S .  $38-431 e t  

seq, r equ i r es  q u a s i - j u d i c i a l  bod ies  t o  pos t  n o t i c e  o f  o f f i c i a l  meet ings 

and e s t a b l i s h  agendas. The open meet ing  law a p p l i e s  t o  a l l  p u b l i c  bodies 

and consequently a p p l i e s  t o  a l l  meet ings o f  D i v i s i o n  One o f  the Board o f  

Tax Appeals, i n c l u d i n g  meet ings h e l d  t o  d iscuss  and decide 

appeal s  . ")  Consequent ly,  D i v i s i o n  One's f a i l u r e  t o  pos t  app rop r i a t e  

( 1 )  I n  1975 t h e  A t t o r n e y  General conc luded t h a t  a l l  d i s c u s s i o n s ,  d e l i b e r a t i o n s ,  

c o n s i d e r a t i o n s ,  o r  c o n s u l t a t i o n s  among a  m a j o r i t y  o f  members o f  a  govern ing  body 

. which may fo reseeab ly  r e q u i r e  a  f i n a l  a c t i o n  o r  a  f i n a l  d e c i s i o n  must be conducted 
i n  open meet ing  un less  an e x e c u t i v e  sess ion  i s  a u t h o r i z e d .  



n o t i c e  and agendas f o r  d e l i b e r a t i n g  and d e c i d i n g  cases v i o l a t e d  t he  open 

meet ing law requi rements .  S p e c i f i c a l l y ,  D i v i s i o n  One f a i l e d  t o  g i v e  a t  

l eas t  24 hours  n o t i c e  i n  advance o f  d e l i b e r a t i o n s  and d i d  no t  post  

dec i s i on  agendas. 

The i n s u f f i c i e n t  n o t i c e  and lack o f  agenda pose p o t e n t i a l  l ega l  

r a m i f i c a t i o n s .  A l though t he  board ma in ta i ns  t h a t  these d e l i b e r a t i o n  and 

dec i s i on  meet ings were open t o  the p u b l i c ,  the board d i d  no t  do enough t o  

a l e r t  the general  p u b l i c  o f  these meet ings.  For example, 48 o f  60 

p e t i t i o n e r s  we surveyed were no t  aware they cou ld  a t t e n d  the b o a r d ' s  

d e l i b e r a t i o n  and d e c i s i o n  meet ing;  however, 77 percen t  expressed i n t e r e s t  

i n  a t t e n d i n g  these meet ings .  " '  Thus, the b o a r d ' s  f a i  l u r e  t o  p rov i de  

s u f f i c i e n t  n o t i c e  o f  these meet ings depr i ved  t he  p u b l i c  o f  the r i g h t  t o  

be n o t i c e d  and a t t e n d  these meet ings i f  d e s i r e d .  Fur thermore,  the 

boa rd ' s  f a i l u r e  t o  n o t i c e  these meet ings c rea tes  an o p p o r t u n i t y  f o r  the 

boa rd ' s  dec i s i ons  t o  be cha l lenged ,  which may then n u l l i f y  and v o i d  a l l  

dec is ions  made p r i o r  t o  June 3 0 ,  1989. 

A f t e r  c o n s u l t i n g  w i t h  the  A t t o rney  Genera l ' s  o f f i c e ,  the board has 

i n s t i t u t e d  procedures which should  b r i n g  i t  i n t o  compliance w i t h  open 

meet ing law requi rements .  The board p lans  t o  d iscuss  and dec ide cases 

immediately f o l l o w i n g  each board hea r i ng .  I n  cases where hea r i ng  

o f f i c e r s  p r e s i d e ,  the p a r t i e s  w i l l  be v e r b a l l y  n o t i f i e d  a t  the hea r i ng  o f  

a  date and t ime a t  which the  board w i l l  meet t o  d iscuss  and dec ide t h e i r  

case. 

( 1 )  A u d i t o r  General s t a f f  randomly se lec ted  and surveyed 60 persons who had appeared 

b e f o r e  t h e  board i n  1989 t o  appeal t h e i r  p r o p e r t y  va lues .  



AREA FOR FURTHER AUDIT WORK t 

Our a u d i t  work focused on D i v i s i o n  One o f  t h e  S t a t e  Board o f  Tax Appeals 

because o f  the  magni tude o f  the case load and the extreme s e a s o n a l i t y  o f  

the work. However, d u r i n g  the course o f  ou r  a u d i t  we found t h a t  D i v i s i o n  

Two may a l s o  be inadequa te ly  funded and u n d e r s t a f f e d .  The d i v i s i o n  

c o n s i s t s  o f  the c l e r k ,  a  h e a r i n g  o f f i c e r ,  and a  s e c r e t a r y .  I n  f i s c a l  

year 1988 the  d i v i s i o n ' s  147 cases i n v o l v e d  $13.6 m i l  l i o n  i n  p o t e n t i a l  

revenues f o r  the  S t a t e .  However, the d i v i s i o n  o n l y  dec ided and reso lved  

88 o f  the 147 cases.  Board members and s t a f f  b e l i e v e  t h a t  the  d i v i s i o n  

i s  u n d e r s t a f f e d  and n o t  adequate ly  funded t o  meet the work load .  

F u r t h e r  a u d i t  work i s  needed t o  de te rm ine  u t i l i z a t i o n  and e f f i c i e n c y  o f  

c u r r e n t  s t a f f  and t h e  d i v i s i o n ' s  f u n d i n g  needs. 



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. 541-2354, the L e g i s l a t u r e  should cons ider  the 

f o l l o w i n g  12 f a c t o r s  i n  de te rmin ing  whether the Board o f  Tax Appeals 

should be con t inued  o r  te rm ina ted .  

I. O b j e c t i v e a n d p u r p o s e  i n e s t a b l i s h i n g t h e b o a r d  

The S t a t e  Board o f  P rope r t y  Tax Appeals was es tab l i shed  i n  1967 as 

an independent agency w i t h  f u l l  power t o  equa l i ze  the v a l u a t i o n  o f  

a l l  p rope r t y  throughout  the s t a t e  and t o  hear and dec ide v a l u a t i o n  

appeals .  I n  1973, the  name o f  the  board was changed t o  the  S ta te  

Board o f  Tax Appeals t o  r e f l e c t  a d d i t i o n a l  d u t i e s  i n v o l v i n g  sa les ,  

income, and o t h e r  t ype  tax  appeals .  The board i s  a  q u a s i - j u d i c i a l  

agency and c o n s i s t s  o f  two d i v i s i o n s ,  known as D i v i s i o n  One and 

D i v i s i o n  Two, w i t h  separate  j u r i s d i c t i o n s  and equal power. Each 

d i v i s i o n  has t h ree  appo in ted  board members. 

According t o  agency personne l ,  the  purpose f o r  e s t a b l i s h i n g  

D i v i s i o n  One was t o  p rov i de  an independent appeals process r e l a t i n g  

t o  the  ad va lorem t a x a t i o n  o f  p r o p e r t y .  D i v i s i o n  One's major 

o b j e c t i v e  i s  t o  p r o v i d e  taxpayers ,  county assessors ,  and the 

Department o f  Revenue w i t h  an e f f e c t i v e ,  o b j e c t i v e ,  and 

c o s t - e f f e c t i v e  method o f  appea l ing  r ea l  and personal  p rope r t y  

v a l u a t i o n s  and/or c l a s s i f i c a t i o n s .  

D i v i s i o n  Two was es tab l i shed  t o  p rov i de  taxpayers w i t h  an 

independent appeal process f o r  adverse dec i s i ons  f rom the 

Department o f  Revenue which do no t  i n v o l v e  r e a l  e s t a t e  t r a n s f e r  o r  

the  v a l u a t i o n ,  c l a s s i f i c a t i o n ,  and t a x a t i o n  o f  p rope r t y ,  

Consequently, D i v i s i o n  Two p rov i des  an avenue f o r  taxpayers t o  

appeal sa l es ,  income, and o ther  type taxes.  

2. The e f f e c t i v e n e s s  w i t h  which t he  board  has met i t s  o b j e c t i v e  and 
purpose and t he  e f f i c i e n c y  w i t h  which i t  has operated 

D i v i s i o n  One's e f f e c t i v e n e s s  i n  meet ing i t s  o b j e c t i v e  and purpose 

has been hampered because i t s  appeals caseload has t r i p l e d  wh i l e  



i  t s  resources have essent i a l  l y  remained the same (see l  n t  roduct ion 

and Background, page 1 ) .  The d i v i s i o n  i s  a l s o  hampered by the 

severe t ime c o n s t r a i n t s  p l aced  on i t .  Almost a l l  appeals a re  

rece ived  and heard between A p r i l  1 and J u l y  25 each yea r .  

3 .  The extent  t o  which the board has operated i n  the publ ic  in terest  

The S t a t e  Board o f  Tax Appeals g e n e r a l l y  operates i n  the p u b l i c  

i n t e r e s t  by p r o v i d i n g  an i m p a r t i a l  and inexpens ive method t o  

reso lve  tax  d i s p u t e s .  However, D i v i s i o n  One has no t  operated i n  

the p u b l i c  i n t e r e s t  i n  some ins tances  t o  the ex ten t  i t  has f a i l e d  

t o  ( 1 )  p r o v i d e  adequate n o t i c e  o f  hear ings ,  ( 2 )  p rov i de  adequate 

exp lana t i ons  o f  i t s  d e c i s i o n s ,  and (3 )  comply w i t h  open meet ing law 

requirements regard ing  d e c i s i o n  d e l i b e r a t i o n s .  

4 .  The extent  t o  which ru les  and regulat ions promulgated by the board 
a r e  consistent wi th  the l e g i s l a t i v e  mandate 

The r u l e s  and r e g u l a t i o n s  promulgated by the B o a r d ' o f  Tax Appeals 

and D i v i s i o n s  One and Two a re  cons i s t en t  w i t h  i t s  l e g i s l a t i v e  

mandate. However, bo th  d i v i s i o n s  a re  i n  the process o f  r e v i s i n g  

t h e i r  r u l e s  and r e g u l a t i o n s  t o  c l a r i f y  language and de le te  

unnecessary p r o v i s i o n s .  

5 .  The extent  to  which the board has encouraged input from the pub1 i c  
before promulgating i t s  r u l e s  and regulations and the extent to  
which i t  has informed the publ ic  as to i t s  act ions and t h e i r  
expected impact on the p u b l i c  

The Board o f  Tax Appeals has th ree  chapters  o f  r u l e s  and 

r e g u l a t i o n s .  One chapter  p e r t a i n s  t o  the f u l l  6-member board,  

another chapter  addresses D i v i s i o n  One ope ra t i ons ,  and the  t h i r d  

s p e c i f i c a l l y  addresses D i v i s i o n  Two opera t ions .  The board has not  

made any changes address ing  the f u l l  board member r u l e s  and 

regu I a t  ions s  i nce 1975. However , D  i v  i s  i  on One r u  les  and 

r e g u l a t i o n s  were l a s t  r ev i sed  i n  1986, and D i v i s i o n  Two made 

general  r e v i s i o n s  t o  i t s  r u l e s  and regu la t i ons  i n  1980. Pub l i c  

hear ings were h e l d  a t  those t imes t o  rece ive i n p u t .  



6. The ex ten t  t o  which t he  board has been a b l e  t o  i n v e s t i g a t e  and 
reso l ve  comp la in ts  t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

The board i s  no t  a  r e g u l a t o r y  agency, and t h e r e f o r e ,  t h i s  f a c t o r  

does no t  a p p l y .  

7 .  The ex ten t  t o  wh ich  t h e  A t t o rney  General o r  any o the r  a p p l i c a b l e  
agency o f  S t a t e  government has the  a u t h o r i t y  t o  prosecute a c t i o n s  
under enab l i ng  l e g i s l a t i o n  

The board i s  no t  a  r e g u l a t o r y  agency, and t h e r e f o r e ,  t h i s  f a c t o r  

does no t  app l y .  

8. The ex ten t  t o  which t h e  board has addressed d e f i c i e n c i e s  i n  i t s  
enab l i ng  s t a t u t e s  wh ich  p reven t  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  
mandate 

L e g i s l a t i o n  t o  inc rease  the number o f  board members and board 

member pay was i n t r oduced  i n  the 1989 sess ion bu t  d i d  no t  pass. 

9. The ex ten t  t o  wh ich  changes a r e  necessary i n  the  laws o f  the  board 
t o  adequately comply w i t h  f a c t o r s  l i s t e d  i n  the  Sunset Law 

Based on our a u d i t  work,  we recommend t h a t  the L e g i s l a t u r e  cons ider  

the f o l l o w i n g  changes t o  BOTA's s t a t u t e s .  

a Amend board s t a t u t e s  t o  r e q u i r e  a p p e l l a n t s  t o  pay a  f i l i n g  fee.  

(See F i n d i n g  l l ,  pages 15 through 19 . )  

r Prov ide t he  board w i t h  c l e a r  s t a t u t o r y  a u t h o r i t y  t o  r a i s e  

va l ua t i ons  t o  f u l l  cash va lue  where app rop r i a t e .  (See F ind ing  

I I ,  pages 15 through 1 9 . )  

r Amend board s t a t u t e s  t o  increase board member compensation. (See 

F ind ing  V ,  pages 29 through 32. ) 

I n  a d d i t i o n ,  the  L e g i s l a t u r e  should  cons ider  amending the cu r ren t  

appeals f i l i n g  and hea r i ng  t ime schedule set  by law t o  a l l ow  

hear ings  throughout the yea r .  However, t h i s  change would need to  

be considered i n  l i g h t  o f  i t s  impact on o the r  e n t i t i e s  and loca l  

budget ing p r a c t i c e s .  (See F ind ing  I ,  pages 7 through 14 . )  



10. The e x t e n t  t o  which t he  t e r m i n a t i o n  o f  the  board would 
s i g n i f i c a n t l y  harm the p u b l i c L e a l t h ,  s a f e t y ,  o r  w e l f a r e  

Al though the Board o f  Tax Appeals i s  no t  e s s e n t i a l  t o  p r o t e c t  the 

p u b l i c  w e l f a r e ,  i t  does p r o v i d e  a va l uab le  s e r v i c e .  The board 

p rov ides  taxpayers ,  county assessors ,  and the Department o f  Revenue 

an i m p a r t i a l  and inexpens ive method t o  seek a d m i n i s t r a t i v e  

r e s o l u t i o n  t o  p r o p e r t y ,  s a l e s ,  use,  and o the r  type tax appeals .  

According t o  board  members, i f  D i v i s i o n  One were e l i m i n a t e d ,  

i n e q u i t a b l e  t rea tment  o f  taxpayers  would r e s u l t  i n  taxpayers  pay ing 

erroneous and/or excess ive taxes .  D i v i s i o n  Two ma in ta i ns  t h a t  a  

tremendous f i n a n c i a l  burden would be p laced on taxpayers  because 

they would then have t o  pay the d ispu ted  amount o f  taxes (an 

average o f  $80,000-$90,000) i n  a d d i t i o n  t o  f i l i n g  fees be fo re  they 

cou ld  rece ive  an i m p a r t i a l  rev iew.  Both d i v i s i o n s  m a i n t a i n  t h a t  

p a r t i e s  i nvo l ved  would have t o  expend more i n  l i t i g a t i o n  cos t s  and 

t h a t  the c o u r t s  would be burdened w i t h  an increased caseload.  

11. The ex ten t  t o  wh ich  t h e  l e v e l  o f  r e g u l a t i o n  exe rc i sed  by the  board 
i s  a p p r o p r i a t e  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  o f  
r e g u l a t i o n  would be a p p r o p r i a t e  

The Board o f  Tax Appeals has no regu la to r y  a u t h o r i t y ,  and 

t h e r e f o r e ,  t h i s  f a c t o r  does no t  app l y .  

12. The ex ten t  t o  which the  board has used p r i v a t e  c o n t r a c t o r s  i n  the  
performance o f  i t s  d u t i e s  and how e f f e c t i v e  use o f  p r i v a t e  
c o n t r a c t o r s  c o u l d  be accompl ished 

D i v i s i o n  One c u r r e n t l y  c o n t r a c t s  f o r  hear ing  o f f i c e r s .  The 

d i v i s i o n  began u s i n g  the se rv i ces  o f  one ou t s i de  con t rac ted  hear ing  

o f f i c e r  d u r i n g  t he  1987 appeals season. I n  1989 the d i v i s i o n  

awarded f i v e  c o n t r a c t s  f o r  hea r i ng  o f f i c e r s .  However, budgetary 

c o n s t r a i n t s  w i l l  o n l y  permi t  the d i v i s i o n  t o  a c t u a l l y  employ th ree  

hear ing  o f f i c e r s  on a l i m i t e d  bas i s .  The seasonal na tu re  o f  

D i v i s i o n  One's workload makes c o n t r a c t i n g  out f o r  t h i s  se r v i ce  

ve ry  c o s t - e f f e c t i v e  and e f f i c i e n t .  



DIVISION I - ROOM 332 
Property 

(602) 542-5462 

DIVISION II - ROOM 319 
Income, Sales, Use 
(602) 542-3287 

1645 W. JEFFERSON ST. 

PHOENIX. ARIZONA 85007 

October 11, 1989 

M r .  Douglas R. Norton 
Auditor General 
Office of the  Auditor General 
2700 North Central Avenue, Sui te  700 
Phoenix, Arizona 85004 

Dear M r .  Norton: 

Attached is the response of the S t a t e  Board of Tax Appeals, Division One, t o  the  
performance audi t  of our agency. 

We want t o  thank you f o r  pointing out t o  the  Legislature the  impact on our agency 
of the  enormity of our caseload. A s  we s ta ted  i n  our response, we a re  supportive 
of your proposals t o  deal  with t h i s  caseload. 

Sincerely yours, 

Barbara E. Fisher, Chair 
Division One 

Attachment: 
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RESPONSE TO THE PERFORMANCE AUDIT 

The Board of Tax Appeals, Division One, was cons t i tu ted  t o  hear  approximately 
1500 property t a x  appeals  each year. The work load began i n  Apr i l  and had t o  
be concluded by J u l y  25 when t h e  Board ceases t o  have ju r i sd ic t ion .  

I n  1988, t h i s  Board was confronted with over 4000 appeals and i n  1989 the  number 
was over 6200; however the  deadline f o r  hearing these  appeals  has remained 
unchanged. 

The remarkable f a c t  is  t h a t  the  Board accomplished i ts t a s k  each year. It did  
so  with a volunteer  c i t i z e n  Board and hardworking S t a t e  employees a l l  of whom 
gave f a r  more than it was f a i r  t o  ask. It was a heroic  e f f o r t .  

The Auditor General 's  r epor t  chronic les  our  h i s t o r y  and our  problems. It c l e a r l y  
provides the  most cogent d iscuss ion of t h e  impact of t a x  agents  on t h e  S t a t e ' s  
t a x  appeals  system t h a t  has been wri t ten .  

This  r epor t  a l s o  po in t s  o u t  that t h e  Board has not  s t r i c t l y  complied with some 
r u l e s  such a s  the  20 day n o t i f i c a t i o n  r u l e  t o  taxpayers and it is c r i t i c a l  of 
l ack  of d e t a i l  contained i n  t h e  decis ions  s e n t  ou t  t o  taxpayers. 

When t h e  Board had 1500 appeals  each year ,  it could comply s t r i c t l y  with i ts  
ru les .  But the re  is  a choice t o  be made. We cannot hear  t h e  volume of cases 
now presented t o  us  and comply with a l l  the  s t a t u t o r y  ru les .  S t r i c t  compliance 
requ i res  t h a t  cases  be l e f t  unheard and undecided. 

It may a l s o  be t r u e  that i f  t h e  number of appeals  exceeds 6000 i n  1990, cases 
w i l l  be l e f t  unheard and undecided. The Board bel ieves  that we have reached and 
exceeded our maximum capaci ty  t o  hear  and decide cases  wi th in  our  e x i s t i n g  budget 
and resources. 

Finding I 

We agree that t h e  seasonal  na ture  of our  work makes it d i f f i c u l t  t o  hear  and 
decide t h e  r ap id ly  growing caseload. 

1. We disagree that some taxpayers were given 10 minute hearings i n  
1989. Cases were scheduled a t  10 minute i n t e r v a l s  b u t  given whatever time 
it took. This  was only done with agents  - i . e .  those  who had numerous 
appeals  with t h e  same i s sue  who could simply say  "This is another case 



where the  i s sue  is concurrent ownership." We could then review the 
evidence of concurrent ownership quickly and move on. It is not  believed 
t h a t  anyone i n  1989 f e l t  they d i d n ' t  have enough time t o  present  their 
case. The Board has never t o l d  someone they could not  present  a l l  t h e i r  
evidence, only requested they not  repeat  t h e i r  arguments. Every taxpayer 
was asked i f  they had any add i t iona l  evidence. Some l o c a l l y  assessed 
appeals  (hear ings)  took more than an hour. Centra l ly  valued cases o f t en  
take  a whole day. 

2. We agree t h a t  we could not  and did  not  reschedule any cases. 

3. We disagree t h a t  decisions t o  taxpayers were untimely i n  1989 and 
the re  has been no evidence of t h i s .  

4. We did  not  hear cases on-the-record i n  1989 unless  the  taxpayer 
f a i l e d  t o  appear o r  on-the-record treatment was requested by the  taxpayer. 

Finding 11 

We agree t h a t  f i l i n g  f e e s  and o the r  appropriate measures should be used t o  reduce 
t h e  number of f r ivolous  appeals. 

1. We would l i k e  t o  see  the  funds from f i l i n g  f e e s  used t o  ca r ry  o u t  
t h e  appeal process. 

2 .  We would l i k e  t o  have c l e a r  s t a t u t o r y  au thor i ty  t o  set f u l l  cash 
values, whether t h a t  means r a i s i n g  o r  lowering values. Our author i ty  t o  
r a i s e  values, unless appealed by the Assessor o r  Department of Revenue, 
is unclear. 

3. We would l i k e  t o  have t h e  s t a t u t o r y  au thor i ty  t o  assess  c o s t s  aga ins t  
persons f i l i n g  f r ivo lous  appeals. 

Finding I11 

The e x i s t i n g  decisions meet l e g a l  requirements f o r  f indings  of f a c t  and 
conclusions of law. They were approved, a s  such, by t h e  Attorney General 's 
o f f i ce .  We a r e  working t o  expand our computer generated system t o  give more 
d e t a i l  about the  b a s i s  f o r  our decision.  

1. The sheer number of appeals requires  use of a computer generated 
decision.  However, we can and w i l l  expand t h a t  system t o  increase t h e  
information provided t o  t h e  taxpayer. 

2.  The b a s i s  of t h e  evidence presented appears i n  our decisions.  It 
is provided under t h e  ca tegor ies  p e t i t i o n e r ' s  pos i t ion  and respondent 's 
posi t ion.  



Finding IV 

On-the-Record Appeals: 

I n  1988 t h e  Board n o t i f i e d  t a x  agents t h a t  each agent would have a given number 
of hearing days t o  present  t h e i r  cases and t h a t  the  ones not  heard would be heard 
on-the-record. Each agent was n o t i f i e d  of h i s /he r  da tes  and t h e  dates  f o r  the  
decis ions  of t h e  on-the-record cases. 

This has no t  been done i n  1989 and w i l l  not  be done again a s  it was an 
unsa t i s fac to ry  method of dealing with the excess caseload. I n  1989, every case 
was heard unless t h e  taxpayer requested an on-the-record hearing o r  d id  not 
appear f o r  hearing a t  the  time of no t i f i ca t ion .  

A s  t o  t h e  20 day not ice  requirements, many of the  taxpayers who do not  receive 
20 days wr i t t en  not ice  receive ac tua l  no t i ce  by telephone. The sheer volume of 
cases  which must be scheduled makes it very d i f f i c u l t  t o  give every taxpayer the  
f u l l  20 days by mail. 

Finding V 

The Board agrees t h a t  $50 per  day is  inadequate compensation f o r  its members. 
This Board a c t u a l l y h e a r s  and decides t h e  cases and should receive $150 per  day 
served as suggested by t h e  Auditor General 's  report .  

Other Per t inen t  Information 

The Board has complied with t h e  Open Meeting Law. The post ing of the  notice and 
t h e  access ib le  decision making locat ion were reviewed by t h e  Attorney General 
on two occasions f o r  compliance with t h e  Open Meeting Law. The Auditor General 
s t a f f  is second guessing t h e  Attorney General 's approvals. 

However, once t h i s  disagreement was brought t o  t h e  a t t e n t i o n  of the  Board, we 
decided t o  put  an end t o  the conf l i c t ing  opinions by making decisions from the  
bench. The Board now makes decisions immediately following t h e  hearing unless 
the re  is mater ia l  which must be studied.  This el iminates t h e  problem and w i l l  
be our fu tu re  method of deciding cases  because we have found it t o  be very 
e f f e c t i v e .  
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APPENDIX 11 

M L M O  
June 7, 1989 

TO: Douglas R .  Norton, Auditor General 

FROM: Arizona Legislative Counci 1 

RE: Request for Research and Statutory Interpretation (0-89-3) 

This memo is sent in response to a request made on your behalf by 
Wi 1 1  iam Thomson in a memo dated May 24, 1989. 

FACT SITUATION: 

Arizona Revised Statutes section 42-245 authorizes any individual 
dissatisfied with his property valuation as set by the county board of 
equalization to appeal to the state board of tax appeals (board) within 
fifteen days of the decision or mailing of the decision, whichever is later. 

Property tax appeals are handled by division one of the board. 
According to Rule R16-2-107, upon receipt of a petition or appeal, division 
one shall: 

1. Assign a docket number to the case. 

2. Record the f i ling of the petition or appeal in the docket 
book. 

3. Assign a place and time for the hearing of the case and 
notify the petitioner or appellant of the hearing date. 

4. Notify the Department of Revenue, the county assessor, the 
owner of the property . . . or others who might be a party in 
interest to the hearing. 

In lieu o f  holding a hearing, the board may decide appeals on the 
record. Rule R16-2-119 states: 

Whenever the record in any case includes a stipulation by both 
parties . . . or when the Board orders a hearing on the record 
and no objection is made within 10 days, the casemay be 
submitted to the Board for decision on the record. 

As a practical matter, the board decided many appeals filed in 1988 "on 
the record" because the volume of appeals exceeded available time and 
resources. In some cases, appellants received a letter which provides notice 
that the appeal wi 1 1  be heard on the record. A copy of the board's rules, 
including rule R16-2-119, is enclosed with the letter. According to this 
letter, on the record review means that all arguments will be in writing, no 
oral testimony wi 1 1  be taken, and neither party wi 1 1  appear before the board. 



Other cases scheduled by the  board fo r  a hearing have been heard on the  
record  because of lack o f  time; however, w r i t t e n  no t i ce  was not  given. I n  
these cases, tax  consultants representing m u l t i p l e  appel lants have been 
v e r b a l l y  informed on the day of the scheduled hearings t h a t  any cases which 
t h e  board does not  have t ime t o  hear w i l l  be decided on the  record. The board 
does not  i n v i t e  ob jec t ions  because there i s  no t ime t o  hear these appeals 
given the  board' s cur rent  resource constra ints.  

QUESTIONS PRESENTED: 

1. Does the  board's p rac t i ce  o f  deciding cases on the  record meet the 
s t a t u t o r y  requirements o f  A.R.S. sect ion 42-245 and comply w i t h  appl icable 
board r u l e s ?  

2. Does an "on the  record" decision cons t i t u te  a "hearing" and meet 
the  r e q u i s i t e s  o f  due process i n  cases i n  which p a r t i e s  do not  have an 
oppor tun i t y  t o  ob jec t  t o  t h i s  procedure? 

3. Does the  l e t t e r  and i t s  enclosures provide adequate no t i ce  t o  the  
r i g h t  t o  ob jec t  w i t h i n  ten  days t o  the on the  record review? 

4. I f  a p a r t y  ob jec ts  t o  an on the  record review, i s  the  board 
requ i red  t o  ho ld  a hearing? 

5 .  I f  the  board i s  not  i n  compliance w i t h  appl icable s ta tu tes  o r  r u l e s  
r e l a t i v e  t o  i t s  on the  record procedures, are decisions rendered i n  such 
manner v a l i d  and b ind ing on p a r t i e s  a t  i n t e r e s t ?  

6. Would the  board o r  the  s ta te  be l i a b l e  i n  any way f o r  f a i l i n g  t o  
comply w i t h  s ta tu tes  o r  r u l e s  appl icable t o  on the  record decisions of the 
board? 

ANSWERS : 

1. No, i f  i n d i v i d u a l s  are not  given the  oppor tun i ty  t o  object .  See 
discussion. 

2. No, see discussion. 

3. Yes, R16-2-119 c l e a r l y  s tates the  r i g h t  t o  ob jec t  t o  an on the  
reco rd  rev iew w i t h i n  ten  days. The board's procedures would be improved, 
however, i f  t h e  l e t t e r  made reference t o  the ten  day period. 

4. Yes, because there i s  no other  r u l e  o r  s t a t u t o r y  p rov i s ion  which 
prov ides  f o r  an exception t o  the  hearing requ i red  under A.R.S. sec t ion  42-245. 

5. The v a l i d i t y  o f  board decisions which are made i n  v i o l a t i o n  o f  
s t a t u t e  o r  r u l e  must be determined on a case by case basis. See discussion. 

6. Yes, see discussion. 



DISCUSSION: 

1. The board's practice of deciding some cases on the record without 
giving the parties an opportunity to object has no basis either on statute or 
in rule. 

The board's practice of deciding some cases on the record after sending 
the parties the letter and a copy of R16-2-119 is valid because the practice 
satisfies the requirements of the board's rules and the parties have waived 
any statutory right to a hearing under A.R.S. section 42-245 by their failure 
to object to an on the record review. 73A C. J.S. Public ~dministrative Law 
and Procedure section 142. 

2. An on the record decision does not constitute a hearing or meet the 
requisites of due process if there is no opportunity for parties to object. 
Due process requires notice and an opportunity to be heard. 2 Am. Jur.2d 
Administrative Law section 414. The board and its hearing procedures are 
subject to the administrative procedure act (A.R.S. section 41-1001 et seq. ) 
because the board and its proceedings are not expressly exempted by law. 
A.R.S. section 41-1002. The notice and hearing procedures required by the 
administrative procedure act are set forth in A.R.S. sections 41-1061 and 
41-1062. The hearing requirements under A.R.S. section 41-1062 include the 
parties' right to submit evidence in open hearing and the right of 
cross-examination. Obviously, the on the record review does not comply with 
these procedural requirements. 

5. Any action the board takes in violation of its own rules may be 
invalidated by a court if an aggrieved party proves that it had been 
prejudiced by the noncompliance. See, Missouri Mat. Educ. v. Missouri State 
Bd. 695 S.W.2d 894, 897 (1985). If an aggrieved party objected to the - 9  

board's procedures, a court that reviews-a decision of- the board which was 
based on the record without giving the parties the opportunity to object 
within ten days as provided by rule would probably remand the case to the 
board with directions that the board must c m l y  with its ~rocedural 
requirements. See, Caldwell v. Arizona State Board of-oental ~xaminers, 137 
Ariz. 396, 670 P.2d 1220, 1225 (App. 1983). 

6. It is clear that the board is acting under color of law in 
rendering its decisions. It is also clear that the board in rendering its 
decisions may deprive parties of property interests. Theref ore, parties have 
a constitutional claim under 42 United States Code (U.S.C.) section 1983 for 
due process safeguards to apply to its actions. See, Tiffany v. Ariz. 
Interscholastic Ass'n. Inc., 151 Ariz. 134, 726 P.2d 231 (App. 1986). 
Parties, of course, may waive their right to due process protections (see 
discussion under question 1). However, if the case is decided on the record 
without giving the parties an opportunity to object, 42 U.S.C. section 1983 
has been violated and the aggrieved parties may be awarded attorney fees 
pursuant to 42 U.S.C. section 1988. Id. 726 P.2d 231 at 236. 



In sum, the board's practice of deciding some of its cases on the 
record without providing the parties the opportunity to object to this 
procedure in accordance with its rules is probably illegal under state and 
federal law. Furthermore, this practice may subject the board to monetary 
liabi lity under 42 U.S.C. section 1988 for attorney fees paid by an aggrieved 
party. 



M E M O  
J u l y  6, 1989 

TO: Douglas R. Norton 
Audi t o r  General 

FROM: Arizona L e g i s l a t i v e  Council 

RE: Request f o r  Research and Sta tu tory  I n t e r p r e t a t i o n  (0-89-5) 

This i s  i n  response t o  a  request submitted on your behal f  by B i  11 
Thomson i n  a  memorandum dated June 28, 1989. 

FACT SITUATION: 

Arizona Revised Statutes (A.R. S. ) sec t ion  42-245, subsection A, 
paragraph 2  provides t h a t  any person d i s s a t i s f i e d  w i t h  a  c l a s s i f i c a t i o n  o r  
va lua t ion  of h i s  proper ty  may appeal t o  the  s t a t e  board o f  tax  appeals 
( s t a t e  board). A.R.S. sect ions 42-171 e t  seq. es tab l i sh  the  s t a t e  board 
and prescr ibe  i t s  du t i es  and author i ty .  A.R.S. sec t ion  42-174 r e l a t i n g  t o  
t h e  s t a t e  board 's  a u t h o r i t y  t o  increase o r  decrease i n d i v i d u a l  va lua t ions  
states:  

42-174. Increase o r  decrease i n  i n d i v i d u a l  
valuat ion;  hearina; n o t i c e  

The s t a t e  board of tax  appeals may a t  any t ime requ i re  
any county board o f  supervisors o r  the  c i e r k  thereof  and . the  
department t o  f u r n i s h  statements showing the  va luat ion  o f  t he  
p roper t y  of any person w i t h i n  any county o r  w i t h i n  the  s ta te .  
The board s h a l l  consider and equal ize such va luat ions  and 
a f t e r  hear ing may increase o r  decrease the  va luat ion  o f  the  
p roper t y  o f  any person, provided t h a t  no increase i n  any 
va lua t ion  s h a l l  be made wi thout  f i r s t  g i v i n g  a t  l eas t  f i v e  
days' not ice, by c e r t i f i e d  o r  reg i s te red  l e t t e r  t o  t h e  owner 
o f  t h e  proper ty  t o  be af fected a t  h i s  address shown on the  
then e x i s t i n g  tax  r o l l ,  o f  i t s  i n t e n t i o n  t o  do so and o f  t he  
time and p lace o f  t h e  hearing o f  t he  board a t  which such 
increase i s  proposed t o  be acted upon. The owner o f  the  
p roper t y  so a f fec ted  may appear a t  the  hearing and be heard 
i n  p r o t e s t  o f  any such proposed increase. 

I n  1988, the  s t a t e  board r a i s e d  valuat ions i n  over 600 cases which 
were heard f o l l o w i n g  an appeal brought i n  accordance w i t h  the  prov is ions  
o f  A.R.S. sec t ion  42-245, subsection A, paragraph 2. However, the  board 



has since discontinued raising values in such cases on advice of counsel 
and in consideration of a 1978 Arizona supreme court decision which was 
brought to its attention by counsel. (Pima Countv v. Cmrus-Pima Mininq 
Co 119 A r k  111.) - 9  

QUEST1 ONS PRESENTED: 

1. Does the state board have authority to raise property 
valuations in cases involving appeals brought in accordance with A.R.S. 
sect ion 42-245, subsection A, paragraph 21 

2. If the state board does not have authority to raise valuations 
in such cases, are the increased valuations fixed by the board in 1988 
valid and effective? 

3. Is the state board's authority to increase property valuations 
limited to cases in whdch the department of revenue (DOR) or a county 
assessor has appealed for an increase in valuation? 

4. In cases in which a person appealed his property valuation 
claiming it was excessive, does the board have authority to increase the 
property valuation above the value set by DOR or a county assessor? 

DISCUSSION: 

1. As an initial comnent, the function of this office in 
connection with performance audits by the auditor general is to provide 
legal research and statutory interpretation. The attorney general has the 
same responsibility in providing legal advice to state agencies. In this 
case where the state board has received a legal interpretation from its 
counsel, the state board members are obligated to follow that counsel or 
risk personal 1 i abi 1 i ty for the consequences. It would be inappropriate 
for this office to gainsay or second guess the attorney general's advice 
or otherwise interfere with the attorney-client relationship between the 
attorney general and the state board. 

That being said, however, it is appropriate to point out the 
fol lowing: 

- A.R.S. section 42-245, subsection A, paragraph 2 
authorizes taxpayers (not DOR or the county assessor) to 
appeal from the county board of equalization to the state 
board of tax appeals. In such cases the appeal would almost 
certainly be to reduce the assessment fixed by the county 
board. 

- County assessors and DOR may appeal reductions in 
assessments to the state board under A.R.S. section 42-245, 
subsection C. Such an appeal would obviously be an attempt 
to increase the assessment fixed by the county board at least 
back to the amount fixed by the county assessor or DOR, if 
not higher. 



- Pima County v. Cyprus-Pima Minins Co., supra, he ld  
t h a t  the  assessing e n t i t y  cannot "appealM f o r  a h igher 
assessment merely by way of i t s  answer t o  an appeal i n i t i a t e d  
by the  taxpayer. Instead, the county assessor o r  OOR must 
f i l e  a d i r e c t  appeal o r  cross-appeal. 

- Applying t h a t  p r i n c i p l e  t o  admin is t ra t ive  appeals t o  
the  s t a t e  board by taxpayers under A.R.S. sect ion 42-245, 
subsection A, paragraph 2, if there i s  no appeal o r  
cross-appeal by the  assessor o r  DOR under A.R.S. sec t ion  
42-245, subsection C, the  s ta te  board may se t  the  va luat ion  
a t  no greater  than t h a t  set  by the county board o f  
equal izat ion.  

It i s  ev ident  t h a t  the  s ta tu tes  contemplate the  s t a t e  board having 
the  a u t h o r i t y  t o  r a i s e  proper ty  valuat ions, and the  cou r t  decisions do not  
prevent  t h i s ,  i t  the  issue i s  brought t o  the s ta te  board i n  the  proper 
manner. It i s  simply a procedural matter.  I n  the case of an appeal from 
t h e  county board of equal izat ion,  the s ta te  board may respond t o  the  
appeal as presented t o  i t . The s ta te  board may not  respond t o  a request 
t o  increase the assessment unless the request i s  presented by the  taxpayer 
(an u n l i k e l y  occurrence) i n  h i s  appeal under A.R.S. sec t ion  42-245, 
subsect ion A, paragraph 2 o r  by the assessor o r  DOR i n  an appeal under 
subsect ion C. The s t a t e  board may not  increase an assessment i n  response 
t o  a taxpayer 's appeal t o  lower the assessment, and the  assessor o r  DOR 
may n o t  request an increase i n  i t s  answer t o  a taxpayer appeal. 

2. The 1988 assessment increases were presumably adopted according 
t o  standing admin i s t ra t i ve  procedures a t  t he  time. Having been f i x e d  by 
the  s t a t e  board under co lo r  o f  law, they w i l l  remain i n  e f f e c t  unless 
i n v a l i d a t e d  by a court .  Not knowing the  s p e c i f i c  circumstances and f a c t s  
o f  each case, i t would be speculat ive t o  categor ize the  1988 increases as 
void.  

3. No. I n  add i t i on  t o  the  a u t h o r i t y  t o  increase va luat ions  
pursuant t o  an appeal by the  assessor o r  DOR, the  s t a t e  board, as noted i n  
t h e  g iven f a c t s  

. . . may a t  any t ime requ i re  any county board o f  
supervisors . . . and the  department t o  f u r n i s h  statements 
showing t h e  va lua t ion  o f  the property o f  any person w i t h i n  
any county o r  w i t h i n  the  state.  The board s h a l l  consider and 
equal ize such valuat ions and a f t e r  hearing mav increase o r  
decrease t h e  va luat ion  of the  proper ty  o f  a person, 
provided t h a t  no increase i n  any va luat ion  s h a l l  be made 
wi thout  f i r s t  g i v i n g  a t  l eas t  f i v e  days' n o t i c e  . . . t o  the  
owner . . . . 

(A.R.S. sec t ion  42-174, emphasis added.) 

Th is  p rov i s ion  i s  genera l ly  u t i l i z e d  i n  the  course o f  equa l i za t i on  
proceedings i n s t i t u t e d  by DOR invo lv ing  several parce ls  o f  p roper ty  i n  a 
t a x  c l a s s i f i c a t i o n  o r  i n  a county. It should be noted, however, t h a t  t h e  



language of the statute is not limited to general equalization 
proceedings. The state board could use this provision to sua sDonte 
review the valuation of any property of any person at any time and 
increase the assessment to bring it into line with similarly situated 
property. The language of the statute appears to be deliberately crafted 
to allow consideration of individual cases. It should be noted, however, 
that A.R.S. section 42-174 is not intended as authority to raise 
valuations for the purpose of increasing revenues. This power to review 
and increase (and reduce) assessments is only for the purpose of tax 
equity among property owners. 

4. No. As explained in the response to question no. 1 above, if 
the taxpayer appeals (assuming he is appealing for a reduction in the 
assessment), the state board can only reduce or sustain the county board's 
valuation and assessment. The state board can increase the assessment 
pursuant to an appeal only by the assessor or DOR, not by a taxpayer 
appeal . 


