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The O f f i c e  of t h e  Audi tor  General  has  conducted a  performance a u d i t  of t h e  

Department of Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  o f  Emergency 

S e r v i c e s ,  i n  response  t o  a  January  1 8 ,  1982, r e s o l u t i o n  of t h e  J o i n t  

L e g i s l a t i v e  Overs igh t  Committee. Th i s  performance a u d i t  was conducted a s  

a  p a r t  of t h e  Sunset  r ev iew s e t  f o r t h  i n  Arizona Revised S t a t u t e s  (A.R.S.) 

§§41-2351 through 41-237 9. 

The D i v i s i o n  of Emergency S e r v i c e s  (ADES) grew o u t  of t h e  Department of 

C i v i l  Defense.  The L e g i s l a t u r e  e s t a b l i s h e d  t h e  Department o f  C i v i l  

Defense i n  1951 t o  p r e p a r e  f o r  and c a r r y  o u t  emergency f u n c t i o n s .  I n  

1971, t h e  agency was renamed t h e  D i v i s i o n  o f  Emergency S e r v i c e s  (ADES) and 

placed w i t h i n  t h e  O f f i c e  of t h e  Governor. The D i v i s i o n  was t r a n s f e r r e d  t o  

t h e  Department of Emergency and M i l i t a r y  A f f a i r s  i n  1972. R e s p o n s i b i l i t y  

f o r  t h e  f i r e  marshal program was added i n  1982. 

The D i v i s i o n  i s  r e s p o n s i b l e  f o r  1 )  e s t a b l i s h i n g ,  o r g a n i z i n g  and 

main ta in ing  d i s a s t e r  p reparedness  and emergency programs; 2 )  c o o r d i n a t i n g  

p l a n s  and programs w i t h  p o l i t i c a l  s u b d i v i s i o n s ;  and 3 )  deve lop ing  a n  

emergency response p l a n  f o r  f i x e d  n u c l e a r  f a c i l i t i e s .  

ADES' o b j e c t i v e  o f  e s t a b l i s h i n g  and m a i n t a i n i n g  a comprehensive 

coord ina ted  emergency management program i s  c o n s i s t e n t  w i t h  l e g i s l a t i v e  

i n t e n t .  S p e c i f i c  program a c t i v i t i e s  a r e  1 )  hazard  m i t i g a t i o n ,  i n c l u d i n g  

hazard i d e n t i f i c a t i o n ,  f l o o d p l a i n  management and community r e l o c a t i o n ;  

2 )  emergency response p l a n  development and t e s t i n g ;  3 )  r a d i o l o g i c a l  su rvey  

equipment maintenance and c a l i b r a t i o n ;  and 4) t r a i n i n g  and e d u c a t i o n .  



Our a u d i t  addressed  s i g n i f i c a n t  f i n a n c i a l ,  procurement and p e r s o n n e l  

problems a t  ADES. These problems were p e r v a s i v e  and r a i s e  s e r i o u s  q u e s t i o n s  

about  t h e  adequacy of t h e  c o n t r o l s  over  t h e s e  a r e a s .  Because of t h e  s e r i o u s  

n a t u r e  of t h e s e  problems and t h e  p o t e n t i a l  f o r  both  c r i m i n a l  and c i v i l  

v i o l a t i o n s  of law, t h e  At to rney  G e n e r a l ' s  O f f i c e  was informed of our  

f i n d i n g s .  The At to rney  General  has i n i t i a t e d  a n  i n v e s t i g a t i o n .  

ADES has  mismanaged s u b s t a n t i a l  amounts of S t a t e  and F e d e r a l  monies. The 

D i v i s i o n  has  i n a p p r o p r i a t e l y  spen t  o r  t r a n s f e r r e d  a t  l e a s t  $1.4 m i l l i o n .  A s  

a r e s u l t ,  t h e  S t a t e  may be r e q u i r e d  t o  repay misspen t  F e d e r a l  f u n d s .  T h i s  

e x t e n s i v e  f i n a n c i a l  mismanagement occur red  because 1 )  t h e  former  d i r e c t o r  of 

t h e  D i v i s i o n  f a i l e d  t o  e x e r c i s e  h i s  r e s p o n s i b i l i t y  t o  ensure  t h a t  f u n d s  were 

p r o p e r l y  expended and accounted f o r ,  and 2 )  i n t e r n a l  c o n t r o l  and account ing  

p rocedures  were e i t h e r  i n a d e q u a t e  o r  l a c k i n g .  The D i v i s i o n  needs  t o  

s t r e n g t h e n  i t s  account ing  system t o  p rov ide  a d e q u a t e  c o n t r o l s .  F u r t h e r ,  an  

i n t e r n a l  a u d i t o r  r e p o r t i n g  t o  t h e  Ad j u t a n t  General  should conduct  f i n a n c i a l  

and compliance a u d i t s  of emergency fund accounts  ( s e e  page 1 3 ) .  

The S t a t e  may have i n c u r r e d  e x c e s s i v e  c o s t s  because  t h e  D i v i s i o n  h a s  

c o n s i s t e n t l y  d i s r e g a r d e d ,  and i n  some i n s t a n c e s  c i rcumvented,  both  S t a t e  and 

F e d e r a l  c o m p e t i t i v e  b idd ing  requ i rements .  ADES f a i l e d  t o  s o l i c i t  b i d s ,  

p laced o r d e r s  w i t h  vendors b e f o r e  a d v e r t i s i n g  f o r  b i d s  and s p l i t  payments 

i n t o  amounts l e s s  t h a n  $5,000 t o  avo id  b idd ing .  We a l s o  found t h a t  ADES 

made emergency purchases  wi thou t  o b t a i n i n g  waivers  r e q u i r e d  by S t a t e  law. (I 

S t a t u t o r y  changes a r e  needed t o  1 )  s e r v e  a s  a  d e t e r r e n t  and 2 )  p r o v i d e  t h e  

S t a t e  w i t h  r e c o u r s e  when such v i o l a t i o n s  occur .  I n t e r n a l  a u d i t s  should  

i n c l u d e  reviews of procurement p rocedures  t o  ensure  t h a t  t h e  D i v i s i o n  

complies w i t h  bidding requirements  ( s e e  page 37) .  



D i v i s i o n  pe r sonne l  p r a c t i c e s  have v i o l a t e d  S t a t e  m e r i t  sys tem 

requ i rements .  Beginning i n  1981,  t h e  Department of  A d m i n i s t r a t i o n  - 
P e r s o n n e l  D i v i s i o n  (DOA-Personnel) i d e n t i f i e d  numerous q u e s t i o n a b l e  

pe r sonne l  p r a c t i c e s  a t  ADES. More r e c e n t l y ,  our  a u d i t  found t h a t  ADES h a s  

c i rcumvented t h e  S t a t e  m e r i t  sys tem by 1 )  misus ing  exempt p o s i t i o n s  and 

2 )  us ing  employees t o  perform work u n r e l a t e d  t o  t h e i r  o f f i c i a l  d u t i e s  

i n c l u d i n g  t a s k s  c l e a r l y  u n r e l a t e d  t o  D i v i s i o n  a c t i v i t i e s .  Many of t h e  

problems i d e n t i f i e d  have not  been a d e q u a t e l y  addressed .  

ADES' q u e s t i o n a b l e  p e r s o n n e l  p r a c t i c e s  c r e a t e  unnecessa ry  and e x c e s s i v e  

c o s t s ,  t h r e a t e n  t h e  c r e d i b i l i t y  of  t h e  S t a t e  m e r i t  sys tem and j e o p a r d i z e  

f u t u r e  F e d e r a l  fund ing  f o r  t h e  D i v i s i o n .  ADES shou ld  f i l l  c o m p e t i t i v e l y  

two p o s i t i o n s  c u r r e n t l y  h e l d  by exempt employees. DOA-Personnel a n a l y s t s  

shou ld  review s t a f f i n g  l e v e l s  and conduct  a comprehensive c l a s s i f i c a t i o n  

s t u d y  ( s e e  page 45) .  

F u r t h e r  r ev iew i s  needed i n  s e v e r a l  a r e a s .  During o u r  a u d i t  we i d e n t i f i e d  

p o t e n t i a l  problems i n c l u d i n g  t h e  1) u s e  o f  p r o f e s s i o n a l  s e r v i c e s  

c o n t r a c t s ,  2 )  e x t e n t  t o  which agency programs have a c t u a l l y  p r o t e c t e d  t h e  

p u b l i c ,  and 3 )  comple t ion  of a l l  S t a t e -  and F e d e r a l - r e q u i r e d  t a s k s  ( s e e  

page 55). 

i i i  



INTRODUCTION AND BACKGROUND 

The O f f i c e  of  t h e  Audi to r  General  h a s  conducted a  performance a u d i t  of  t h e  

Department of  Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  o f  Emergency 

S e r v i c e s  i n  r esponse  t o  a  J a n u a r y  1 8 ,  1982,  r e s o l u t i o n  of t h e  J o i n t  

L e g i s l a t i v e  Overs igh t  Committee. T h i s  performance a u d i t  was conducted a s  

a  p a r t  of t h e  Sunset  r ev iew s e t  f o r t h  i n  Arizona Revised S t a t u t e s  (A.R.S.) 

$§41-2351 through 41-237 9. 

The D i v i s i o n  grew o u t  of t h e  Department of  C i v i l  Defense.  The L e g i s l a t u r e  

e s t a b l i s h e d  t h e  Department o f  C i v i l  Cefense  i n  1951  t o  p r e p a r e  f o r  and 

c a r r y  o u t  emergency f u n c t i o n s .  These f u n c t i o n s  i n c l u d e d  r e s c u e ,  a i r  r a i d  

warning s e r v i c e s ,  communications,  e v a c u a t i o n  and o t h e r  a c t i v i t i e s  r e l a t e d  

t o  c i t i z e n  p r o t e c t i o n .  I n  1971,  t h e  agency was renamed t h e  D i v i s i o n  o f  

Emergency S e r v i c e s  (ADES) and p laced  w i t h i n  t h e  O f f i c e  o f  t h e  Governor. 

The D i v i s i o n  was t r a n s f e r r e d  t o  t h e  Department o f  Emergency and M i l i t a r y  

A f f a i r s  i n  1972. R e s p o n s i b i l i t y  f o r  t h e  f i r e  marsha l  program was added i n  

1982. 

The agency was e s t a b l i s h e d  t o  

". . . cope w i t h  t h e  e f f e c t s  of  n a t u r a l ,  war-caused o r  
o t h e r  man-made d i s a s t e r s  which endanger  l i f e ,  p r o p e r t y  
and r e s o u r c e s  o f  t h i s  s t a t e ,  and t o  p r o v i d e  f o r  t h e  
h e a l t h ,  w e l f a r e  and s a f e t y  of  t h e  peop le  of  t h i s  s t a t e  
and f o r  p r e s e r v a t i o n  of  p r o p e r t y .  . . ." 

The D i v i s i o n  i s  r e s p o n s i b l e  f o r  1 )  c o o r d i n a t i n g  emergency response  d u r i n g  

d i s a s t e r s ,  2 )  p repar ing  f o r  f u t u r e  d i s a s t e r s ,  and 3 )  deve lop ing  a  

r esponse  p l a n  f o r  a c c i d e n t s  a t  t h e  n u c l e a r  g e n e r a t i n g  f a c i l i t i e s .  To 

f u l f i l l  i t s  s t a t u t o r y  r e s p o n s i b i l i t i e s ,  ADES a d m i n i s t e r s  a  number o f  

programs : 

Hazard m i t i g a t i o n ,  i n c l u d i n g  haza rd  i d e n t i f i c a t i o n ,  f l o o d  p l a n  

management and community r e l o c a t i o n ;  



P l a n  development and t e s t i n g  f o r  emergencies  r e s u l t i n g  from 

n u c l e a r  war o r  n u c l e a r  g e n e r a t i n g  s t a t i o n  o p e r a t i o n s ;  

Maintenance and c a l i b r a t i o n  o f  r a d i o l o g i c a l  survey equipment;  and 

e T r a i n i n g  and e d u c a t i o n  f o r  p u b l i c  o f f i c i a l s  and emergency s t a f f .  

a 
The D i v i s i o n  r e c e i v e s  fund ing  from b o t h  S t a t e  and F e d e r a l  s o u r c e s .  S t a t e  

fund s o u r c e s  i n c l u d e  1 )  General  Fund a p p r o p r i a t i o n s  f o r  r e g u l a r  

o p e r a t i o n s ,  2)  General  Fund monies d e s i g n a t e d  f o r  s t a t e s  o f  emergency 

d e c l a r e d  by t h e  Governor, and 3 )  a d d i t i o n a l  a p p r o p r i a t i o n s  f o r  s p e c i f i c  e 
p r o j e c t s  such a s  n u c l e a r  f a c i l i t y  d i s a s t e r  r esponse .  ADES a l s o  r e c e i v e s  

F e d e r a l  funds  from t h e  F e d e r a l  Emergency Management Agency f o r  r e g u l a r  

D i v i s i o n  o p e r a t i o n s .  Other  F e d e r a l  a g e n c i e s ,  such  a s  t h e  Department o f  

Housing and Urban Development (HUD), p r o v i d e  g r a n t s  f o r  d i s a s t e r - r e l a t e d  

programs such a s  housing r e l o c a t i o n .  The D i v i s i o n ' s  revenues  and 

e x p e n d i t u r e s  f o r  f i s c a l  y e a r s  1978-79 through 1981-82 a r e  d e t a i l e d  i n  

Tab les  1 and 2. 



TABLE 1 

ACTUAL REVENUES FOR 
FISCAL YEARS 1978-79 THROUGH 1981-82 

F i s c a l  Year 
19 78-7 9 1979-80 1980-81 1981-82 

S t a t e :  
Regular  a p p r o p r i a t i o n s  $ 135,900 $ 150,800 $ 553,100 $ 839,000** 
Emergency funds  736,528 2,300,000 2,150,000 -0- - 
S p e c i a l  p r o j e c t s  

S u b t o t a l  

F e d e r a l  : 
Regular  o p e r a t i o n s  N/A* 515,519 1 ,072,300 915,548 
Grants-in-aid N/A 1,477,555 857,048 1 ,249,548 
Pass-through funds  -0- 1 ,910,000 3,121,706 -0- 

S u b t o t a l  -0- 3,903,074 5,051,054 2 ,165,096 

T o t a l  - a l l  s o u r c e s  $1,872.428 $6,478,874 $8,054,154 $3,304,096 

Source:  Department o f  A d m i n i s t r a t i o n  - Finance D i v i s i o n  budget and 
f i n a n c i a l  r e c o r d s  

* Not a v a i l a b l e  
** I n c l u d e s  a p p r o p r i a t i o n  f o r  O f f i c e  of F i r e  Marshal ,  t r a n s f e r r e d  t o  t h e  

D i v i s i o n  a s  o f  January  1, 1982. 



ACTUAL EXPENDITURES FOR FISCAL YEARS 1978-79 THROUGH 1981-82* 

A c t i v i t y  

P e r s o n a l  s e r v i c e s  
Employee-related 
P r o f e s s i o n a l  s e r v i c e s  
T r a v e l :  

I n - S t a t e  
Out-of-State 

Other o p e r a t i n g  
Equipment 
P r o j e c t  r e f u n d s  
krdergency S e r v i c e s  

a s s i s t a n c e  
Source  t o t a l  
T o t a l  

1978-79 1979-80 1980-81 1981-82** 

- - S t a t e  S t a t e  F e d e r a l  Total State F e d e r a l  Total - F e d e r a l  Total S t a t e  F e d e r a l  - T o t a l  

Source :  Department of A d m i n i s t r a t i o n  - Finance  D i v i s i o n  budget r e c o r d s  

* Excludes  e x p e n d i t u r e s  of S t a t e  emergency f u n d s ,  s p e c i a l  a p p r o p r i a t i o n s ,  F e d e r a l  g r a n t s  f o r  s p e c i f i c  p r o j e c t s  and F e d e r a l  pass - through r e l i e f  f u n d s .  ** Due t o  d e f i c i e n c i e s  i n  t h e  D i v i s i o n ' s  a c c o u n t i n g  r e c o r d s  a s  d i s c u s s e d  i n  t h e  body of  t h e  r e p o r t ,  r e p o r t e d  e x p e n d i t u r e s  a r e  approximat ions .  



Audit  Scope 

Our a u d i t  addressed  s i g n i f i c a n t  f i n a n c i a l ,  procurement and p e r s o n n e l  

problems a t  ADES. These problems were p e r v a s i v e  and r a i s e  s e r i o u s  

q u e s t i o n s  about  t h e  adequacy of t h e  c o n t r o l s  over  t h e s e  a r e a s .  Because of  

t h e  s e r i o u s  n a t u r e  of t h e s e  problems and t h e  p o t e n t i a l  f o r  bo th  c r i m i n a l  

and c i v i l  law v i o l a t i o n s ,  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  was informed of 

our  f i n d i n g s .  The At to rney  Genera l  h a s  i n i t i a t e d  a n  i n v e s t i g a t i o n .  

S p e c i f i c a l l y ,  we reviewed t h e  f o l l o w i n g  i s s u e s :  

a P r o p r i e t y  of e x p e n d i t u r e s  and a c c o u n t i n g  p rocedures ;  

@ Compliance w i t h  s t a t u t o r y  b i d d i n g  p rocedures ;  and 

Appropr ia teness  of  D i v i s i o n  p e r s o n n e l  p r a c t i c e s .  

A d d i t i o n a l l y ,  we i d e n t i f i e d  numerous p o t e n t i a l l y  s e r i o u s  problems t h a t  we 

were unab le  t o  review. Our a u d i t  scope was l i m i t e d  due  t o  t h e  e x t e n s i v e  

t ime  r e q u i r e d  t o  r ev iew t h e  i s s u e s  i d e n t i f i e d  above.  The a u d i t  work was 

f u r t h e r  h indered  by t h e  absence  of  a u d i t  t r a i l s  and l a c k  of 

documentation.  Other  problems w e  i d e n t i f i e d  a r e  d i s c u s s e d  i n  t h e  "Areas 

f o r  F u r t h e r  Audi t  Work" s e c t i o n  ( s e e  page 55).  

The Audi to r  General  and s t a f f  e x p r e s s  a p p r e c i a t i o n  t o  t h e  A d j u t a n t  

Genera l ,  t h e  d i r e c t o r  of t h e  D i v i s i o n  of Emergency S e r v i c e s  and members of 

t h e i r  s t a f f s  f o r  t h e i r  c o o p e r a t i o n  and a s s i s t a n c e  d u r i n g  t h e  c o u r s e  of o u r  

a u d i t .  



SUNSET FACTORS 

Eleven f a c t o r s  were reviewed t o  de te rmine  i f  t h e  Department of Emergency and 

M i l i t a r y  A f f a i r s ,  D i v i s i o n  of  Emergency S e r v i c e s  shou ld  be con t inued  o r  

t e r m i n a t e d  i n  accordance  w i t h  Arizona Revised S t a t u t e s  (A.R.S.) §§41-2351 

through 41-2379. 

O b j e c t i v e  and purpose  i n  e s t a b l i s h i n g  t h e  agency 

The D i v i s i o n  of  Emergency S e r v i c e s  (ADES) was e s t a b l i s h e d  i n  1971.  

According t o  t h e  e n a b l i n g  l e g i s l a t i o n ,  t h e  D i v i s i o n  was c r e a t e d  t o  

". . . cope w i t h  t h e  e f f e c t s  o f  n a t u r a l ,  war-caused o r  
o t h e r  man-made d i s a s t e r s  which endanger  l i f e ,  p r o p e r t y  
and r e s o u r c e s  of  t h i s  s t a t e ,  and t o  p r o v i d e  f o r  t h e  
h e a l t h ,  w e l f a r e  and s a f e t y  of  t h e  peop le  of  t h i s  s t a t e  
and f o r  p r e s e r v a t i o n  of  p r o p e r t y .  . . ." 

The D i v i s i o n  i s  r e s p o n s i b l e  f o r  1 )  e s t a b l i s h i n g  , o r g a n i z i n g  and 

m a i n t a i n i n g  d i s a s t e r  p r e p a r e d n e s s  and emergency programs, 2 )  

c o o r d i n a t i n g  p l a n s  and programs w i t h  p o l i t i c a l  s u b d i v i s i o n s ,  and 3 )  

deve lop ing  a n  emergency response  p l a n  f o r  f i x e d  n u c l e a r  f a c i l i t i e s .  

ADES' o b j e c t i v e  of  e s t a b l i s h i n g  and m a i n t a i n i n g  a  comprehensive 

c o o r d i n a t e d  emergency management program i s  c o n s i s t e n t  w i t h  l e g i s l a t i v e  

i n t e n t .  S p e c i f i c  program a c t i v i t i e s  a r e  1 )  haza rd  m i t i g a t i o n ,  i n c l u d i n g  

hazard  i d e n t i f i c a t i o n ,  f l o o d p l a i n  management and community r e l o c a t i o n ;  

2 )  emergency response  p l a n  development and t e s t i n g ;  3 )  r a d i o l o g i c a l  

su rvey  equipment maintenance and c a l i b r a t i o n ;  and 4 )  t r a i n i n g  and 

e d u c a t i o n .  

2. The e f f e c t i v e n e s s  w i t h  which t h e  agency h a s  met i t s  o b j e c t i v e  and 

purpose  and t h e  e f f i c i e n c y  w i t h  which t h e  agency has  o p e r a t e d  

We were unable  t o  a d e q u a t e l y  rev iew ADES e f f e c t i v e n e s s  i n  meet ing i t s  

o b j e c t i v e s  due t o  e x t e n s i v e  work r e q u i r e d  on e x p e n d i t u r e s ,  b i d d i n g  and 

p e r s o n n e l  i r r e g u l a r i t i e s .  Some u s e s  o f  f u n d s  and p e r s o n n e l ,  however, 

a r e  i n e f f i c i e n t  and may a d v e r s e l y  impact program e f f e c t i v e n e s s .  F u r t h e r  

7  



rev iew i s  needed i n  s e v e r a l  o t h e r  a r e a s  concern ing  e f f i c i e n c y  and 

e f f e c t i v e n e s s  ( s e e  page 55) .  

We i d e n t i f i e d  t h e  f o l l o w i n g  c o n d i t i o n s  which may a d v e r s e l y  impact  both  

e f f i c i e n c y  and e f f e c t i v e n e s s :  

e ADES may have i n c u r r e d  e x c e s s i v e  c o s t s  because  numerous 

c o n t r a c t s  and p r o j e c t s  were no t  b i d  c o m p e t i t i v e l y  ( s e e  page 

3 7 ) .  

0 D i v i s i o n  p e r s o n n e l  p r a c t i c e s  a r e  i n e f f i c i e n t  and may 

a d v e r s e l y  impact program e f f e c t i v e n e s s .  F i r s t ,  t h e  D i v i s i o n  

may be o v e r s t a f f e d .  Second, p e r s o n n e l  have been used 

improper ly .  Some s t a f f  performed d u t i e s  1 )  c l e a r l y  

u n r e l a t e d  t o  D i v i s i o n  a c t i v i t i e s  and 2 )  o u t s i d e  of  t h e  

p o s i t i o n s  f o r  which t h e y  were h i r e d ,  r e s u l t i n g  i n  

u n n e c e s s a r i l y  e x c e s s i v e  p e r s o n a l  s e r v i c e s  c o s t s .  T h i s  

misuse  of r e s o u r c e s  may a l s o  a f f e c t  program o p e r a t i o n s .  

L a s t ,  improper u s e  of  exempt p o s i t i o n s  j e o p a r d i z e s  f u t u r e  

F e d e r a l  fund ing  ( s e e  page 45) .  

3 .  The e x t e n t  t o  which t h e  agency h a s  o p e r a t e d  w i t h i n  t h e  p u b l i c  i n t e r e s t  

Although t h e  D i v i s i o n ' s  programs a r e  des igned  t o  b e n e f i t  t h e  p u b l i c ,  

some of  t h e  D i v i s i o n ' s  a c t i o n s  a r e  n o t  w i t h i n  t h e  p u b l i c  i n t e r e s t .  

F u r t h e r  review i s  needed i n  s e v e r a l  a r e a s .  

The pr imary b e n e f i c i a r i e s  of D i v i s i o n  o p e r a t i o n s  a r e  t h e  g e n e r a l  

p u b l i c ,  and more s p e c i f i c a l l y ,  d i s a s t e r  v i c t i m s .  The D i v i s i o n  

responded t o  34 d e c l a r e d  emergencies  and c o n t i n g e n c i e s  between 

J u l y  1, 1477,  and August 31,  1982.  ADES h a s  been a c t i v e l y  invo lved  i n  

r e l o c a t i o n  p r o j e c t s  f o r  s e v e r a l  communities l o c a t e d  i n  hazardous  

a r e a s .  A d d i t i o n a l l y ,  p l a n  development and t e s t i n g  and v a r i o u s  

e d u c a t i o n a l  a c t i v i t i e s  b e n e f i t  t h e  p u b l i c  by p r o v i d i n g  f o r  emergency 

p reparedness .  



However, some D i v i s i o n  f i n a n c i a l  t r a n s a c t i o n s  d i d  not  s e r v e  t h e  p u b l i c  

i n t e r e s t .  The former  D i r e c t o r  f a i l e d  t o  e n s u r e  t h a t  funds  were 

expended o r  accounted f o r  p r o p e r l y .  I n  some i n s t a n c e s ,  e x p e n d i t u r e s  

were not  f o r  v a l i d  p u b l i c  purposes  ( s e e  page 1 3 ) .  

A s  noted i n  t h e  p r e v i o u s  s e c t i o n ,  f u r t h e r  r ev iew i s  needed t o  

de te rmine  whether program g o a l s  have been met and t h e  e x t e n t  t o  which 

t h e  programs p rov ide  b e n e f i t s  t o  t h e  p u b l i c .  

4 .  The e x t e n t  t o  which r u l e s  and r e g u l a t i o n s  promulated by t h e  agency a r e  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  mandate 

D i v i s i o n  r u l e s  and r e g u l a t i o n s  a r e  c o n s i s t e n t  w i t h  s t a t u t o r y  i n t e n t .  

A.R.S .  §26-306, s u b s e c t i o n  h and E x e c u t i v e  Order 69-4 r e q u i r e  t h e  

D i v i s i o n  t o  1 )  promulgate  r u l e s  and r e g u l a t i o n s  n e c e s s a r y  f o r  D i v i s i o n  

o p e r a t i o n s  and 2 )  p r e s c r i b e  minimum s t a n d a r d s  f o r  f a l l o u t  p r o t e c t i o n .  

Our review r e v e a l e d  t h a t  ADES h a s  promulgated t h e s e  r u l e s  and 

r e g u l a t i o n s  a s  r e q u i r e d .  

5. The e x t e n t  t o  which t h e  agency h a s  encouraged i n p u t  from t h e  p u b l i c  

b e f o r e  promulgat ing i t s  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which 

i t  has  informed t h e  p u b l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expec ted  impact 

on t h e  ~ u b l i c  

Due t o  t ime  and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  e x t e n s i v e  

review of o t h e r  i s s u e s  r e q u i r e d ,  f u r t h e r  r ev iew i s  needed t o  a d d r e s s  

t h i s  f a c t o r .  



6. The e x t e n t  t o  which t h e  agency h a s  been a b l e  t o  i n v e s t i g a t e  and 

r e s o l v e  compla in t s  t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

T h i s  f a c t o r  i s  no t  a p p l i c a b l e  because  t h e  D i v i s i o n  i s  n o t  r e s p o n s i b l e  

f o r  complaint  i n v e s t i g a t i o n  o r  r e s o l u t i o n .  

7. The e x t e n t  t o  which t h e  A t t o r n e y  General  o r  any o t h e r  a p p l i c a b l e  

agency of  S t a t e  government h a s  t h e  a u t h o r i t y  t o  p r o s e c u t e  a c t i o n s  

under e n a b l i n g  l e g i s l a t i o n  

Although ADES e n a b l i n g  l e g i s l a t i o n  does  n o t  s p e c i f y  t h a t  t h e  At to rney  

Genera l  h a s  a u t h o r i t y  t o  p r o s e c u t e ,  A . R . S  . $41-192, s u b s e c t i o n  A,  

pa ragraph  2 and s u b s e c t i o n  B ,  pa ragraph  4  a u t h o r i z e  t h e  A t t o r n e y  

Genera l  t o  p rov ide  l e g a l  s e r v i c e s  t o  S t a t e  a g e n c i e s .  

8 .  The e x t e n t  t o  which t h e  agency h a s  a d d r e s s e d  d e f i c i e n c i e s  i n  t h e  

e n a b l i n g  s t a t u t e s  which p r e v e n t  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

The D i v i s i o n  sponsored o r  s u p p o r t e d  f o u r  b i l l s  d u r i n g  t h e  p a s t  s i x  

l e g i s l a t i v e  s e s s i o n s :  

Sena te  B i l l  1040,  passed i n  1979,  i n c r e a s e d  t h e  amount of  l i a b i l i t y  

which cou ld  be i n c u r r e d  under  a  g u b e r n a t o r i a l  d i s a s t e r  d e c l a r a t i o n  

from $750,000 t o  $1,500,000.  S e n a t e  B i l l  1349,  passed  i n  1980 ,  

i n c r e a s e d  t h e  l i m i t  t o  $2,500,000.  

Two b i l l s  i n t r o d u c e d  i n  t h e  EIouse i n  1977 f a i l e d .  House B i l l  2008 

would have a l lowed  t h e  u s e  of S t a t e  monies t o  r e imburse  expenses  

i n c u r r e d  i n  combating menaces t o  p r o p e r t y  of  t h e  F e d e r a l  government. 

House B i l l  2327 would have a l lowed t h e  Governor t o  1 )  a u t h o r i z e  d e b r i s  

removal d u r i n g  emergencies ,  2 )  p rov ide  temporary housing t o  d i s a s t e r  

v i c t i m s ,  and 3 )  o b l i g a t e  t h e  S t a t e  t o  p a r t i c i p a t e  i n  funding 

i n d i v i d u a l  and f a m i l y  d i s a s t e r  r e l i e f  g r a n t s .  



9 .  The e x t e n t  t o  which changes  a r e  n e c e s s a r y  i n  t h e  laws  of  t h e  agency  t o  

a d e q u a t e l y  comply w i t h  t h e  f a c t o r s  l i s t e d  i n  t h e  s u b s e c t i o n  

S t a t u t o r y  changes  a r e  needed t o  p r o v i d e  c r i m i n a l  p e n a l t i e s  f o r  

i n t e n t i o n a l  v i o l a t i o n s  o f  b i d d i n g  r e q u i r e m e n t s .  C u r r e n t  S t a t e  

s t a t u t e s  d o  n o t  c o n t a i n  c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o l ~ s  o f  b i d d i n g  

r e q u i r e m e n t s .  Consequen t ly ,  t h e  S t a t e  may have  l i m i t e d  r e c o u r s e  f o r  

v i o l a t i o n s .  C r i m i n a l  p e n a l t i e s  may a l s o  s e r v e  a s  a d e t e r r e n t  t o  

p r e v e n t  improper  procurement  p r a c t i c e s .  The L e g i s l a t u r e  s h o u l d  

c o n s i d e r  e s t a b l i s h i n g  c r i m i n a l  p e n a l t i e s  f o r  i n t e n t i o n a l  v i o l a t i o n s  of  

t h e  b i d d i n g  r e q u i r e m e n t s  e s t a b l i s h e d  by A.R.S. SS41-1051 e t . s e q . ,  -- 
34-201 and 41-730 ( s e e  page  44 ) .  F u r t h e r  r e v i e w  i s  needed t o  

d e t e r m i n e  i f  changes  are needed i n  o t h e r  o p e r a t i o n a l  a r e a s .  

1 0 .  The e x t e n t  t o  which t h e  t e r m i n a t i o n  of  t h e  agency would s i g n i f i c a n t l y  

harm t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e  

T e r m i n a t i n g  t h e  D i v i s i o n  would a d v e r s e l y  a f f e c t  t h e  p u b l i c  h e a l t h ,  

s a f e t y  and w e l f a r e  by f r a g m e n t i n g  r e s p o n s i b i l i t y  f o r  emergency 

r e s p o n s e s .  S i n c e  emergency s i t u a t i o n s  r e q u i r e  a r a p i d  and 

w e l l - c o o r d i n a t e d  r e s p o n s e ,  a  c e n t r a l i z e d  agency  r e s p o n s i b l e  f o r  b o t h  

p l a n n i n g  f o r  emergenc ie s  and d i r e c t i n g  emergency r e s p o n s e  i s  n e c e s s a r y .  

11. The e x t e n t  t o  which t h e  l e v e l  of  r e g u l a t i o n  e x e r c i s e d  by t h e  agency  i s  

a p p r o p r i a t e  and whe the r  less  o r  more s t r i n g e n t  l e v e l s  o f  r e g u l a t i o n  

would be  a ~ ~ r o ~ r i a t e  

T h i s  f a c t o r  i s  n o t  a p p l i c a b l e  a s  t h e  D i v i s i o n  i s  n o t  a r e g u l a t o r y  

agency.  



FINDING I 

THE DIVISION HAS PIISMANAGED AT LEAST $1.4 14ILLION I N  STATE Ah9 FEDEML 

FUNDS. 

The D i v i s i o n  of Emergency S e r v i c e s  (ADES) h a s  i n a p p r o p r i a t e l y  s p e n t  o r  

t r a n s f e r r e d  a t  l e a s t  $1.4 m i l l i o n  i n  S t a t e  and F e d e r a l  funds .  A s  a  

r e s u l t ,  t h e  S t a t e  may be r e q u i r e d  t o  repay misspen t  F e d e r a l  funds .  T h i s  

e x t e n s i v e  f i n a n c i a l  mismanagement occur red  because  1) t h e  former  d i r e c t  o r  

of t h e  D i v i s i o n  f a i l e d  t o  e x e r c i s e  h i s  r e s p o n s i b i l i t y  t o  e n s u r e  t h a t  f u n d s  

were p r o p e r l y  expended and accoun ted  f o r  and 2 )  i n t e r n a l  c o n t r o l  and 

accoun t ing  p rocedures  were e i t h e r  i n a d e q u a t e  o r  l a c k i n g .  

S t a t u t o r v  R e s t r i c t i o n s  o n  Use 
and T r a n s f e r  o f  Emergency Funds 

The D i v i s i o n  r e c e i v e s  funds  from t h e  f o l l o w i n g  s o u r c e s :  

e Annual General  Fund a p p r o p r i a t i o n s  f o r  r e g u l a r  o p e r a t i n g  

a c t i v i t i e s  and c a p i t a l  o u t l a y s ;  

o S p e c i a l  one-time a p p r o p r i a t i o n s  of  G e n e r a l  Fund monies f o r  

s p e c i f i c  p r o j e c t s  such  a s  p r o v i d i n g  d i r e c t  emergency r e l i e f ,  

e s t a b l i s h i n g  a  s t a t e w i d e  emergency communications sys tem and 

deve lop ing  emergency response  p lans ;  

0 Genera l  Fund monies f o r  expenses  i n c u r r e d  d u r i n g  d e c l a r e d  

emergencies  under  t h e  p r o v i s i o n s  o f  Arizona Revised S t a t u t e s  

(A. R. S )  $35-192; 

F e d e r a l  g ran t s - in -a id  f o r  s p e c i f i c  p r o j e c t s ;  and 

0 F e d e r a l  lump sum g r a n t s  f o r  v a r i o u s  a c t i v i t i e s  r e l a t e d  t o  r e g u l a r  

o p e r a t i o n s .  

ADES may u s e  t h e s e  funds  o n l y  f o r  t h e  s p e c i f i c  purposes  f o r  which t h e y  

were a p p r o p r i a t e d  o r  g r a n t e d ,  I n  a  September 11, 1981,  op in ion*  t h e  

At to rney  General  concluded t h a t  

* Appendix I c o n t a i n s  t h e  o p i n i o n  t e x t .  



"An a p p r o p r i a t i o n  i s  ' t h e  s e t t i n g  a s i d e  from t h e  p u b l i c  
revenue of  a  c e r t a i n  sum o f  money f o r  a  s p e c i f i e d  
o b j e c t ,  i n  such a  mariner t h a t  t h e  e x e c u t i v e  o f f i c e r s  of 
t h e  government a r e  a u t h o r i z e d  t o  use  t h a t  money, and no 
more, f o r  t h a t  o b j e c t  and no o t h e r ' .  . . monies may be 
expended o n l y  f o r  work s p e c i f i e d  by t h e  t e rms  of  t h e  
a p p r o p r i a t i o n  and t h a t  l e g i s l a t i v e  a c t i o n  w i l l  be 
n e c e s s a r y  t o  a u t h o r i z e  a n  e x p e n d i t u r e  f o r  any o t h e r  
work." (emphasis  added)  

According t o  L e g i s l a t i v e  Counc i l ,  emergency r e l i e f  monies a r e  s u b j e c t  t o  

t h i s  r e s t r i c t i o n .  Funds a l l o c a t e d  f o r  one emergency may n o t  be used f o r  

1 )  o t h e r  emergencies ,  2 )  i t e m s  des igned  f o r  p r e v e n t i o n  o r  r e c o v e r y  from 

f u t u r e  emergencies ,  o r  3 )  i t e m s  n o t  r e l a t e d  t o  a n y  f u t u r e  emergency. A 

December 27, 1982,  memorandum* s t a t e s :  

"The s t a t u t o r y  framework o f  A.R.S. $35-192 c r e a t e s ,  i n  
e f f e c t ,  a  c o n t i n u i n g  a p p r o p r i a t i o n  . . . which may b e  
expended f o r  each  con t ingency  o r  emergency d e c l a r e d  by 
t h e  governor .  . . . A s  such,  t h i s  c o n t i n u i n g  
a p p r o p r i a t i o n  i s  s u b j e c t  t o  t h e  l i m i t a t i o n s  p r e s c r i b e d  
by Arizona law. Appropr ia ted  monies may b e  expended 
o n l y  f o r  t h e  purposes  and i t e m s  s p e c i f i e d  by t h e  terms 
of t h e  a p p r o p r i a t i o n . "  

". . . The l anguage  used i n  t h i s  s e c t i o n  [A.R.S. 
535-1923 e v i d e n c e s  a n  i n t e n t  t h a t  monies a l l o c a t e d  
pursuan t  t o  each emergency d e c l a r a t i o n  may be used o n l y  
f o r  expenses  i n c u r r e d  i n  r e l a t i o n  t o  t h a t  p a r t i c u l a r  
emergency and f o r  no o t h e r  purpose  u n l e s s  a u t h o r i z e d  by 
law." (emphasis  added)  - 

S i m i l a r l y ,  F e d e r a l  g r a n t  monies may be used o n l y  f o r  s p e c i f i e d  purposes .  

The U.S. O f f i c e  o f  Management and Budget (OMB) h a s  developed g u i d e l i n e s  

i d e n t i f y i n g  a l l o w a b l e  c o s t s .  I n  g e n e r a l ,  c o s t s  a r e  a l l o w a b l e  i f  t h e y  

1 )  a r e  n e c e s s a r y  and r e a s o n a b l e  f o r  g r a n t  program a d m i n i s t r a t i o n ,  

2) p rov ide  a  b e n e f i t  t o  t h e  g r a n t  program, and 3 )  a r e  n o t  g e n e r a l  

expenses  r e l a t e d  t o  o v e r a l l  S t a t e  government o r  agency r e s p o n s i b i l i t i e s .  

F u r t h e r ,  t h e  g r a n t o r  agency must approve c a p i t a l  o u t l a y  e x p e n d i t u r e s .  

* Appendix I1 c o n t a i n s  t h e  o p i n i o n  t e x t .  



Because a p p r o p r i a t i o n s  and g r a n t s  may be s p e n t  on ly  f o r  s p e c i f i c  p u r p o s e s ,  

t r a n s f e r s  and subsequent  e x p e n d i t u r e s  o f  t h e s e  f u n d s  must a l s o  be r e l a t e d  

t o  t h e  a p p r o p r i a t i o n  o r  g r a n t .  F o r  example, f u n d s  a v a i l a b l e  f o r  a  

d e c l a r e d  emergency may be t r a n s f e r r e d  t o  a n  accoun t  e s t a b l i s h e d  f o r  a  

s p e c i f i c  S ta te - f  unded p r o j e c t  i f  t h e  p r o j e c t  i s  r e l a t e d  t o  t h e  d e c l a r e d  

emergency. S i m i l a r l y ,  S t a t e  and F e d e r a l  funds  may a l s o  be t r a n s f e r r e d  t o  

j o i n t  c l e a r i n g  a c c o u n t s  when matching i s  r e q u i r e d .  

Scope o f  Audi t  

To de te rmine  i f  f u n d s  were managed i n  a c c o r d a n c e  w i t h  s t a t u t o r y  

requ i rements  and r e s t r i c t i o n s ,  we reviewed bo th  e x p e n d i t u r e s  and t r a n s f e r s  

i n  t h r e e  a c c o u n t s  and r e l a t e d  t r a n s a c t i o n s  i n  o t h e r  a c c o u n t s .  A s e p a r a t e  

accoun t  i s  e s t a b l i s h e d  f o r  e a c h  budget c l a s s i f i c a t i o n ,  program, p r o j e c t  

and d e c l a r e d  emergency. ADES used 49 such  a c c o u n t s  d u r i n g  f i s c a l  y e a r s  

1977-78 through 1981-82. The D i v i s i o n  h a s  a l s o  e s t a b l i s h e d  n i n e  j o i n t  

F e d e r a l - S t a t e  c l e a r i n g  accoun t s .  The t h r e e  a c c o u n t s  s e l e c t e d  f o r  d e t a i l e d  

review were : 

a The Sta te- funded San ta  Cruz County f l o o d  emergency a c c o u n t ,  

a The Sta te- funded Globe a s b e s t o s  emergency a c c o u n t ,  and 

a A Federal-funded p r o j e c t  t o  upgrade s a f e t y  f e a t u r e s  i n  mobi le  

homes used t o  house  f l o o d  v i c t i m s .  

We e v a l u a t e d  e x p e n d i t u r e s  t o  d e t e r m i n e  whether  t h e  i t e m  o r  s e r v i c e  

purchased was p r o p e r ,  t h a t  i s ,  r e l a t e d  t o  t h e  s p e c i f i c  purpose  f o r  which 

t h e  funds  were a p p r o p r i a t e d  o r  g r a n t e d .  T r a n s f e r s  were reviewed t o  

de te rmine  whether  1 )  t h e  u l t i m a t e  d i s p o s i t i o n  ( e x p e n d i t u r e )  of 

t r a n s f e r r e d  funds  was r e l a t e d  t o  t h e  g r a n t  o r  a p p r o p r i a t i o n  and 2 )  t h e  

documentat ion was s u f f i c i e n t .  



However, due t o  d e f i c i e n c i e s  i n  t h e  account ing  r e c o r d s ,  we were unable  t o  

review 1 )  most e x p e n d i t u r e s  made from funds  t r a n s f e r r e d  o u t  of t h e s e  

accounts* o r  2 )  t h e  p r o p r i e t y  of some p a y r o l l - r e l a t e d  e x p e n d i t u r e s .  

ADES Plismananed S t a t e  - -  " 
and F e d e r a l  Funds 

ADES h a s  i n a p p r o p r i a t e l y  s p e n t  o r  improper ly  t r a n s f e r r e d  a t  l e a s t  $1.4 

m i l l i o n  i n  S t a t e  and F e d e r a l  funds .  We i d e n t i f i e d  $438,204 i n  

i n a p p r o p r i a t e  e x p e n d i t u r e s  and t r a n s f e r s  i n  t h e  t h r e e  a c c o u n t s  we 

reviewed. An a d d i t i o n a l  $925,215 i n  i n a p p r o p r i a t e  e x p e n d i t u r e s  and 

t r a n s f e r s  were found i n  o t h e r  accounts .  The t iming  of t h e s e  e x p e n d i t u r e s  

and t r a n s f e r s  s u g g e s t s  a  d e l i b e r a t e  a t t e m p t  t o  c i rcumvent  t h e  

a p p r o p r i a t i o n s  p rocess .  Annual r e p o r t s  submi t t ed  t o  t h e  L e g i s l a t u r e  do 

n o t  r e f l e c t  t h e  purposes  and n a t u r e  of a l l  e x p e n d i t u r e s .  

W e  found $438,204 i n  i n a p p r o p r i a t e  e x p e n d i t u r e s  and t r a n s f e r s  i n  t h e  San ta  

Cruz County f l o o d  emergency, Globe a s b e s t o s  emergency and t r a i l e r  upgrade 

p r o j e c t  accounts .  The o r i g i n a l  purposes  of t h e s e  funds  a r e  d i s c u s s e d  

below and t h e  subsequen t ly  i n a p p r o p r i a t e  e x p e n d i t u r e s  and t r a n s f e r s  are 

d e t a i l e d  i n  Table  3. 4 

* I n  most c a s e s ,  we were unable  t o  i d e n t i f y  s p e c i f i c  e x p e n d i t u r e s  made 
w i t h  t r a n s f e r r e d  funds  because of d e f i c i e n c i e s  i n  t h e  account ing  
r e c o r d s .  These d e f i c i e n c i e s  a r e  d i s c u s s e d  on page 33. 



TABLE 3 

SUMPIARY 3F DISPOSITION OF FUNDS FOR 
SANTA CRUZ COUNTY FLOOD EMERGENCY ACCOUNT, 

GLOBE ASBESTOS EMERGENCY ACCOUNT AND 
TRAILER UPGRADE GRANT ACCOUNT FUNDS REVIEWED 

T o t a l  
I n a p p r o p r i a t e  T o t a l  

I n a p p r o p r i a t e  E x p e n d i t u r e s  Funds 
Account E x p e n d i t u r e s  T r a n s f e r s  and T r a n s f e r s  Reviewed 

S a n t a  Cruz County f l o o d  
emergency account  $ 26,914 $ 50,341 $ 77,255 $100,000 

Globe a s b e s t o s  emergency 
accoun t  6,287 63,635 69,922 237,692 

T r a i l e r  upgrade g r a n t  accoun t  206,231 84,796 291,027 436,646 

T o t a l  

S a n t a  Cruz County Flood Emergency Account - On August 21, 1980,  t h e  Governor 

d e c l a r e d  a n  emergency t o  a s s i s t  t h e  C i t y  o f  Nogales and San ta  Cruz County w i t h  

c o s t s  i n c u r r e d  d u r i n g  a n  August 1 3 t h  f l o o d .  The emergency was t e r m i n a t e d  1 2  

months l a t e r ,  on  August 31,  1981. 

ADES misspen t  o r  improper ly  t r a n s f e r r e d  o v e r  7 5  p e r c e n t  of  a v a i l a b l e  f u n d s .  

Sources  and d i s p o s i t i o n  of funds  a r e  shown i n  Tab le  4. 

TABLE 4 

SOURCES AND DISPOSITION OF FUNDS FOR 
SANTA CRUZ COUNTY FLOOD EMERGENCY ACCOUNT 

Sources  of  f u n d s :  
General  Fund monies 

D i s p o s i t i o n  of funds:  
I n a p p r o p r i a t e  e x p e n d i t u r e s  
T r a n s f e r s  t o  o t h e r  a c c o u n t s  
A p p r o p r i a t e  e x p e n d i t u r e s  

T o t a l  u s e s  of funds  



The former d i r e c t o r  s p e n t  $10,000 of funds  s p e c i f i c a l l y  d e s i g n a t e d  f o r  San ta  

Cruz County t o  h o s t  a  confe rence  f o r  a  p r i v a t e  p r o f e s s i o n a l  a s s o c i a t i o n  of 

which he  was p r e s i d e n t - e l e c t .  A d d i t i o n a l  c o n f e r e n c e  c o s t s  t o t a l i n g  over  

$4,500 were paid  from o t h e r  a c c o u n t s ,  i n c l u d i n g  a n  account  e s t a b l i s h e d  f o r  

d i r e c t  emergency r e l i e f  f o r  f l o o d  v i c t i m s .  A  p o r t i o n  o f  t h i s  $14,500 was 

used f o r  such  i t e m s  a s  m i n i a t u r e  f l a g s ,  g r e e n s  f e e s  f o r  a  v i s i t i n g  g u e s t ,  

county emergency d i r e c t o r s '  r e g i s t r a t i o n  f e e s  and a  $4,500 bar  b i l l .  
0 

The D i v i s i o n  pa id  a t  l e a s t  $1,396 from t h e  S a n t a  Cruz f l o o d  emergency 

account  t o  r e p a i r  and r e s t o r e  a  Department o f  P u b l i c  S a f e t y  (DPS) 

a i r p l a n e . "  I n  a d d i t i o n  t o  paying f o r  t h e s e  r e p a i r s ,  ADES p a i d  f o r  u s e  of 4 

t h e  plane.  The D i v i s i o n  has  p a i d  DPS h o u r l y  usage  c h a r g e s  t o t a l i n g  a t  l e a s t  

$1,566. The p lane  could  n o t  have been used d u r i n g  t h e  S a n t a  Cruz emergency 

because i t  was n o t  a i r w o r t h y  a t  t h e  t ime. F u r t h e r ,  t h e  e x p e n d i t u r e s  were 

improper i n  t h a t  emergency funds  may n o t  be used f o r  i t e m s  r e l a t e d  t o  f u t u r e  

emergency s i t u a t i o n s .  

FIGURE 1 

DPS AIRPLANE REPAIRED WITH SANTA CRUZ COUNTY FLOOD EMERGENCY AND OTHER FUNDS 

* A d d i t i o n a l  p r o j e c t  expenses  t o t a l i n g  $28,027 were p a i d  from o t h e r  
a c c o u n t s  ( s e e  page 26). 



The agency i n a p p r o p r i a t e l y  s p e n t  $7,100 from t h e  S a n t a  Cruz f l o o d  accoun t  

f o r  van convers ion  p r o j e c t  expenses .  A d d i t i o n a l  c o n v e r s i o n  p r o j e c t  c o s t s  

were p a i d  from a c c o u n t s  e s t a b l i s h e d  f o r  t h e  Globe a s b e s t o s  emergency ( s e e  

page 2 2 ) ,  d i r e c t  r e l i e f  t o  f l o o d  v i c t i m s  and two f e d e r a l l y  funded 

temporary housing p r o j e c t s .  Although n e i t h e r  S t a t e  n o r  F e d e r a l  funds  were 

a u t h o r i z e d  f o r  t h i s  purpose ,  ADES s p e n t  $91,742 on t h e s e  p r o j e c t s . *  

FIGURE 2  

ADES MOBILE COMI9UNICATIONS VAN 
PURCHASED WITH SANTA CRUZ COUNTY FLOOD EMERGENCY AND OTHER FUNDS 

* ADES purchased f o u r  vans  and c o n v e r t e d  them t o  mobi le  communications 
u n i t s .  T h i s  p r o j e c t  w i l l  c o s t  t h e  S t a t e  a t  l e a s t  $177,000.  The f i r s t  
two v e h i c l e s  were purchased and conver ted  i n  1979 and 1980, b e f o r e  S t a t e  
o r  F e d e r a l  funds  were a v a i l a b l e ,  a t  a  c o s t  o f  $91,742. ADES r e c e i v e d  a  
$45,000 F e d e r a l  g r a n t  i n  1982 f o r  equipment f o r  t h e  t h i r d  and f o u r t h  vans .  



FIGURE 3 

INTERIOR OF ADES MOBILE COMMUNICATIONS VAN 

Other  i n a p p r o p r i a t e  e x p e n d i t u r e s  from t h i s  emergency accoun t  i n c l u d e  

$1,341 f o r  word p r o c e s s o r  s u p p l i e s  which were o r d i n a r y  o p e r a t i n g  

expenses  r a t h e r  t h a n  c o s t s  r e l a t e d  t o  a s p e c i f i c  emergency and 

a $1,800 f o r  a county  emergency d i r e c t o r ' s  expenses .  The D i v i s i o n  

pa id  t h e s e  expenses  r e g u l a r l y  t o  match t h e  c o u n t y ' s  monthly 

expense  payments . The same i n d i v i d u a l  r e c e i v e d  t r a v e l  

reimbursements from a n o t h e r  emergency account  ( s e e  page 22) .  

I n  a d d i t i o n  t o  i n a p p r o p r i a t e  e x p e n d i t u r e s  of  $26,914,  ADES improper ly  

t r a n s f e r r e d  over  h a l f  of t h e  a v a i l a b l e  f u n d s  t o  s p e c i a l  revenue c l e a r i n g  

a c c o u n t s .  According t o  the  former  a c c o u n t i n g  o f f i c e r ,  t h e  fo rmer  d i r e c t o r  

made t h e  t r a n s f e r s  t o  meet c a s h  f l o w  needs and t r a n s f e r s  and subsequen t  

e x p e n d i t u r e s  were n o t  r e l a t e d  t o  t h e  San ta  Cruz f l o o d .  



Globe Asbes tos  Emergency Account - On J a n u a r y  1 6 ,  1980,  t h e  Governor 

d e c l a r e d  a n  emergency i n  G i l a  County because  Department of H e a l t h  S e r v i c e s  

o f f i c i a l s  b e l i e v e d  a s b e s t o s  t a i l i n g s  c r e a t e d  a  h e a l t h  h a z a r d  t o  Globe 

r e s i d e n t s .  The emergency was t e r m i n a t e d  s i x  months l a t e r  o n  J u n e  2, 

1980.  During t h e  emergency t h e  D i v i s i o n  t e m p o r a r i l y  r e l o c a t e d  r e s i d e n t s  

w h i l e  t h e i r  homes were p r o f e s s i o n a l l y  c l e a n e d  and t h e  s u r r o u n d i n g  a r e a  

covered w i t h  t o p s o i l .  Th i s  work was s u b s t a n t i a l l y  completed s i x  months 

af  t e r  t h e  emergency d e c l a r a t i o n .  

Of $237,692 r e c e i v e d  from S t a t e  and F e d e r a l  s o u r c e s  f o r  t h i s  emergency, 

$69,922 was spen t  o r  t r a n s f e r r e d  i n a p p r o p r i a t e l y .  Sources  and d i s p o s i t i o n  

of  funds  a r e  shown i n  Tab le  5. 

TABLE 5 

SOURCES AND DISPOSITION OF FUNDS FOR 
GLOBE ASBESTOS EMERGENCY ACCOUNT 

Sources  of funds:  
General  Fund monies 
F e d e r a l  reimbursements 

T o t a l  a v a i l a b l e  funds  

D i s p o s i t i o n  of funds:  
I n a p p r o p r i a t e  e x p e n d i t u r e s  
T r a n s f e r s  t o  o t h e r  accoun t s  
A p p r o p r i a t e  e x p e n d i t u r e s  
Rever ted  t o  Genera l  Fund 
Unknown* 

T o t a l  u s e s  of funds  

* Agency r e c o r d s  do n o t  a g r e e  w i t h  Department of  A d m i n i s t r a t i o n  - Finance  
D i v i s i o n  (DOA-Finance) r e c o r d s .  ADES l e d g e r s  r e f l e c t  $237,456 i n  
t r a n s f e r s  and e x p e n d i t u r e s ,  $286 l e s s  t h a n  t o t a l  r e c e i p t s .  Audi t  s t a f f  
d i d  n o t  r e c o n c i l e  t h e  d i f f e r e n c e .  



I n a p p r o p r i a t e  expenses  i n c l u d e d  $3,275 f o r  communications equipment f o r  

t h e  van c o n v e r s i o n  p r o j e c t  ( s e e  page 1 9 ) ,  $1 ,398 f o r  f u r n i s h i n g s ,  

i n c l u d i n g  p a t i o  c h a i r s  and t a b l e s ,  and $865 f o r  c a t e r i n g  a t  a county  

emergency d i r e c t o r ' s  con£ e rence .  

I n  a d d i t i o n ,  ADES improper ly  p a i d  from t h e  Globe a s b e s t o s  accoun t  t r a v e l  

c l a i m s  t o t a l i n g  $298 t o  non-Sta te  employees i n c l u d i n g  t h e  S a n t a  Cruz 

County emergency d i r e c t o r .  * A f t e r  DOA-Finance n o t i f i e d  AGES t h a t  

non-Sta te  employees were n o t  e l i g i b l e  f o r  t r a v e l  reimbursement,  t h e  

D i v i s i o n  began paying t h e s e  expenses  as p r o f e s s i o n a l  s e r v i c e s  r a t h e r  t h a n  

t r a v e l  c l a i m s .  

I n  a d d i t i o n  t o  i n a p p r o p r i a t e  e x p e n d i t u r e s ,  t h e  D i v i s i o n  improper ly  

t r a n s f e r r e d  27 p e r c e n t  of a v a i l a b l e  f u n d s .  These f u n d s  were t r a n s f e r r e d  

t o  j o i n t  F e d e r a l - S t a t e  c l e a r i n g  a c c o u n t s  f o r  o p e r a t i n g  and t r a v e l  

expenses ,  a n  accoun t  f o r  d i r e c t  r e l i e f  t o  f l o o d  v i c t i m s  and a n  accoun t  f o r  

a  F e d e r a l  temporary housing p r o j e c t .  As i n  t h e  c a s e  of t h e  S a n t a  Cruz 

County f l o o d  emergency a c c o u n t ,  t h e  former  d i r e c t o r  made t h e  t r a n s f e r s  t o  

meet c a s h  f l o w  needs  i n  o t h e r  accoun t s .  I n  most c a s e s ,  subsequent  

e x p e n d i t u r e s  a r e  n o t  r e l a t e d  t o  t h e  o r i g i n a l  emergency. F o r  example, 

$6,500 t r a n s f e r r e d  from t h e  Globe a s b e s t o s  emergency accoun t  t o  t h e  

accoun t  f o r  d i r e c t  emergency r e l i e f  was used a s  p a r t i a l  payment f o r  a  van 

used i n  t h e  c o n v e r s i o n  p r o j e c t .  

T r a i l e r  Upgrade Grant Account - I n  November 1979,  ADES r e c e i v e d  a $400,000 

F e d e r a l  g r a n t  t o  upgrade s a f e t y  f e a t u r e s  on mobi le  homes used  t o  house 

f l o o d  v i c t i m s .  A d d i t i o n a l  f u n d s ,  i n c l u d i n g  some S t a t e  monies,  were a 
t r a n s f e r r e d  i n t o  t h e  accoun t  from v a r i o u s  s o u r c e s .  ADES i n a p p r o p r i . a t e l y  

s p e n t  o r  t r a n s f e r r e d  a t  l e a s t  $291,027 of  t h e s e  funds .  Sources  and 

d i s p o s i t i o n  of funds  a r e  shown i n  Tab le  6. 

* We i d e n t i f i e d  o t h e r  i n a p p r o p r i a t e  t r a v e l  c l a i m s  t o t a l i n g  $184 pa id  
from t h e  t r a i n i n g  and e d u c a t i o n  accoun t  ( s e e  page 26) .  



TABLE 6 

SOURCES AND DISPOSITION OF FUNDS FOR TRAILER UPGRADE GRANT ACCOUNT 

Sources  of funds :  
F e d e r a l  g r a n t  
T r a n s f e r s  from remodeling g r a n t  
T r a n s f e r s  from j o i n t  F e d e r a l - S t a t e  

o p e r a t i n g  expense account* 
T o t a l  funds  a v a i l a b l e  

D i s p o s i t i o n  of  funds  reviewed: 
I n a p p r o p r i a t e  e x p e n d i t u r e s  
T r a n s f e r s  t o  o t h e r  accoun t s  
Appropr ia te  e x p e n d i t u r e s  

T o t a l  u s e s  of funds  

* At l e a s t  $35,375 i s  S t a t e  Genera l  Fund monies and a t  l e a s t  $6,847 i s  
F e d e r a l  monies. The s o u r c e s  of  t h e  remaining $14,835 canno t  be 
determined.  

** T o t a l  funds  a v a i l a b l e  does  no t  a g r e e  w i t h  t o t a l  u s e s  because  we d i d  n o t  
review $177,671 i n  e x p e n d i t u r e s .  ADES r e c e i v e d  a n o t h e r  F e d e r a l  g r a n t  i n  
February  1980 t o  p r o v i d e  temporary housing t o  f l o o d  v i c t i m s .  Before  
r e c e i v i n g  t h e s e  f u n d s ,  ADES e s t a b l i s h e d  a  s u b s i d i a r y  accoun t  w i t h i n  t h e  
upgrade g r a n t  accoun t .  Temporary housing expenses  t o t a l i n g  $135,348 
were pa id  from t h e  s u b s i d i a r y  accoun t .  Numerous temporary  housing 
e x p e n d i t u r e s  were a l s o  made from t h e  p r i n c i p a l  a c c o u n t .  The t r a n s f e r s  
were made t o  re imburse  t h e  upgrade a c c o u n t  f o r  temporary  hous icg  
e x p e n d i t u r e s  pa id  from bo th  t h e  s u b s i d i a r y  and p r i n c i p a l  accoun t s .  We 
d i d  no t  review temporary hous ing  e x p e n d i t u r e s  made f rom t h e  s u b s i d i a r y  
accoun t .  F u r t h e r ,  due  t o  d e f i c i e n c i e s  i n  t h e  t ime- repor t ing  sys tem,  we 
were unab le  t o  review p a y r o l l - r e l a t e d  expenses  t o t a l i n g  $42,323. 

The D i v i s i o n  misspen t  over  $200,000, o r  3 4  p e r c e n t  o f  a v a i l a b l e  f u n d s .  
- 

Almost $90,000 of t h i s  was s p e n t  on i t e m s  c l e a r l y  - r e l a t e d  t o  t h i s  o r  any 

o t h e r  F e d e r a l  g r a n t .  A d d i t i o n a l  e x p e n d i t u r e s  t o t a l i n g  o v e r  $116,800 may b e  

a p p l i c a b l e  t o  o t h e r  F e d e r a l  g r a n t s .  However, such  e x p e n d i t u r e s  a r e  

i n a p p r o p r i a t e  under t h e  t r a i l e r  upgrade g r a n t  p r o v i s i o n s .  

ADES improper ly  used $70,550 of  t h e s e  f u n d s  and $200,074 from a  j o i n t  

c l e a r i n g  account  t o  c o n s t r u c t  a  mess h a l l  and o f f i c e  complex. ADES a g r e e d  

t o  c o n s t r u c t  a  mess h a l l  f o r  t h e  N a t i o n a l  Guard i n  exchange f o r  u s e  of a n  

empty N a t i o n a l  Guard warehouse. The warehouse was s u b s e q u e n t l y  c o n v e r t e d  t o  



a n  ADES o f f i c e  and s t o r a g e  complex. N e i t h e r  S t a t e  n o r  F e d e r a l  money was 

a u t h o r i z e d  f o r  t h e  p r o j e c t s . *  

FIGURE 4 

NATIONAL GUARD MESS HALL CONSTRUCTED WITH 
TRAILER UPGRADE AND OTHER FUNDS 

* A t  l e a s t  one c l a i m  r e l a t e d  t o  t h e  p r o j e c t  may have been f a l s i f i e d .  The 
c o n t r a c t o r  submi t t ed  a  $57,000 c l a i m  f o r  "Balance owed f o r  t r a i l e r  
upgrade." A v a i l a b l e  ev idence  s t r o n g l y  s u g g e s t s  t h a t  some l a b o r  and a 
m a t e r i a l  c o s t s  were f o r  t h e  mess h a l l  c o n s t r u c t i o n .  



ADES made o t h e r  e x p e n d i t u r e s  u n r e l a t e d  t o  any F e d e r a l  g r a n t :  

$4,600 f o r  microcomputer equipment and programming s e r v i c e s ,  

$4,173 f o r  communications equipment and van  c o n v e r s i o n  p r o j e c t  

c o s t s  ( s e e  page 1 9 ) ,  

$8,269 f o r  o f f i c e  equipment and remodeling,  

$2,425 f o r  automotive  s u p p l i e s  and f u e l ,  

$580 f o r  u t i l i t i e s  and t r a s h  s e r v i c e s ,  and 

e $158 f o r  s o f t  d r i n k s .  

While u n r e l a t e d  t o  t h e  t r a i l e r  upgrade p r o j e c t ,  $116,851 i n  e x p e n d i t u r e s  

from t h e  upgrade account  may be r e l a t e d  t o  a s i m i l a r  f e d e r a l l y  funded 

g r a n t .  Even i f  s o  r e l a t e d ,  t h e y  a r e  improper. Moreover, o u r  l i m i t e d  review 

i n d i c a t e s  t h a t  ADES may have a c t u a l l y  used t h e  funds  f o r  t h e  warehouse and 

mess h a l l  p r o j e c t s .  Ques t ionab le  e x p e n d i t u r e s  i n c l u d e  

8 $11,204 f o r  f u r n i s h i n g s  and carpet--ADES purchased household i t e m s  

such a s  a r e c l i n e r ,  beds and d i n e t t e  sets--and 

$6,189 t o  re imburse  t h e  p e t t y  cash  fund f o r  purchases  of d r a p e s  and 

o t h e r  i tems.  

I n a p p r o p r i a t e  Expendi tu res  and T r a n s f e r s  from Other  Accounts - ADES a l s o  

made a t  l e a s t  $925,200 i n  i n a p p r o p r i a t e  e x p e n d i t u r e s  and t r a n s f e r s  from 

o t h e r  accounts .  A s  p r e v i o u s l y  d i s c u s s e d ,  ADES s p e n t  a t  l e a s t  $243,597 f o r  

t h e  confe rence  and f o r  t h e  warehouse,  mess h a l l ,  van c o n v e r s i o n  and p lane  

r e p a i r  p r o j e c t s  from o t h e r  accounts :  

8 $4,548 i n  c o s t s  f o r  t h e  p r o f e s s i o n a l  a s s o c i a t i o n  c o n f e r e n c e  was 

pa id  from t h e  account  f o r  d i r e c t  emergency r e l i e f  and j o i n t  

accounts  f o r  c o n t r a c t s  and o p e r a t i n g  expenses.  

Mess h a l l  and warehouse convers ion  p r o j e c t  expenses  t o t a l i n g  

$200,074 were paid  from a  j o i n t  account  f o r  o p e r a t i n g  expenses .  

e ADES spen t  $10,765 f o r  t h e  van  convers ion  p r o j e c t  from t h e  account  

f o r  d i r e c t  emergency r e l i e f  and a  F e d e r a l  g r a n t  a c c o u n t .  



DPS plane r e p a i r  and r e s t o r a t i o n  c o s t s  of $28,027 were pa id  from 

t h e  accounts  f o r  d i r e c t  emergency r e l i e f ,  t h e  December 1978 f l o o d  

emergency and o p e r a t i n g  expenses .  

0 Improper t r a v e l  c l a i m s  t o t a l i n g  $184 were paid  from t h e  t r a i n i n g  

and e d u c a t i o n  account .  

We a l s o  i d e n t i f i e d  t h e  fo l lowing  i n a p p r o p r i a t e  e x p e n d i t u r e s :  

e $282 w a s  pa id  f o r  a  c o n s u l t a n t ' s  room c h a r g e s  and meals  d u r i n g  a  

confe rence  a t  t h e  Arizona Bi l tmore .  The c o n s u l t a n t  appears  t o  have 

had no fo rmal  r o l e  i n  t h e  conference.  

The D i v i s i o n  provided a l c o h o l i c  beverages  d u r i n g  a n o t h e r  c o n f e r e n c e  

funded from t h e  t r a i n i n g  and e d u c a t i o n  account .  These c o s t s  

t o t a l e d  a t  l e a s t  $240. 

e At l e a s t  $13,768 was paid  from emergency accounts  t o  p rov ide  county 

emergency o p e r a t i o n s  c e n t e r s  w i t h  r a d i o  equipment. I n  one c a s e ,  

t h e  county emergency d i r e c t o r  purchased equipment c o s t i n g  $5,903 

and s e n t  t h e  b i l l  t o  t h e  D i v i s i o n .  

F u r t h e r ,  t h e  D i v i s i o n ' s  i n t e r n a l  a u d i t o r  r e c e n t l y  i d e n t i f i e d  q u e s t i o n a b l e  

e x p e n d i t u r e s  and t r a n s f e r s  t o t a l i n g  $667,298 i n  e i g h t  o t h e r  a c c o u n t s  f o r  

emergencies and con t ingenc ies .*  These q u e s t i o n a b l e  e x p e n d i t u r e s  and 

t r a n s f e r s  r e p r e s e n t  a lmost  o n e - f i f t h  of t h e  r e p o r t e d  c o s t s .  I n  one c a s e ,  

q u e s t i o n a b l e  c o s t s  c o n s t i t u t e  95 p e r c e n t  of c la imed c o s t s .  A  summary of t h e  

a u d i t o r ' s  f i n d i n g s  i s  presen ted  i n  Tab le  7. 

* Our l i m i t e d  review i n d i c a t e s  t h a t  t h e  i n t e r n a l  a u d i t o r ' s  a n a l y s i s  i s  
r e l i a b l e .  The i n t e r n a l  a u d i t o r ' s  q u e s t i o n e d  c o s t s  f o r  t h e  two a c c o u n t s  
we reviewed a r e  approximately  t h e  same a s  i n a p p r o p r i a t e  e x p e n d i t u r e s  and 
t r a n s f e r s  we i d e n t i f i e d .  The d i f f e r e n c e s  between our  t o t a l s  and t h o s e  
of t h e  i n t e r n a l  a u d i t o r  a r e  immate r ia l .  The i n t e r n a l  a u d i t o r ' s  r o l e  i s  
d i s c u s s e d  f u r t h e r  on page 35. 



TABLE 7 

SIJFlMARY OF ADES INTERNAL AUDITS OF 
EMERGENCY FUND ACCOUNTS 

Account 

Search and rescue: 
1981 
1982 

Pinal, Pima and Santa Cruz 
Counties floods 

March 1978 statewide floods 
Fire contingency: 
1981 
1982 

December 1978 statewide 
floods 

Yavapai County grasshopper 
infestation 

Total 

Claimed Questioned 
Cost Cost 

Allowable 
Cost 

Thus, the transfers in the accounts we reviewed are not isolated cases but 

rather represent typical financial practices within the Division. ADES 

has consistently transferred significant amounts of funds from 

emergency-related accounts. During calendar years 1978 through 1981, over 

$900,000 of emergency funds were transferred to accounts established for 

other purposes. 

Timing of Transfers and Inappropriate Expenditures - The timing of 

inappropriate expenditures and transfers and the inadequacy of reports 

filed with the Legislature (see page 30) suggest a deliberate attempt to 

circumvent the appropriations process. Declared emergencies are 

terminated by the Governor upon the Director's recommendation. At 

termination, all monies remaining in the account revert to the General 

Fund. However, in the two emergency-related accounts that we reviewed, a 

significant amount of funds was transferred or spent for unauthorized 

purposes after the immediate danger had ended and all expenses related to 

the emergency had been paid. 



I n  t h e  S a n t a  Cruz County f l o o d  emergency, funds  were a p p r o p r i a t e d  t o  

assist t h e  C i t y  of Nogales and San ta  Cruz County w i t h  f l o o d  damage r e p a i r  

expenses .  The p o l i t i c a l  s u b d i v i s i o n s  i n c u r r e d  expenses  which were 

reimbursed w i t h  S t a t e  funds .  ADES made t h e  f i n a l  reimbursement t o  t h e  

l o c a l i t i e s  i n  November 1980. However, t h e  emergency w a s  n o t  t e r m i n a t e d  

u n t i l  August 1981, a lmost  n i n e  months l a t e r .  Between t h e  f i n a l  

reimbursement and t h e  t e r m i n a t i o n ,  ADES t r a n s f e r r e d  o r  spen t  

i n a p p r o p r i a t e l y  a l l  remaining f u n d s  t o t a l i n g  $65,409. The t i m i n g  of 

e x p e n d i t u r e s  and t r a n s f e r s  i s  d e p i c t e d  i n  F i g u r e  5. 

FIGURE 5 

TIPIING OF EXPENDITURES AND TRANSFERS FROM 
THE SANTA CRUZ COUNTY FLOOD EMERGENCY ACCOUNT 
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A s i m i l a r  p a t t e r n  occurs  i n  t h e  t iming of e x p e n d i t u r e s  and t r a n s f e r s  from 

t h e  Globe a s b e s t o s  emergency account .  The work r e q u i r e d  t o  c l e a n  t h e  

contaminated a r e a  was s u b s t a n t i a l l y  completed by June  1980. The Governor 

t e rmina ted  t h e  emergency i n  June  1980, but d i d  n o t  r e q u i r e  ADES t o  r e v e r t  

funds  u n t i l  January 1981. Between June  1980 and January  1981,  ADES 

t r a n s f e r r e d  o r  spen t  i n a p p r o p r i a t e l y  26  p e r c e n t  o f  t h e  clean-up p r o j e c t  

funds.  These t r a n s f e r s  and e x p e n d i t u r e s  a r e  shown i n  F igure  6. 

FIGURE 6 

TIMING OF EXPENDITURES AND TRANSFERS FROM THE 
GLOBE ASBESTOS EMERGENCY ACCOUNT 
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Inadequa te  Repor t s  - Annual r e p o r t s  submi t t ed  t o  t h e  L e g i s l a t u r e  do n o t  

p rov ide  adequa te  i n f o r m a t i o n .  These r e p o r t s ,  p repared  and s igned  by t h e  , 
former emergency s e r v i c e s  d i r e c t o r ,  do n o t  p rov ide  s u f f i c i e n t  d e t a i l s  on 

t h e  n a t u r e  and purposes of e x p e n d i t u r e s .  

A.R. S. $35-192, s u b s e c t i o n  E r e q u i r e s  t h e  D i r e c t o r  of Emergency S e r v i c e s  

t o  r e p o r t  a n n u a l l y  t o  t h e  L e g i s l a t u r e  t h e  a c t i o n s  of t h e  emergency 

c o u n c i l .  However, t h e  s t a t u t e s  do n o t  p r e s c r i b e  t h e  degree  of d e t a i l  

which t h e s e  r e p o r t s  shou ld  c o n t a i n .  

As a  r e s u l t ,  t h e  r e p o r t s  l i s t  o n l y  a g e n e r a l  purpose  wi thou t  i t e m i z i n g  o r  

grouping e x p e n d i t u r e s .  For example, t h e  1981 r e p o r t  shows as fo l lows :  a 

"Flooding--Santa Cruz County and C i t y  of Nogales 
(Governor ' s  P roc lamat ion  of August 21,  1980).  
Reimbursement t o  County and C i t y  f o r  r e p a i r  of f l o o d  
damaged f a c i l i t i e s  and a s s o c i a t e d  c o s t s . "  

The n a t u r e  of such i t e m s  a s  " a s s o c i a t e d  c o s t s "  a r e  no t  i n d i c a t e d .  Without 

a d d i t i o n a l  d e t a i l ,  t h e  L e g i s l a t u r e  would be unaware from t h i s  r e p o r t  t h a t  

t h e  p r i v a t e  a s s o c i a t i o n  confe rence  c o s t  was funded from t h i s  account .  

F e d e r a l  Agencies Play Require  
Arizona t o  Repay Funds and 
Other  S t a t e  Agencies '  
Overa t ions  May Be Affec ted  

Because ADES mismanaged F e d e r a l  f u n d s ,  t h e  S t a t e  may be r e q u i r e d  t o  repay 

a s i g n i f i c a n t  amount of F e d e r a l  g r a n t  monies. Under e x i s t i n g  r e g u l a t i o n s ,  

F e d e r a l  g r a n t o r  a g e n c i e s  may d i s a l l o w  and r e q u e s t  repayment of bo th  

1) improper e x p e n d i t u r e s  made d i r e c t l y  from F e d e r a l  g r a n t  a c c o u n t s  and 

2 )  unsupported t r a n s f  e r s  and e x p e n d i t u r e s .  

We i d e n t i f i e d  a t  l e a s t  $165,805 i n  such e x p e n d i t u r e s  and t r a n s f e r s  i n  t h e  

F e d e r a l  g r a n t  account  f o r  t r a i l e r  upgrades.  ADES s p e n t  $38,686 i n  F e d e r a l  

funds  f o r  t h e  warehouse and c a f e t e r i a  p r o j e c t s  and o t h e r  i t ems  c l e a r l y  

u n r e l a t e d  t o  t h e  t r a i l e r  upgrade g r a n t .  The D i v i s i o n  may be unab le  t o  

suppor t  e i t h e r  t r a n s f e r s  o r  p e r s o n a l  s e r v i c e s  payments t o t a l l i n g  $127,119 



due t o  d e f i c i e n c i e s  i n  t h e  account ing  and t ime- repor t ing  systems.  The 

S t a t e ' s  p o t e n t i a l  l i a b i l i t y  f o r  t h i s  account  a l o n e  could  exceed $400,000 i f  

F e d e r a l  a g e n c i e s  a l s o  d i s a l l o w  e x p e n d i t u r e s  from t h e  t r a i l e r  upgrade account  

made f o r  a n o t h e r  f e d e r a l l y  funded p r o j e c t . "  A summary of t h e  S t a t e ' s  

p o t e n t i a l  l i a b i l i t y  r e s u l t i n g '  from mismanagement of t h e  t r a i l e r  upgrade 

g r a n t  account  i s  presen ted  i n  Tab le  8. 

TABLE 8 

POTENTIAL STATE LIABILITY RESULTING FROM MISMANAGEMENT OF 
FEDERAL FUNDS I N  THE TRAILER UPGRADE GRANT ACCOUNT 

Expendi tu res  u n r e l a t e d  t o  any 
F e d e r a l  g r a n t  

Unsupported t r a n s a c t i o n s :  
T r a n s f e r s  
P e r s o n a l  s e r v i c e s  expense 

Expendi tu res  f o r  f e d e r a l l y  funded 
remodeling p r o j e c t :  

P r i n c i p a l  account  
S u b s i d i a r y  account  

p o t e n t i a l  l i a b i l i t y  from 
t r a i l e r  upgrade g r a n t  account  

F u r t h e r ,  F e d e r a l  a u d i t o r s  have i d e n t i f i e d  a  s i g n i f i c a n t  amount of improper 

e x p e n d i t u r e s  i n  s e v e r a l  o t h e r  accounts .  The a c t u a l  amount of f u n d s  which 

may r e q u i r e  repayment depends upon t h e  outcome of t h e  F e d e r a l  a u d i t s  

c u r r e n t l y  i n  progress.** 

* These e x p e n d i t u r e s  were made b e f o r e  funds  f o r  t h e  o t h e r  p r o j e c t  were 
rece ived  ( s e e  page 23) .  Although t h e  t r a i l e r  upgrade g r a n t  account  was 
l a t e r  reimbursed f o r  t h e  e x p e n d i t u r e s ,  e x p e n d i t u r e s  made b e f o r e  funds  
a r e  a v a i l a b l e  may be d i s a l l o w e d ,  accord ing  t o  F e d e r a l  a u d i t o r s .  

** On March 18 ,  1983,  t h e  F e d e r a l  Emergency Management Agency (FEMA) i s s u e d  
a  b i l l  of c o l l e c t i o n  t o  recover  a  $225,615 d u p l i c a t e  payment f o r  a  
temporary housing p r o j e c t .  FEMA a u d i t o r s  a r e  c u r r e n t l y  rev iewing  
numerous o t h e r  accounts .  



Other S t a t e  a g e n c i e s  and some l o c a l  governments could  l o s e  a  s i g n i f i c a n t  

amount of funds  i f  repayment i s  r e q u i r e d .  P u b l i c  Law 93-288 a l l o w s  t h e  

F e d e r a l  government t o  wi thhold  d i s a s t e r - r e l a t e d  monies g r a n t e d  t o  any 

p o l i t i c a l  s u b d i v i s i o n  i f  a n  agency misspends funds .  T h e r e f o r e ,  i f  ADES does  * 
n o t  have s u f f i c i e n t  funds  f o r  repayment,  g r a n t s  t o  S t a t e  a g e n c i e s  and v a r i o u s  

county and c i t y  governments could  be wi thhe ld .  

I n  a d d i t i o n  t o  p o s s i b l e  wi thho ld ing  of F e d e r a l  funds ,  f i n a n c i a l  mismanagement 

can  a d v e r s e l y  impact monies h e l d  i n  t r u s t  f o r  o t h e r  a g e n c i e s  i f  t h e s e  funds  

a r e  no t  a v a i l a b l e  when needed. For example, t h e  D i v i s i o n  h a s  n o t  f u l f i l l e d  

i t s  f i d u c i a r y  r e s p o n s i b i l i t i e s  i n  a t  l e a s t  one i n s t a n c e .  ADES a d m i n i s t e r s  a n  

account  e s t a b l i s h e d  f o r  funds  t h e  Land Department may r e q u i r e  f o r  f i r e  (I 

s u p p r e s s i o n  expenses .  During c a l e n d a r  y e a r s  1980 and 1981, ADES 

i n a p p r o p r i a t e l y  t r a n s f e r r e d  over  $200,000, o r  29 p e r c e n t  of a p p r o p r i a t e d  

funds ,  t o  accounts  e s t a b l i s h e d  f o r  i t s  own i n t e r n a l  o p e r a t i o n s  and t o  v a r i o u s  

j o i n t  c l e a r i n g  accounts .  Only 4 p e r c e n t  of a l l  t r a n s f e r s  from t h e  account  
a 

were proper.* As a r e s u l t ,  when t h e  Land Department r e c e i v e d  a U.S. F o r e s t  

S e r v i c e  b i l l  f o r  t h e  S t a t e ' s  p o r t i o n  of j o i n t  f i r e  s u p p r e s s i o n  a c t i v i t i e s ,  

t h e  account  ba lance  was $133,202 l e s s  t h a n  t h e  r e q u i r e d  payment. 

Causes of Mismanagement 

Th is  e x t e n s i v e  mismanagement of D i v i s i o n  funds  a p p e a r s  t o  have occur red  f o r  

two reasons .  F i r s t ,  t h e  former  d i r e c t o r  of t h e  D i v i s i o n  f a i l e d  t o  ensure  

t h a t  funds  were p r o p e r l y  expended and accounted f o r .  Second, D i v i s i o n  (I 

i n t e r n a l  c o n t r o l s  and account ing  p rocedures  were e i t h e r  i n a d e q u a t e  o r  l a c k i n g .  

F a i l u r e  of D i r e c t o r  - The former d i r e c t o r  f a i l e d  t o  f u l f i l l  h i s  d u t y  t o  

sa feguard  S t a t e  monies. A s  a d m i n i s t r a t i v e  head of t h e  D i v i s i o n ,  t h e  d i r e c t o r  4 

i s  r e s p o n s i b l e  f o r  expending funds  i n  a manner c o n s i s t e n t  w i t h  S t a t e  and 

F e d e r a l  laws and r e g u l a t i o n s .  However, our  review i n d i c a t e s  t h a t  t h e  former 

d i r e c t o r  was d i r e c t l y  r e s p o n s i b l e  f o r  a t  l e a s t  a  p o r t i o n  of t h e  i n a p p r o p r i a t e  

e x p e n d i t u r e s  and t r a n s f e r s  we i d e n t i f i e d .  According t o  t h e  former  account ing  a 
o f f i c e r ,  t h e  former d i r e c t o r  h imself  o rdered  many of t h e s e  payments and 

t r a n s f e r s .  

* We d i d  n o t  de te rmine  whether e x p e n d i t u r e s  t o t a l i n g  $269,171 were 
a p p r o p r i a t e .  



Inadequa te  I n t e r n a l  Cont ro l  and Accounting - D i v i s i o n  i n t e r n a l  c o n t r o l s  and 

account ing  p rocedures  a r e  e i t h e r  i n a d e q u a t e  o r  comple te ly  l a c k i n g .  A s  a  

r e s u l t ,  t h e  p r o p r i e t y  of a s i g n i f i c a n t  number o f  e x p e n d i t u r e s  cannot  b e  

determined.  

F i n a n c i a l  t r a n s a c t i o n s  must be documented a d e q u a t e l y  accord ing  t o  S t a t e  and 

F e d e r a l  laws and r e g u l a t i o n s ,  i n c l u d i n g  t h e  D i v i s i o n ' s  own a d m i n i s t r a t i v e  

r u l e s .  Accounting r e c o r d s  must i d e n t i f y  t h e  s o u r c e s  and u s e s  of funds ,  

a c c u r a t e l y  r e f l e c t  t h e  f i n a n c i a l  r e s u l t s  of t h e  funded program and o t h e r w i s e  

be a c c e p t a b l e  f o r  a u d i t  purposes .  F u r t h e r ,  t r a n s f e r s  must be e x p l a i n e d  and 

j u s t i f i e d .  

I n  our  op in ion ,  ADES h a s  n o t  met t h e s e  requ i rements .  The D i v i s i o n  h a s  

commingled funds  and o b l i t e r a t e d  a u d i t  t r a i l s  t o  t h e  e x t e n t  t h a t  i d e n t i f y i n g  

t h e  u l t i m a t e  u s e s  of some monies may be  imposs ib le .  Funds a r e  t r a n s f e r r e d  

f r e q u e n t l y  between accounts .  I n  most c a s e s ,  t r a n s f e r  documents c o n t a i n  o n l y  

a  g e n e r a l  d e s c r i p t i o n  such a s  " p a y r o l l "  o r  " o p e r a t i n g  expenses ."  The 

persons  t o  be p a i d ,  t h e  amount t o  be pa id ,  and i n  t h e  c a s e  of o p e r a t i n g  

expenses,  t h e  s p e c i f i c  i t em o r  s e r v i c e  t o  be purchased i s  n o t  d e t a i l e d .  I n  

some c a s e s ,  t h e  documents c o n t a i n  no e x p l a n a t i o n  o r  j u s t i f i c a t i o n  a t  a l l .  

When funds  a r e  t r a n s f e r r e d  t o  o t h e r  a c c o u n t s ,  e s p e c i a l l y  t o  j o i n t  c l e a r i n g  

a c c o u n t s ,  wi thou t  s u f f i c i e n t  e x p l a n a t i o n ,  t h e  funds  l o s e  t h e i r  i d e n t i t i e s .  

It i s  v i r t u a l l y  imposs ib le  t o  d e t e r m i n e  t h e  s o u r c e s  of f u n d s  f o r  s p e c i f i c  

e x p e n d i t u r e s  made from t h e s e  accounts .  

The fo l lowing  example i l l u s t r a t e s  t h e  problem. I n  October 1980,  a n  account  

f o r  o p e r a t i n g  expenses  funded from S t a t e  and F e d e r a l  s o u r c e s  was 

e s t a b l i s h e d .  T r a n s f e r s  t o  and from t h i s  account  f o r  t h e  f i r s t  two months 

a r e  shown i n  F igure  7. 



FIGURE 7 

TRANSFERS AND EXPENDITURES FROM THE JOINT CLEARING ACCOUNT 
FOR OPEUTING EXPENSES DURING OCTOBER AND NOVEMBER 1 9 8 0  

TRANSFERS FROX TRANSFERS TO 

I G e n e r a l  Fucd 
Budget  A p p r o p r i a t i o n  1 $15 ,850  h 

F e d e r a l  
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$45 ,000  
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G e n e r a l  Fund 
Emergency 

A p p r o p r i a t i o n s  

$192 ,431  
I 

- 
C o n t r a c t  E x p e n d i t u r e s  
J o i n t  C l e a r i n g  Account  
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O p e r a t i n g  Expenses  
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G e n e r a l  Fund 
S p e c i a l  A p p r o p r i a t i o n s  - 

T r a i n i n g  a n d  
E d u c a t i o n  

Account  

$299 ,181  T r a n s f e r  i n  
$65 ,000  T r a n s f e r  o u t  

1 $45 ,900  1 C l e a r i n g  Account  

$ l 0 , 0 0 0  

- 



These t r a n s f e r s  do n o t  i n d i c a t e  a  s p e c i f i c  purpose .  T h e r e f o r e ,  i t  i s  

imposs ib le  t o  de te rmine  whether  t h e  purchase  o f  r a d i o  equipment,  f o r  

example, was made wi th  funds  o r i g i n a l l y  d e s i g n a t e d  f o r  r e g u l a r  p a y r o l l  

from t h e  annua l  a p p r o p r i a t i o n ,  a  s p e c i f i c  d e c l a r e d  emergency o r  a  s p e c i f i c  

F e d e r a l  program such a s  t h e  t r a i l e r  upgrade p r o j e c t .  

R e t r a n s f e r s  f u r t h e r  t a n g l e  t h e  a u d i t  t r a i l .  As p r e v i o u s l y  n o t e d ,  f u n d s  

l o s e  t h e i r  i d e n t i t i e s  when t r a n s f e r r e d  t o  j o i n t  c l e a r i n g  a c c o u n t s .  They 

a r e ,  i n  e f f e c t ,  mixed w i t h  a l l  o t h e r  funds  i n  t h e  account .  I n  some 

i n s t a n c e s ,  "mixed" funds  from one j o i n t  c l e a r i n g  account  a r e  t r a n s f e r r e d  

t o  o t h e r  c l e a r i n g  a c c o u n t s  c o n t a i n i n g  "mixed" funds .  Funds from t h e  

second j o i n t  c l e a r i n g  account  a r e  t h e n  t r a n s f e r r e d  back t o  t h e  f i r s t  

c l e a r i n g  account .  

The D i v i s i o n ' s  i n t e r n a l  a u d i t  p o s i t i o n  does  n o t  s e r v e  as a  c o n t r o l  

mechanism f o r  e x p e n d i t u r e s  of S t a t e  funds  because  t h e  a u d i t o r  does  no t  

r e g u l a r l y  review emergency accounts .  . The p o s i t i o n ,  funded w i t h  S t a t e  

emergency monies,  i s  r e s p o n s i b l e  f o r  reviewing c l a i m s  submi t t ed  by 

a p p l i c a n t s  f o r  F e d e r a l  pass- through d i s a s t e r  r e l i e f  f u n d s  and a u d i t i n g  

F e d e r a l  g r a n t  programs. 

CONCLUSION 

ADES h a s  mismanaged s u b s t a n t i a l  amounts o f  emergency funds .  Unauthor ized 

e x p e n d i t u r e s  were made by c i rcumvent ing  t h e  l e g i s l a t i v e  a p p r o p r i a t i o n s  

p rocess  and t r a n s f e r r i n g  f u n d s  t o  o t h e r  a c c o u n t s .  T h i s  mismanagement 

occur red  because t h e  fo rmer  D i v i s i o n  d i r e c t o r  f a i l e d  t o  e x e r c i s e  h i s  

r e s p o n s i b i l i t y  t o  p r o p e r l y  expend and account  f o r  f u n d s ,  and i n t e r n a l  

c o n t r o l s  and account ing  p rocedures  were inadequa te .  

RECOMMENDATIONS 

1. The L e g i s l a t u r e  shou ld  c o n s i d e r  a p p r o p r i a t i n g  f u n d s  t o  e s t a b l i s h  a n  

i n t e r n a l  a u d i t o r  p o s i t i o n  r e p o r t i n g  d i r e c t l y  t o  t h e  A d j u t a n t  General .  

The a u d i t o r  should  conduct  f i n a n c i a l  and compliance a u d i t s  a )  a t  

t e r m i n a t i o n  of t h e  s t a t e  of emergency and b) a n n u a l l y  f o r  a c c o u n t s  

which a r e  open i n  e x c e s s  of 12 months. 



2 .  Annual r e p o r t s  submi t t ed  t o  t h e  L e g i s l a t u r e  i n  accordance  w i t h  A.R.S. 

s35-192, S u b s e c t i o n  E shou ld  p rov ide  s u f f i c i e n t  d e t a i l s  on t h e  n a t u r e  

and purpose  of each  e x p e n d i t u r e .  Expend i tu res  should  be a p p r o p r i a t e l y  

i t e m i z e d  o r  grouped t o  p rov ide  adequa te  r e p o r t i n g .  

3. The D i v i s i o n  should  r e v i s e  i t s  a c c o u n t i n g  sys tem t o  p r o v i d e  a d e q u a t e  

c o n t r o l s .  Accounting p rocedures  shou ld  i n c l u d e  a )  f u l l  documentat ion 

of t r a n s f e r  r e q u e s t s  i n c l u d i n g  t h e  s p e c i f i c  purpose  of t r a n s f e r s  and 

b) a p p r o v a l s  of t r a n s f e r s  by t h e  d i r e c t o r  of t h e  D i v i s i o n  and p e r i o d i c  

reviews of t r a n s f  ers by t h e  Ad j u t a n t  General .  



FINDING I1 

THE DIVISION FAILED TO COMPLY WITH COMPETITIVE B I D D I N G  REQUIREMENTS. 

The D i v i s i o n  of Emergency S e r v i c e s  (ADES) c o n s i s t e n t l y  d i s r e g a r d e d ,  and i n  

some i n s t a n c e s  c i rcumvented,  b o t h  S t a t e  and F e d e r a l  c o m p e t i t i v e  b idd ing  

requirements .  S p e c i f i c a l l y ,  ADES 

Did no t  b id  c o m p e t i t i v e l y  f o r  some p r o f e s s i o n a l  s e r v i c e s  a l t h o u g h  

i n  some c a s e s  t h e  former  d i r e c t o r  was aware t h a t  c o s t s  would exceed 

$5,000; 

9 P laced  o r d e r s  w i t h  vendors  be fore  a d v e r t i s i n g  f o r  b i d s ;  and 

9 Circumvented b idd ing  requ i rements  by s p l i t t i n g  payments i n t o  

amounts l e s s  t h a n  $5,000 each.  

W e  a l s o  found t h a t  ADES made emergency purchases  w i t h o u t  o b t a i n i n g  w a i v e r s  

r e q u i r e d  by S t a t e  law. Because ADES d i d  n o t  comply w i t h  b idd ing  

requ i rements ,  t h e  S t a t e  may have i n c u r r e d  e x c e s s i v e  c o s t s .  

Bidding Requirements 

Both S t a t e  law and F e d e r a l  procurement s t a n d a r d s  r e q u i r e  t h e  D i v i s i o n  t o  

b id  c o m p e t i t i v e l y  f o r  purchases  of goods and s e r v i c e s  exceed ing  $5,000. 

S p e c i f i c  b idding p rocedures  a r e  p r e s c r i b e d  by s t a t u t e  o r  e s t a b l i s h e d  by 

t h e  S t a t e  Purchasing O f f i c e  (SPO). However, t h e r e  a r e  no c r i m i n a l  

p e n a l t i e s  p r e s c r i b e d  f o r  v i o l a t i n g  t h e s e  p r o v i s i o n s  and requ i rements .  

Arizona Revised S t a t u t e s  (A.R.S.) ss41-1051 e t .  seq .  r e q u i r e  c o m p e t i t i v e  

bidding f o r  purchases  o f  o u t s i d e  p r o f e s s i o n a l  s e r v i c e s  exceeding $5,000. 

Budget u n i t s  must i s s u e  r e q u e s t s  f o r  p r o p o s a l s ,  m a i l  n o t i c e s  t o  pe rsons  

r e q u e s t i n g  n o t i f i c a t i o n  and p u b l i s h  r e q u e s t s  f o r  p r o p o s a l s  i n  newspapers. 

These p r o v i s i o n s  app ly  t o  most p r o f e s s i o n a l  s e r v i c e s ,  i n c l u d i n g  l e g a l  and 

eng ineer ing  s e r v i c e s .  A. R.S. s34-201, s u b s e c t i o n  A f u r t h e r  r e q u i r e s  S t a t e  

a g e n c i e s  t o  bid c o m p e t i t i v e l y  f o r  c o n s t r u c t i o n  p r o j e c t s  exceeding $5,000. 



Purchases  of m a t e r i a l s  and equipment i n  e x c e s s  o f  $5,000 a r e  s u b j e c t  t o  

c o m p e t i t i v e  bidding.  A.R.S. $41-730, s u b s e c t i o n  A r e q u i r e s  budget u n i t s  t o  

i s s u e  i n v i t a t i o n s  t o  b id  ". . . i n  a  s u f f i c i e n t  t i m e  . . . and i n  s u f f i c i e n t  

d e t a i l  t o  permit  f r e e  compet i t ion . "  Bids  must a l s o  be s o l i c i t e d  from ". . . 
t h e  maximum number of q u a l i f i e d  sources . "  

P r i o r  t o  J u l y  1982, SPO d e l e g a t e d  purchasing a u t h o r i t y  t o  t h e  Department of a 
Emergency and M i l i t a r y  A f f a i r s  among o t h e r  a g e n c i e s .  * The D i v i s i o n ,  as p a r t  

of t h e  Department, was n e v e r t h e l e s s  bound by t h e  s t a t u t o r y  b idd ing  

requ i rements  and SPO procurement procedures .  

SPO developed p rocedures  s p e c i f y i n g  t h e  manner i n  which b idd ing  was t o  be 

conducted t o  meet t h e s e  s t a t u t o r y  requ i rements .  According t o  L e g i s l a t i v e  

Counci l ,  t h e  purchasing s t a n d a r d s  con ta ined  i n  t h e  SPO p o l i c y  and procedure  

manual a r e  b ind ing  on  a l l  S t a t e  a g e n c i e s .  A memorandum d a t e d  A p r i l  23, 

1981,"" s t a t e s  i n  p a r t :  

". . . purchase  a u t h o r i z e d  a g e n c i e s  a r e  . . . s u b j e c t  
t o  t h e  manual ' s  d i r e c t i v e s .  S ince  t h e i r  a u t h o r i t y  i s  
d e r i v e d  from t h a t  belonging t o  t h e  purchas ing  s e c t i o n  
t h e s e  ' o t h e r  budget u n i t s '  a r e  bound by a l l  t h e  
p rocedures  and r e s t r i c t i o n s  t h a t  govern purchas ing  by 
t h e  purchasing s e c t i o n . "  

ADES i s  a l s o  s u b j e c t  t o  F e d e r a l  c o m p e t i t i v e  b i d d i n g  requ i rements .  U.S. 

Off i c e  o f  Management and Budget (OMB) procurement s t a n d a r d s  f o r  Federa l  

grant- in-a id  a g e n c i e s  s t a t e  i n  p a r t  : 

"Al l  procurement t r a n s a c t i o n s ,  r e g a r d l e s s  o f  whether  by 
s e a l e d  b i d s  o r  by n e g o t i a t i o n  and w i t h o u t  regard  t o  
d o l l a r  v a l u e ,  s h a l l  be conducted i n  a  manner t h a t  
p r o v i d e s  maximum open and f r e e  c o m p e t i t i o n .  . . . 
Procurement p rocedures  s h a l l  n o t  r e s t r i c t  o r  e l i m i n a t e  
compet i t ion . "  

* As of J u l y  1982, S t a t e  purchas ing  h a s  been c e n t r a l i z e d .  SPO i s  t h e  
S t a t e - a u t h o r i z e d  purchasing u n i t .  Purchasing a u t h o r i t y  i s  s t i l l  
d e l e g a t e d  t o  s e v e r a l  a g e n c i e s  u n t i l  t h e  a g e n c i e s '  s t a f f s  c a n  be 
absorbed i n t o  SPO's o p e r a t i o n s .  SPO p l a n s  t o  a b s o r b  t h e  Department 's  
purchasing s t a f f  by t h e  end o f  f i s c a l  y e a r  1982-83. 

** Appendix I11 c o n t a i n s  t h e  memorandum t e x t .  



The F e d e r a l  s t a n d a r d s  r e q u i r e  g r a n t e e  a g e n c i e s  t o  f o l l o w  S t a t e  procurement 

procedures  a s  long a s  S t a t e  requ i rements  conform t o  F e d e r a l  r equ i rements .  

F u r t h e r ,  agency r e c o r d s  must show t h e  r a t i o n a l e  f o r  t h e  procurement method 

s e l e c t e d ,  f o r  c o n t r a c t o r  s e l e c t i o n  o r  r e j e c t i o n  and c o s t .  

ADES has  not  complied w i t h  S t a t e  and F e d e r a l  b idd ing  requ i rements .  B ids  

were n o t  s o l i c i t e d  f o r  some purchases  which exceeded $5,000. I n  o t h e r  

c a s e s ,  vendors  were s e l e c t e d  p r i o r  t o  a d v e r t i s e m e n t  and s o l i c i t a t i o n  o f  

p r o p o s a l s .  F i n a l l y ,  ADES ci rcumvented t h e  b idd ing  p r o c e s s  by s p l i t t i n g  

payments i n t o  amounts l e s s  t h a n  $5,000. Under c u r r e n t  s t a t u t e s ,  however, 

t h e  S t a t e  may have l i m i t e d  r e c o u r s e  a g a i n s t  t h e  i n d i v i d u a l s  r e s p o n s i b l e  

f o r  t h e s e  a c t i o n s  a s  t h e r e  a r e  no c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o n s  of t h e  

S t a t e ' s  b idding s t a t u t e s .  

F a i l u r e  t o  S o l i c i t  Bids - ADES f a i l e d  t o  s o l i c i t  b i d s  f o r  some c o n t r a c t s  

which exceeded $5,000. I n  a t  l e a s t  one c a s e ,  t h e  former  d i r e c t o r  was 

aware t h a t  p r o j e c t  c o s t s  would exceed $5,000. I n  J u l y  1980, t h e  former  

d i r e c t o r  awarded a  c o n t r a c t  f o r  work on  a  r e l o c a t i o n  p r o j e c t  t o  a n  

eng ineer  recommended by t h e  county emergency s e r v i c e s  d i r e c t o r  and coun ty  

e n g i n e e r .  According t o  t h e  ADES r e l o c a t i o n  p r o j e c t  d i r e c t o r ,  t h e  D i v i s i o n  

d i d  n o t  p u b l i s h  r e q u e s t s  f o r  p r o p o s a l s  o r  o t h e r w i s e  s o l i c i t  b i d s  because  

t h e  p r o j e c t ' s  c o s t s  were n o t  expec ted  t o  exceed $5,000. However, t h e  

e n g i n e e r ' s  p roposa l  s t a t e s  t h a t  t h e  p r o j e c t  would c o s t  $10,460, a n  amount 

c l e a r l y  r e q u i r e d  t o  be b id .  

It i s  l i k e l y  t h a t  t h e  former  d i r e c t o r  was aware t h a t  c o s t s  would exceed 

$5,000 f o r  two o t h e r  p r o j e c t s  funded p r i m a r i l y  w i t h  F e d e r a l  g r a n t  monies,  

but he  a g a i n  f a i l e d  t o  s o l i c i t  b i d s .  According t o  t h e  a s s i s t a n t  d i r e c t o r  

f o r  l o g i s t i c s ,  t h e  former d i r e c t o r  r e q u e s t e d  t h a t  t h e  c o n t r a c t o r  



c o n s t r u c t i n g  t h e  t r a i l e r  s t o r a g e  a r e a  a l s o  c o n s t r u c t  a  mess h a l l  and 

conver t  a  warehouse i n t o  a n  o f f i c e  complex." The p r o j e c t s  were n o t  b i d  

c o m p e t i t i v e l y  a l though  t h e  c o n t r a c t o r  submi t t ed  a $70,000 e s t i m a t e  f o r  t h e  

mess h a l l ,  and t h e  two p r o j e c t s  were completed a t  a  c o s t  of approx imate ly  

$270,000. 

The same c o n t r a c t o r  was a l s o  h i r e d  wi thou t  c o m p e t i t i v e  b idd ing  f o r  work on 

a  r e l o c a t i o n  p r o j e c t  . When t h e  former  d i r e c t o r  r e s i g n e d ,  t h e  Ad j u t a n t  

General  d i r e c t e d  t h e  p r o j e c t  be b i d  c o m p e t i t i v e l y .  ADES r e c e i v e d  a  

p roposa l  from on ly  t h e  c o n t r a c t o r  a l r e a d y  working on  t h e  p r o j e c t .  

ADES a l s o  purchased e n g i n e e r i n g  s e r v i c e s  f o r  t h e  van c o n v e r s i o n  p ro jec t*"  

wi thou t  r e q u i r e d  bidding.  I n  January  1981, a te lecommunicat ions  f i r m  

submi t t ed  a proposa l  f o r  $19,980 which, accord ing  t o  t h e  p r o j e c t  manager, 

was no t  b id  o u t .  

Vendors S e l e c t e d  P r i o r  t o  Bid S o l i c i t a t i o n  - I n  a t  least  one i n s t a n c e ,  a 

vendor had a l r e a d y  been s e l e c t e d  b e f o r e  t h e  D i v i s i o n  s o l i c i t e d  b i d s .  ADES 

purchased a n  $11,000 van from a n  o u t - o f - s t a t e  vendor w i t h o u t  o b t a i n i n g  

S t a t e  Purchasing O f f i c e  vendor l i s t s .  I n  f a c t ,  ADES ordered  t h e  van  s i x  

days be fore  p l a c i n g  a newspaper adver t i sement  s o l i c i t i n g  b i d s .  According 

t o  t h e  ADES d i r e c t o r  of l o g i s t i c s  who executed t h e  o r d e r ,  t h e  D i v i s i o n  d i d  

not  c o n t a c t  SPO because t h e  purchase  was h i g h l y  s p e c i a l i z e d  and h e  d i d  no t  

b e l i e v e  l o c a l  vendors  cou ld  p rov ide  vans  mee t ing  ADES' s p e c i f i c a t i o n s .  

However, f o u r  l o c a l  vendors  informed a u d i t  s t a f f  t h a t  t h e y  cou ld  have 

provided t h e  v e h i c l e .  The d i r e c t o r  of l o g i s t i c s  c la imed h e  became aware 

of t h e  o u t - o f - s t a t e  f i r m  th rough  a l o c a l  d e a l e r  who s o l d  t h e  vans .  

However, t h i s  d e a l e r  t o l d  u s  t h e y  were no t  f a m i l i a r  w i t h  t h e  f i r m  and had 

never  c a r r i e d  t h e  p roduc t .  S i m i l a r l y ,  two o t h e r  l o c a l  vendors  we 

c o n t a c t e d  had never  heard of t h e  company o r  p roduc t  l i n e .  

* Expendi tu res  f o r  t h i s  p r o j e c t  were a l s o  i n a p p r o p r i a t e  and unau thor ized .  
The p r o j e c t s  a r e  d i s c u s s e d  i n  d e t a i l  i n  F ind ing  I ( s e e  page 23) .  

** The van convers ion  p r o j e c t  i s  d i s c u s s e d  i n  d e t a i l  on page 19.  



Bidding Process  Circumvented - The D i v i s i o n  a p p e a r s  t o  have c i rcumvented 

t h e  b idd ing  p r o c e s s  through b id  s p l i t t i n g .  I n  s e v e r a l  c a s e s ,  ADES e n t e r e d  

i n t o  s e v e r a l  c o n s e c u t i v e  c o n t r a c t s  f o r  i d e n t i c a l  s e r v i c e s  which t o t a l e d  

more t h a n  $5,000. 

Arizona law r e q u i r e s  b idding f o r  p r o j e c t s  whose t o t a l  c o s t  exceeds  $5,000 

even though i n d i v i d u a l  components c o s t  l e s s  t h a n  $5,000. According t o  t h e  

At to rney  General ,  b id  s p l i t t i n g ,  o r  purchas ing  s e r v i c e s  o v e r  t ime  

u t i l i z i n g  s e p a r a t e  payments a g g r e g a t i n g  t o  $5,000 o r  more, must have a  

reasonab le  b a s i s  and cannot  be used t o  avoid  t h e  b idd ing  s t a t u t e s .  

ADES used c o n s e c u t i v e  c o n t r a c t s ,  extended c o n t r a c t s  o r  made s e p a r a t e  

payments t o t a l i n g  over  $5,000 w i t h o u t  b idd ing  and w i t h o u t  a p p a r e n t  

j u s t i f i c a t i o n .  The f o l l o w i n g  c a s e s  i l l u s t r a t e  improper b i d  s p l i t t i n g  

procedures :  

I n  t o t a l ,  5  o f  21 p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  we reviewed 

exceeded t h e  $5,000 l i m i t  due t o  e x t e n s i o n s  o r  u s e  o f  c o n s e c u t i v e  

c o n t r a c t s .  One i n d i v i d u a l  was awarded e i g h t  c o n s e c u t i v e  

c o n t r a c t s  and two e x t e n s i o n s .  She was p a i d  a t  l e a s t  $40,000 

dur ing  t h e  3 3  months s h e  was under  c o n t r a c t .  A computer 

programer rece ived  e i g h t  e x t e n s i o n s  f o r  one c o n t r a c t  and two 

e x t e n s i o n s  of a  c o n t r a c t  s igned  when t h e  las t  e x t e n s i o n  e x p i r e d .  

He was paid  $17,300. A  t h i r d  c o n t r a c t o r  r e c e i v e d  $10,000 under  

two c o n s e c u t i v e  $5,000 c o n t r a c t s .  

ADES purchased e n g i n e e r i n g  s e r v i c e s  f o r  t h e  s a t e l l i t e  

communications sys tem t o t a l i n g  $21,000 wi thou t  b idd ing  because  

t h e  component t a s k  c o s t s  were l e s s  t h a n  $5,000. The e n g i n e e r i n g  

f i r m ' s  p roposa l  quoted a  $1,500 u n i t  c o s t  f o r  each  of 1 4  a n t e n n a  

l o c a t i o n s  and d e s c r i b e d  t h e  s e r v i c e s  t o  be performed. According 

t o  t h e  ADES p r o j e c t  manager, ADES d i d  n o t  seek  b i d s  because  each  

l o c a t i o n  was eng ineered  i n d i v i d u a l l y .  However, t h i s  i s  n o t  a  

reasonab le  b a s i s  f o r  bid s p l i t t i n g  i n  t h a t  t h e  1 )  f i r m  submi t t ed  

one p roposa l  f o r  a l l  l o c a t i o n s ,  2) u n i t  p r i c e s  were i d e n t i c a l ,  

and 3)  work t o  be performed d i d  no t  v a r y  by l o c a t i o n .  



No Cr imina l  P e n a l t i e s  - Curren t  S t a t e  s t a t u t e s  governing b idd ing  do n o t  

c o n t a i n  c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o n s .  Consequent ly ,  t h e  S t a t e  may 

have l i m i t e d  r e c o u r s e  a g a i n s t  i n d i v i d u a l s  r e s p o n s i b l e  f o r  t h e  v i o l a t i o n s  

uncovered a t  ADES. One c a n  o n l y  s p e c u l a t e  whether c r i m i n a l  p e n a l t i e s  

might have se rved  as a d e t e r r e n t  i n  t h e s e  i n s t a n c e s .  

Waivers Not Requested 
f o r  Emergency Purchases  

The former d i r e c t o r  exceeded h i s  s t a t u t o r y  a u t h o r i t y  by making emergency 

purchases  wi thou t  r e q u i r e d  waivers .  Although he was s u b s e q u e n t l y  informed 

t h a t  such waivers  were n e c e s s a r y ,  ADES has  n o t  r e q u e s t e d  exemption from 

t h e  b idd ing  s t a t u t e s .  

Although Arizona l aw p r o v i d e s  f o r  exemptions t o  c o m p e t i t i v e  b idd ing  

requ i rements ,  on ly  t h e  a s s i s t a n t  d i r e c t o r  f o r  f i n a n c e  may g r a n t  t h e s e  

exemptions.  Under t h e  p r o v i s i o n s  of A.R.S. §§41-1054, s u b s e c t i o n  B and 

41-730, s u b s e c t i o n  D ,  t h e  a s s i s t a n t  d i r e c t o r  f o r  f i n a n c e  may waive 

compliance w i t h  b idd ing  requ i rements .  According t o  a  L e g i s l a t i v e  Counci l  

memorandum d a t e d  December 27,  1982," t h e  ADES d i r e c t o r  must comply w i t h  

t h e s e  p r o v i s i o n s ,  even d u r i n g  a d e c l a r e d  emergency. The memorandum s t a t e s  

i n  p a r t :  

"Execut ive  Order No. 79-4 a u t h o r i z e s  t h e  d i r e c t o r  of 
t h e  d i v i s i o n  of emergency s e r v i c e s  t o  t a k e  c e r t a i n  
a c t i o n s  under a  d e c l a r e d  s t a t e  of emergency i n c l u d i n g  
e n t e r i n g  c o n t r a c t s  o r  l e a s e s .  The governor  
s p e c i f i c a l l y  r e q u i r e s  t h e  d i r e c t o r  t o  f o l l o w  ' S t a t e  of 
Arizona procurement p rocedures . '  

"Regardless  o f  t h e  s o u r c e  o f  emergency monies,  t h e  
d i r e c t o r  of emergency s e r v i c e s  i s  r e q u i r e d  t o  comply 
w i t h  Arizona procurement procedures .  The d i r e c t o r  must 
comply w i t h  t h e  s p e c i a l  procurement p rocedures  i n  t h e  
even t  of a n  emergency s i t u a t i o n .  

". . . The a s s i s t a n t  d i r e c t o r  f o r  f i n a n c e  and n o t  t h e  
--- 

d i r e c t o r  of emergency s e r v i c e s  i s  r e s p o n s i b l e  f o r  
de te rmin ing  whether t h e  t h r e a t  t o  p u b l i c  h e a l t h ,  
w e l f a r e  o r  s a f e t y  i s  such t h a t  emergency procurement 
p r o c e d u r e s  must be used." (emphasis added)  

* Appendix I V  c o n t a i n s  t h e  memorandum t e x t .  
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The D i v i s i o n  made purchases  d u r i n g  emergencies  w i t h o u t  o b t a i n i n g  waivers .  

According t o  ADES s t a f f ,  t h e  former  d i r e c t o r  was informed i n  March 1982 t h a t  

wa ivers  were r e q u i r e d .  S i n c e  t h a t  t i m e ,  however, ADES d i d  n o t  submit 

r e q u e s t s  f o r  wa ivers .  

S t a t e  May Have I n c u r r e d  
Excess ive  Cos t s  

The former  d i r e c t o r ' s  d i s r e g a r d  f o r  c o m p e t i t i v e  b idd ing  r e q u i r e m e n t s  may 

have r e s u l t e d  i n  e x c e s s i v e  c o s t s  f o r  purchases  which were n o t  b id .  

According t o  a February 4 ,  1980, A t t o r n e y  General  op in ion ,*  p u b l i c  

o f f i c i a l s  have a r e s p o n s i b i l i t y  t o  expend funds  e f f i c i e n t l y  th rough  

bidding.  The op in ion  s t a t e s  i n  p a r t :  

". . . The l a c k  o f  c o m p e t i t i v e  b idd ing  i n  o u r  
exper ience  g e n e r a t e s  abuse  and i n  most i n s t a n c e s  
r e s u l t s  i n  h i g h e r  c o s t .  Moreover. we b e l i e v e  t h a t  a l l  
p u b l i c  o f f i c i a l s  w i t h  a u t h o r i t y  t o  expend p u b l i c  funds  
have a  f i d u c i a r y  r e s p o n s i b i l i t y  t o  d o  s o  i n  t h e  most 
economical  and f e a s i b l e  manner." (emphasis  added) 

The fo l lowing  c a s e  i l l u s t r a t e s  how f a i l u r e  t o  b i d  c o m p e t i t i v e l y  c a n  g e n e r a t e  

e x c e s s i v e  c o s t s .  The e n g i n e e r  h i r e d  f o r  a community r e l o c a t i o n  p r o j e c t  ( s e e  

page 39) upon t h e  recommendation o f  County o f f i c i a l s  submi t t ed  a  p r o p o s a l  

f o r  $10,460. Before  complet ing t h e  p r o j e c t  ADES d i smissed  him. According 

t o  a n  ADES p r o j e c t  manager, ". . . we determined t h a t  he  was n o t  competent 

t o  c o n t i n u e  t o  d i s c h a r g e  h i s  d u t i e s .  . . ." The D i v i s i o n  had p a i d  him a t  

l e a s t  $43,900 (over  f o u r  t i m e s  t h e  p r o p o s a l  amount) b e f o r e  t h e  d i s m i s s a l .  

ADES t h e n  h i r e d  a second e n g i n e e r  t o  complete  t h e  p r o j e c t  a t  a c o s t  of 

$22,400. 

* .Appendix V c o n t a i n s  t h e  o p i n i o n  t e x t .  



CONCLUSION 

ADES f a i l e d  t o  comply w i t h  S t a t e  and F e d e r a l  r equ i rements  f o r  c o m p e t i t i v e  

b idd ing  and f a i l e d  t o  o b t a i n  r e q u i r e d  w a i v e r s  f o r  emergency-related 

purchases .  As a  r e s u l t ,  t h e  S t a t e  may have i n c u r r e d  e x c e s s i v e  c o s t s .  

A d d i t i o n a l l y ,  t h e  S t a t e  may have l i t t l e  r e c o u r s e  because  t h e s e  v i o l a t i o n s  

a r e  no t  s u b j e c t  t o  c r i m i n a l  p e n a l t i e s .  

RECOMMENDATIONS 

1. The D i v i s i o n  of Emergency S e r v i c e s  should comply w i t h  s t a t u t o r y  and 

o t h e r  b idd ing  requirements .  To e n s u r e  compliance,  a u d i t s  by t h e  

i n t e r n a l  a u d i t o r  as recommended i n  F ind ing  I ( s e e  page 3 5 )  shou ld  

i n c l u d e  reviews f o r  compliance w i t h  b idd ing  requ i rements .  

2. The L e g i s l a t u r e  should c o n s i d e r  e s t a b l i s h i n g  c r i m i n a l  p e n a l t i e s  f o r  

i n t e n t i o n a l  v i o l a t i o n s  of t h e  b idd ing  requ i rements  i n  A.R.S. SS41-1051 

e t .  seq. ,  34-201 and 41-730. 
7 -  



FINDING I11 

THE DIVISION HAS MISUSED PERSONNEL AND CIRCUMVENTED THE STATE MERIT SYSTEM. 

D i v i s i o n  of Emergency S e r v i c e s  (ADES) p e r s o n n e l  p r a c t i c e s  have n o t  

conformed t o  S t a t e  m e r i t  system requ i rements .  Beginning i n  1981, t h e  

Department of A d m i n i s t r a t i o n  - Personne l  D i v i s i o n  (DOA-Personnel) 

i d e n t i f i e d  numerous q u e s t i o n a b l e  pe rsonne l  p r a c t i c e s  a t  ADES. More 

r e c e n t l y ,  our  a u d i t  found t h a t  ADES h a s  c i rcumvented t h e  S t a t e  m e r i t  

sys tem by misusing exempt p o s i t i o n s  and u s i n g  employees t o  perform work 

u n r e l a t e d  t o  t h e i r  o f f i c a l  d u t i e s .  Many of t h e  problems i d e n t i f i e d  have 

n o t  been a d e q u a t e l y  addressed .  ADES' q u e s t i o n a b l e  p e r s o n n e l  p r a c t i c e s  

c r e a t e  unnecessary  and e x c e s s i v e  c o s t s ,  t h r e a t e n  t h e  c r e d i b i l i t y  o f  t h e  

S t a t e  m e r i t  sys tem and j e o p a r d i z e  f u t u r e  F e d e r a l  fund ing  f o r  t h e  D i v i s i o n .  

Purpose of S t a t e  Mer i t  System 

The purpose of t h e  S t a t e  m e r i t  sys tem i s  t o  p r o v i d e  f o r  e f f i c i e n t  u s e  o f  

r e s o u r c e s  i n  t h a t  p o s i t i o n s  a r e  c l a s s i f i e d  and compensated a c c o r d i n g  t o  

t h e  d u t i e s  performed. A sound pay p l a n  p rov ides  t h e  same l e v e l  o f  pay f o r  

p o s i t i o n s  which a r e  a t  a comparable l e v e l  o f  d i f f i c u l t y  and 

r e s p o n s i b i l i t y .  According t o  a l e a d i n g  a u t h o r i t y ,  a  p o s i t  i o n  

c l a s s i f i c a t i o n  p l a n  a s s u r e s  t h e  t a x p a y e r  t h a t  p e r s o n a l  s e r v i c e s  

e x p e n d i t u r e s  a r e  r e l a t e d  t o  s e r v i c e s  rendered.  

F u r t h e r ,  t h e  m e r i t  system p r o v i d e s  t h a t  a l l  p o s i t i o n s  e x c e p t  t h o s e  which 

a r e  exempt a r e  f i l l e d  c o m p e t i t i v e l y .  T h i s  e n s u r e s  t h a t  t h e  b e s t  q u a l i f i e d  

j o b  c a n d i d a t e s  a r e  h i r e d  and promoted i n  S t a t e  s e r v i c e .  Numerous s t a t u t e s  

have been enac ted  and r u l e s  promulgated governing h i r i n g ,  promotions  and 

o t h e r  agency personne l  p r a c t i c e s .  These s t a t u t e s  and r u l e s  a r e  des igned 

l a r g e l y  t o  m a i n t a i n  t h e  i n t e g r i t y  and f a i r n e s s  of t h e  S t a t e  m e r i t  system. 

However, both  our  review and p rev ious  DOA-Personnel a u d i t s  found t h a t  ADES 

h a s  opera ted  i n  many i n s t a n c e s  o u t s i d e  of S t a t e  m e r i t  sys tem requ i rements  

s i n c e  1979. 



DOA-Personnel I d e n t i f i e d  
Ques t ionab le  P r a c t i c e s  i n  ADES 

I n  1981, DOA-Personnel i d e n t i f i e d  numerous q u e s t i o n a b l e  pe rsonne l  

p r a c t i c e s  i n  t h e  D i v i s i o n  of Emergency S e r v i c e s .  DOA s t a f f  correspondence 

r e p e a t e d l y  addressed  t h e  fo l lowing  q u e s t i o n a b l e  p e r s o n n e l  p r a c t i c e s  i n  

ADES i n  1981: 

Excess ive  S t a f f  Movement: ADES was c o n s t a n t l y  promoting o r  

t r a n s f  e r  r i n g  employees t o  and from l i m i t e d ,  exempt and permanent 

p o s i t i o n s .  Some employees h e l d  up t o  seven  d i f f e r e n t  p o s i t i o n s  

i n  t h r e e  y e a r s .  

P o s i t i o n  Misuse: A p e r s o n n e l  a s s i s t a n t  w a s  promoted t o  

a c c o u n t a n t  bu t  s t i l l  performed p e r s o n n e l  t a s k s .  An 

a d m i n i s t r a t i v e  a s s i s t a n t ' s  pr imary d u t i e s  i n c l u d e d  computer 

i n p u t ,  a  c l e r i c a l  duty .  

I n a p p r o p r i a t e  Use of Exempt P o s i t i o n s :  ADES' u s e  of some exempt 

p o s i t i o n s  c i rcumvents  t h e  m e r i t  system. Two exempt appointments  

were used t o  f i l l  permanent O f f i c e  of F i r e  Marshal p o s i t i o n s .  

These p o s i t i o n s  a r e  s t i l l  f i l l e d  improper ly  ( s e e  page 49).  

F u r t h e r ,  a 1979 F e d e r a l  O f f i c e  of Personne l  Management r e p o r t  

i d e n t i f i e d  e i g h t  improper exempt p o s i t i o n s .  

Improper H i r i n g  and Promotion Procedures :  Of 65 i n t e r n a l  

promotions,  64 had on ly  one a p p l i c a n t .  

P o s s i b l e  O v e r s t a f f i n g  and P o s i t i o n  Overgrading: A b u s i n e s s  

manager (g rade  1 7 )  was r e c l a s s i f i e d  t o  a n  a d m i n i s t r a t i v e  s e r v i c e s  

o f f i c e r  (g rade  19)  w i t h  t h e  unders tand ing  t h a t  a n  a s s i s t a n t  

d i r e c t o r  p o s i t i o n  ( g r a d e  21) would be a b o l i s h e d .  The p o s i t i o n  

was n o t  a b o l i s h e d  and both  were f i l l e d .  Fur thermore,  80 of 110 

p o s i t i o n s  were g rade  1 6  o r  h igher .  

A d d i t i o n a l  problems were i d e n t i f i e d  i n  subsequent  DOA-Personnel a u d i t s .  

An a u d i t  conducted i n  September 1981 found t h a t  



Many h i r i n g  d e c i s i o n s  were made b e f o r e  t h e  r e c r u i t m e n t  p r o c e s s  

was complete. 

a Personne l  a c t i o n  forms had been processed i n c o r r e c t l y  and 

personne l  and job d e s c r i p t i o n  f i l e s  were inadequa te .  

DOA-Personnel conducted a  second a u d i t  i n  February 1982 f o c u s i n g  on  ADES 

p e r s o n n e l  f i l e s .  S i g n i f i c a n t  problems w i t h  p o t e n t i a l l y  s e r i o u s  

r a m i f i c a t i o n s  were d i s c o v e r e d  i n  t h r e e  a r e a s :  

a Job A p p l i c a t i o n s  Enhanced: I n  t h r e e  c a s e s ,  job  a p p l i c a t i o n s  were 

"enhanced," r e s u l t i n g  i n  employees meet ing minimum q u a l i f i c a t i o n s  

f o r  p o s i t i o n s  f o r  which t h e y  would n o t  o t h e r w i s e  q u a l i f y .  I n  

f i v e  o t h e r  c a s e s  v a r i a t i o n s  e x i s t e d  between a p p l i c a t i o n s  and 

resumes b u t  probably  d i d  n o t  a f f e c t  minimum q u a l i f i c a t i o n s .  

However, some of t h e  v a r i a t i o n s  were v e r y  m i s l e a d i n g  and updated 

a p p l i c a t i o n s  were s u b j e c t  t o  m i s i n t e r p r e t a t i o n .  According t o  

Personne l  Board r e g u l a t i o n s ,  a n  employee may be removed from h i s  

p o s i t i o n  f o r  making a f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t  i n  h i s  

a p p l i c a t i o n .  

Required Documents Miss ing:  S e v e r a l  t y p e s  o f  documents i n c l u d i n g  

p e r s o n n e l  a c t i o n  f  o m s ,  j o b  a p p l i c a t i o n s ,  performance 

e v a l u a t i o n s ,  l o y a l t y  o a t h s  and s a l a r y  ad jus tment  forms were 

miss ing  from many of t h e  employees1 f i l e s .  P e r s o n n e l  Board r u l e s  

r e q u i r e  t h a t  t h e s e  t y p e s  o f  documents be c o n t a i n e d  i n  each  

employee's  o f f i c i a l  p e r s o n n e l  f i l e .  

a Performance E v a l u a t i o n  R e p o r t s  Did Not J u s t i f y  Merit I n c r e a s e s :  

Ten employees rece ived  m e r i t  i n c r e a s e s  w i t h o u t  having performance 

e v a l u a t i o n  r a t i n g s  t o  s u p p o r t  such i n c r e a s e s .  I n  s i x  c a s e s ,  

ADES submi t t ed  p e r s o n n e l  a c t i o n  forms w i t h  performance r a t i n g s  

which d i f f e r e d  from t h e  employee's  o f f i c i a l  performance 

e v a l u a t i o n .  I n  f o u r  c a s e s ,  employees1 e v a l u a t i o n s  c o n t a i n e d  no 

r a t i n g s .  



Meri t  System Circumvented 

Our more r e c e n t  review found p e r s o n n e l  problems s i m i l a r  t o  t h o s e  i d e n t i f i e d  

by DOA-Personnel. ADES h a s  used numerous exempt p o s i t i o n s  i n  v i o l a t i o n  of 

both  S t a t e  and F e d e r a l  m e r i t  sys tem requ i rements .  Two exempt s t a t u s  

employees c u r r e n t l y  hold  p o s i t i o n s  which should have been f i l l e d  

c o m p e t i t i v e l y .  I n  t h e  p a s t ,  many exempt p o s i t i o n s  were used improper ly .  I n  

a d d i t i o n ,  numerous s t a f f  i n  exempt p o s i t i o n s  were p a i d  from funds  r e q u i r i n g  

m e r i t  sys tem coverage.  Such p r a c t i c e s  undermine t h e  c r e d i b i l i t y  of t h e  

m e r i t  sys tem and could  j e o p a r d i z e  f u t u r e  F e d e r a l  funding.  

S t a t e  and F e d e r a l  Requirements - A.R.S. SS26-305.F. and 41-771 p r o v i d e  t h a t  

o n l y  t h e  ADES d i r e c t o r  and f i r e  marsha l  a r e  exempt from S t a t e  m e r i t  system 

requ i rements .  I n  a d d i t i o n ,  Execu t ive  Order 79-4 p e r m i t s  ADES t o  u s e  exempt 

p o s i t i o n s  d u r i n g  a d e c l a r e d  emergency. These p o s i t i o n s  may be used o n l y  f o r  

t a s k s  d i r e c t l y  r e l a t e d  t o  a n  emergency and o n l y  f o r  t h e  d u r a t i o n  of t h e  
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emergency. F u r t h e r ,  they  must be p a i d  w i t h  funds  made a v a i l a b l e  f o r  t h e  

emergency . 

According t o  L e g i s l a t i v e  Counci l ,  employees performing d u t i e s  r e l a t e d  t o  
0 

r e g u l a r  o p e r a t i o n s  a r e  s u b j e c t  t o  t h e  m e r i t  system. A December 27,  1982 

memorandum* s t a t e s  t h a t  

" I f  t h e r e  a r e  'exempt' p e r s o n n e l  performing r e g u l a r  
d i v i s i o n  o p e r a t i o n s ,  t h e  v i o l a t i o n  i s  t h e i r  d e s i g n a t i o n  
a s  exempt. . . ." 

ADES i s  a l s o  s u b j e c t  t o  F e d e r a l  m e r i t  sys tem r e q u i r e m e n t s  because  i t  a 
r e c e i v e s  F e d e r a l  g ran t - in -a id  monies. According t o  a 1979 U.S. O f f i c e  of 

Personne l  Management E v a l u a t i o n  of ADES, o n l y  t h e  d i r e c t o r ,  one 

a d m i n i s t r a t i v e  a s s i s t a n t  and one c o n f i d e n t i a l  s e c r e t a r y  may be exempt.** 

A l l  o t h e r  p o s i t i o n s  compensated w i t h  F e d e r a l  funds  a r e  s u b j e c t  t o  m e r i t  
T 

system coverage.  

* Appendix V I  c o n t a i n s  t h e  memorandum t e x t .  
** The r e p o r t  w a s  i s s u e d  b e f o r e  t h e  O f f i c e  of t h e  F i r e  Marshal was 

t r a n s £  e r r e d  t o  ADES. It i s  l i k e l y  t h a t  t h e  f i r e  marsha l  would be  exempt 
under F e d e r a l  s t a n d a r d s  because  i t  mee ts  t h e  c r i t e r i a  of ". . . top  a 
l e v e l  p o s i t i o n s  . . . [which] bo th  de te rmine  and p u b l i c l y  advoca te  
s u b s t a n t i v e  p u b l i c  pol icy."  



Exempt P o s i t i o n s  Misused - Two D i v i s i o n  employees c u r r e n t l y  ho ld  p o s i t i o n s  

which shou ld  have been f i l l e d  c o m p e t i t i v e l y .  ADES employs 1 4  p e r s o n s  t o  

c o o r d i n a t e  emergency s e r v i c e s  a c t i v i t i e s  and conduc t  f i r e  s a f e t y  

i n s p e c t i o n s  i n  t h e  c o u n t i e s .  Twelve of  t h e s e  s t a f f  members ho ld  d e p u t y  

f i r e  marsha l  p o s i t i o n s  which were p r o p e r l y  f i l l e d  t h r o u g h  c o m p e t i t i o n .  

Two i n d i v i d u a l s ,  however, perform i d e n t i c a l  d u t i e s  b u t  were h i r e d  w i t h o u t  

c o m p e t i t i o n  a s  emergency s e r v i c e s  s u p e r v i s o r s  which a r e  exempt p o s i t i o n s  

e s t a b l i s h e d  f o r  u s e  d u r i n g  d e c l a r e d  emergencies .  

ADES ci rcumvented t h e  m e r i t  sys tem t o  h i r e  t h e s e  two i n d i v i d u a l s .  Both 

a p p l i e d  f o r  t h e  covered depu ty  f i r e  marsha l  p o s i t i o n s  when DOA-Personnel 

o r i g i n a l l y  a d v e r t i s e d  them i n  September 1981.  N e i t h e r  met minimum 

q u a l i f i c a t i o n  requ i rements  and were n o t  on t h e  DOA-Personnel l i s t  of  

q u a l i f i e d  a p p l i c a n t s  s e n t  t o  t h e  D i v i s i o n .  ADES s u b s e q u e n t l y  s e n t  t h e  

l i s t  back t o  DOA-Personnel s t a t i n g  t h a t  none of  t h e  a p p l i c a n t s  c o u l d  be  

h i r e d  because  they  were u n w i l l i n g  t o  r e l o c a t e  t o  t h e  r e q u i r e d  c o u n t i e s .  

The D i v i s i o n  t h e n  h i r e d  t h e  two u n s u c c e s s f u l  d e p u t y  f i r e  m a r s h a l  p o s i t i o n  

a p p l i c a n t s  i n t o  exempt emergency s e r v i c e s  s u p e r v i s o r  p o s i t i o n s  and 

a s s i g n e d  them t o  perform t h e  d e p u t y  f i r e  marsha l  t a s k s  i n  t h e  two 

c o u n t i e s .  The DOA-Personnel a n a l y s t  a s s i g n e d  t o  t h e  D i v i s i o n  a t  t h e  t i m e  

subsequen t ly  d i s c o v e r e d  t h a t  some of  t h e  q u a l i f i e d  a p p l i c a n t s  were  i n d e e d  

w i l l i n g  t o  r e l o c a t e .  

P a s t  Abuses of Exempt P o s i t i o n s  - I n  t h e  p a s t ,  many exempt p o s i t i o n s  were 

used improper ly  o r  were  pa id  from funds  r e q u i r i n g  m e r i t  sys tem coverage .  

As no ted  e a r l i e r ,  a 1979 U.S. O f f i c e  of P e r s o n n e l  Management Repor t  found 

e i g h t  f i l l e d  exempt p o s i t i o n s  a t  ADES i n  v i o l a t i o n  of  ~ e d e r a l  m e r i t  sys tem 

requ i rements  . 

S e v e r a l  exempt ADES employees i n  t h e  p a s t  have been p a i d  from f u n d s  

r e q u i r i n g  m e r i t  sys tem coverage .  Between J u l y  1979 and J a n u a r y  1981 ,  ADES 

paid  1 4  exempt employees, r e p r e s e n t i n g  54 p e r c e n t  of a l l  exempt p o s i t i o n s ,  

from funds  r e q u i r i n g  m e r i t  sys tem coverage." These f u n d s  i n c l u d e :  

* We were unab le  t o  de te rmine  whether  t h e  exempt s t a t u s  was a p p r o p r i a t e  
based on d u t i e s  performed. Some of t h e s e  1 4  employees may have 
performed d u t i e s  w a r r a n t i n g  exempt s t a t u s .  



S t a t e  p e r s o n a l  s e r v i c e s  monies a p p r o p r i a t e d  f o r  r e g u l a r ,  o p e r a t i o n s ;  

0 S t a t e  a p p r o p r i a t i o n s  f o r  deve lop ing  t h e  f i x e d  n u c l e a r  f a c i l i t y  

emergency response  p l a n ,  a  s t a t u t o r y  r e s p o n s i b i l i t y  of t h e  agency; 

A F e d e r a l  g r a n t  f o r  r e g u l a r  o p e r a t i o n s ;  and 

A  F e d e r a l  g r a n t  f o r  upgrading t h e  s a f e t y  f e a t u r e s  on  mobi le  homes 

used t o  house f l o o d  v i c t i m s .  

E f f e c t s  of Improper Use - The improper u s e  of exempt p o s i t i o n  undermines t h e  a 
c r e d i b i l i t y  of t h e  m e r i t  sys tem and cou ld  j e o p a r d i z e  f u t u r e  F e d e r a l  

funding.  Compet i t ive  r e c r u i t i n g  and h i r i n g  p rocedures  e n s u r e  i n p a r t i a l i t y  

and f a i r n e s s  i n  h i r i n g  d e c i s i o n s .  Circumvention o f  t h e s e  p r a c t i c e s  c r e a t e s ,  

a t  a minimum, t h e  appearance o f  f a v o r i t i s m - - t h a t  which t h e  sys tem was a 
des igned  t o  p reven t .  F u r t h e r ,  F e d e r a l  r e g u l a t i o n s  p r o v i d e  t h a t  fund ing  may 

be wi thhe ld  i f  funds  a r e  no t  s p e n t  i n  accordance w i t h  r e g u l a t i o n s  and g r a n t  

c o n d i t i o n s ,  i n c l u d i n g  t h o s e  r e g u l a t i o n s  r e q u i r i n g  m e r i t  sys tem coverage.  

S i n c e  ADES r e c e i v e s  a  s u b s t a n t i a l  amount of F e d e r a l  f u n d i n g ,  t h e  impact o f  

such a  wi thho ld ing  would be s i g n i f i c a n t .  ADES r e c e i v e s  approx imate ly  56 

p e r c e n t  of i t s  fund ing  from F e d e r a l  sources .  During f i s c a l  y e a r  1977-78 

through 1981-82, ADES rece ived  over  $6 m i l l i o n  i n  g r a n t s  and agreements ,  9 
exc lud ing  pass-through d i s a s t e r  r e l i e f  funds .  (See Tab le  1 i n  t h e  

I n t r o d u c t i o n  f o r  a breakdown of  fund sources . )  

ADES Employees Performed Work 
Unre la ted  t o  O f f i c i a l  Dut ies  

Our review a l s o  found problems which had n o t  been p r e v i o u s l y  i d e n t i f i e d  by 

DOA-Personnel. ADES has  used many employees f o r  t a s k s  no t  r e l a t e d  t o  t h e i r  

o f f i c i a l  job  d u t i e s .  I n  some i n s t a n c e s  employees performed t a s k s  s u p p o r t i n g  a 
a  p r i v a t e  o r g a n i z a t i o n  o f  which t h e  former  d i r e c t o r  was r e g i o n a l  p r e s i d e n t .  

I n  o t h e r  i n s t a n c e s ,  employees performed D i v i s i o n - r e l a t e d  t a s k s  o u t s i d e  t h e i r  

s p e c i f i e d  job  d u t i e s  o r  program. A s  a  r e s u l t ,  t h e  S t a t e  h a s  i n c u r r e d  

e x c e s s i v e  c o s t s ,  and program e f f e c t i v e n e s s  may have been a d v e r s e l y  a f f e c t e d .  



P r i v a t e  Work - Two D i v i s i o n  employees '  pr imary d u t i e s  i n v o l v e d  t a s k s  

s u p p o r t i n g  a  p r i v a t e  o r g a n i z a t i o n  o f  which t h e  fo rmer  d i r e c t o r  was 

r e g i o n a l  p r e s i d e n t .  The employees performed s e c r e t a r y l t r e a s u r e r  t a s k s  f o r  

t h e  o r g a n i z a t i o n ,  planned m e e t i n g s ,  o rgan ized  c o c k t a i l  p a r t i e s  and 

p repared  m a i l i n g s  and i n v i t a t i o n s .  T h i s  work occur red  d u r i n g  r e g u l a r  ADES 

o f f i c e  hours .  Both had been h i r e d  a s  p l a n n e r s  a t  a n n u a l  s a l a r i e s  of 

$26,000 and $21,000, r e s p e c t i v e l y .  

Other  Misuse - Some employees performed t a s k s  n o t  r e l a t e d  t o  t h e i r  

p r e s c r i b e d  d u t i e s .  I n  some i n s t a n c e s ,  t h e  jobs  a c t u a l l y  performed 

r e q u i r e d  l e s s  compensation t h a n  what w a s  p a i d ,  a c c o r d i n g  t o  S t a t e  

c l a s s i f  i c a t  ion/compensat ion s c h e d u l e s  . A p l a n n e r  whose s a l a r y  was $19,000 

pe r  y e a r  worked a s  a n  a c c o u n t i n g  c l e r k ,  a  p o s i t i o n  which would normal ly  

pay $13,300 p e r  y e a r .  Another  p l a n n e r ,  p a i d  $26,000 p e r  y e a r ,  performed 

D i v i s i o n  p u b l i c  i n f o r m a t i o n  o f f i c e r  d u t i e s  a t  t i m e s .  The p u b l i c  

i n f o r m a t i o n  o f f i c e r  p o s i t i o n  pays o n l y  $16,300 p e r  y e a r .  A t h i r d  p l a n n e r  

performed t r a i n i n g  and e d u c a t i o n  t a s k s .  

Excess ive  Cos t s  - A s  a r e s u l t  of t h i s  misuse of  p e r s o n n e l ,  t h e  S t a t e  h a s  

i n c u r r e d  u n n e c e s s a r i l y  e x c e s s i v e  c o s t s .  The s a l a r i e s  p a i d  t o  t h e  

employees s u p p o r t i n g  a p r i v a t e  o r g a n i z a t i o n  a r e  u n j u s t i f i e d .  F u r t h e r ,  

p a r t s  of  t h e  s a l a r i e s  pa id  t o  t h e  t h r e e  employees who performed t a s k s  

o u t s i d e  t h e i r  j o b  d u t i e s  a r e  e x c e s s i v e  s i n c e  p r o p e r  c l a s s i f i c a t i o n  and 

compensation f o r  t h e  d u t i e s  a c t u a l l y  performed would r e s u l t  i n  s i g n i f i c a n t  

s a v i n g s .  F i n a l l y ,  p o s i t i o n  misuse  may a d v e r s e l y  impact  t h e  e f f e c t i v e n e s s  

of ADES' programs i f  employees h i r e d  t o  perform s p e c i f i c  d u t i e s  a r e  n o t  

a v a i l a b l e  t o  complete  t h e s e  t a s k s .  

Pe r sonne l  Problems Not 
Adequately Addressed 

Many of t h e  p e r s o n n e l  problems a t  ADES i d e n t i f i e d  by DOA-Personnel and 

s u b s t a n t i a t e d  by o u r  review a r e  s t i l l  e v i d e n t .  ADES d i d  n o t  t a k e  adequa te  

c o r r e c t i v e  a c t i o n  i n  r esponse  t o  DOA-Personnel recommendations. Moreover, 

s e v e r a l  problems have y e t  t o  be  addressed .  



DOA-Personnel Actions - DOA-Personnel attempted to address some of the 

problems it identified in ADES (see page 46). A September 1981 

DOA-Personnel audit of ADES verified the existence of many problems noted 

by DOA-Personnel staff. In late 1981, the DOA-Personnel assistant a 
director required that any future exempt appointments at ADES be "cleared" 

through him personally. An accountant position was reclassified downward 

to its previous classification. One of the three employees with an 

enhanced job application was allowed to resign eight months after the 0 

enhancement was discovered. 

ADES' Response to DOA-Personnel Audit Inadequate - ADES failed to properly 
correct problems identified by the DOA-Personnel audit of its personnel a 
files. For example, ADES changed ratings on employee evaluations on file 

at ADES to agree with ratings reflected on personnel action forms 

submitted to DOA-Personnel to support merit increases. Some missing 

documents were located and placed in the files, however, employees were 

also allowed to correct "enhanced" applications. DOA-Personnel staff 

considered the ADES response inadequate and insufficiently documented. 

Several ADES Personnel Problems Have Never Been Addressed - Several ADES 
personnel problems have yet to be addressed. The DOA-Personnel assistant 

director stated in an October 1, 1981, letter to the Department of 

Emergency Services and Military Affairs that he 

"View[ed] the number one priority to be the immediate 
classification review of the organizational structure, 
particulary the Emergency Services' use of exempt and 
limited appointment positions." 

However, this classification review of the agency has never been conducted. 

Other personnel problems also have yet to be addressed at ADES. First, the 

extent to which the agency is overstaffed has never been analyzed. Second, 

the problem of internal promotions has not yet been reviewed. Finally, the 

two deputy fire marshal positions filled by exempt employees since 1981 have 

yet to be filled competitively. 



CONCLUSION 

ADES ci rcumvented t h e  m e r i t  system, u s i n g  exempt p o s i t i o n s  t o  perform 

r e g u l a r  D i v i s i o n  a c t i v i t i e s .  F u r t h e r ,  some employees performed d u t i e s  o t h e r  

t h a n  t h o s e  r e l a t e d  t o  t h e i r  j o b s ,  i n c l u d i n g  t a s k s  s u p p o r t i n g  a  p r i v a t e  

o r g a n i z a t i o n .  Many o t h e r  pe r sonne l  problems i d e n t i f i e d  by DOA-Personnel 

have no t  been a d e q u a t e l y  r e s o l v e d .  These improper p r a c t i c e s  t h r e a t e n  m e r i t  

sys tem c r e d i b i l i t y ,  j e o p a r d i z e  f u t u r e  F e d e r a l  f u n d i n g ,  was te  S t a t e  monies 

and may a d v e r s e l y  a f f e c t  D i v i s i o n  program e f f e c t i v e n e s s .  

RECOMMENDATIONS 

1. DOA-Personnel a n a l y s t s  shou ld  conduct  a  s t u d y  t o  d e t e r m i n e  a p p r o p r i a t e  

l e v e l s  of s t a f f i n g  a t  ADES. This  review shou ld  i n c l u d e  a  comprehensive 

c l a s s i f i c a t i o n  s t u d y  t o  d e t e r m i n e  a )  whether  a l l  exempt s t a t u s  

p o s i t i o n s  a r e  a p p r o p r i a t e  and b)  whether  c u r r e n t  c l a s s i f i c a t i o n s  

r e f l e c t  d u t i e s  performed. 

2.  ADES should  f i l l  t h e  deputy  f i r e  marsha l  p o s i t i o n s  c o m p e t i t i v e l y .  

3. ADES should  implement a  t ime  r e p o r t i n g  sys tem which a d e q u a t e l y  r e f l e c t s  

d u t i e s  performed, i n c l u d i n g  t h e  s p e c i f i c  p r o j e c t  o r  emergency on which 

employees worked. 

4 .  I n  c o n j u n c t i o n  w i t h  t h e  recommendations c o n t a i n e d  i n  F ind ing  I ( s e e  page 

3 5 ) ,  t h e  D i v i s i o n  should  r e v i s e  i t s  a c c o u n t i n g  sys tem t o  e n s u r e  

employees a r e  pa id  from funds  r e l a t e d  t o  t h e  p r o j e c t  on which t h e y  

work. These r e v i s i o n s  shou ld  i n c l u d e  m a i n t a i n i n g  a n  a d e q u a t e  a u d i t  

t r a i l .  



AREAS FOR FlJRTHER AUDIT WORK 

During t h e  c o u r s e  of our  a u d i t ,  we i d e n t i f i e d  p o t e n t i a l  problems r e q u i r i n g  

f u r t h e r  a u d i t  work i n  numerous a r e a s  of  t h e  D i v i s i o n  of  Emergency 

S e r v i c e s .  Due t o  t ime  and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  

e x t e n s i v e  review of o t h e r  i s s u e s  r e q u i r e d  i n  t h e  D i v i s i o n  of  Emergency 

S e r v i c e s ,  we were unab le  t o  r ev iew t h e s e  a r e a s .  These p o t e n t i a l  i s s u e s  

a r e  l i s t e d  below. 

1. Have p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  been used t o  c i rcumvent  t h e  S t a t e  

m e r i t  system? 

2. Has a l l  work r e q u i r e d  by p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  been 

completed?  

3 .  Are i n t e r n a l  promotion p rocedures  a p p r o p r i a t e ?  

4 .  Is t h e  D i v i s i o n  o v e r s t a f f e d ?  

5. Has ADES met i t s  g o a l s ,  i n c l u d i n g  comple t ion  of a c t i v i t i e s  r e q u i r e d  by 

bo th  S t a t e  l aw and t h e  t e rms  of t h e  F e d e r a l  c o o p e r a t i v e  agreement?  

6. Do ADES's a c t i v i t i e s  a c t u a l l y  p r o t e c t  t h e  p u b l i c ?  S p e c i f i c a l l y ,  c a n  

t h e  n u c l e a r  emergency e v a c u a t i o n  p l a n  be  e f f e c t i v e l y  implemented and 

has  t h e  p u b l i c  been a d e q u a t e l y  informed o f  con t ingency  p l a n s ?  

7. DO ADES's d u t i e s  and a c t i v i t i e s  d u p l i c a t e  t h o s e  performed by o t h e r  

a g e n c i e s  such a s  t h e  R a d i a t i o n  Regu la to ry  Agency? 

8. Have r e n t a l  r e c e i p t s  been r e v e r t e d  a s  r e q u i r e d ?  

9. Is t h e  p h y s i c a l  i n v e n t o r y  sys tem adequa te?  



STATE O F  ARIZONA 

Department Of Emergency And Military Affairs 
OFFICE O F  THE ADJUTANT GENERAL 

DIVISION OF MILITARY AFFAIRS 
5 6 3 6  E A S T  M C D O W E L L  R O A D  

P H O E N I X .  A R I Z O N A  8 5 0 0 8  

April 15, 1983 

Mr. Douglas Norton 
Auditor General 
111 West Monroe, Suite 600 

T E L E P H O N E  
6 0 2 - 2 7 3 - 9 7 0 0  

A U T O V O N  8 5 3 - 8 8 1 0  

Phoenix, ~rizona 85003 

Dear Mr. Norton: 

Attached is my response to your letter dated March 24, 1983, regarding the 
Performance Audit of the Department of Emergency and Military Affairs. The response 
has been prepared in three parts. Part I covers the Division of Emergency Services, 
Part I1 is the State Fire Marshal's Office and Part I11 is the Division of Military 
A£ fairs. 

I am gratified that the State Auditor conducted this thorough study. The audit 
has assisted us in identifying problem areas which need to be addressed. We have 
had no staff resource to perform an internal audit of our programs. This draft 
report from the State Auditor is of the scale that provides the information required 
to adjust our programs for improved management of all our divisions. 

The program revisions and review will be ongoing, however due to the limited 
time for this initial response, please accept this as an interim report. Additional 
comments will be provided to your office after a detailed study of the report is 
completed. 

rn Again, I commend you for your assistance and thank you and your staff for the 
cooperation received during the period of March 24 to April 15, 1983. 

Sincerely, 

Attachment 
Major General, ArizARNG 
The Adjutant General 



STATE O F  ARIZONA 

BRUCE BABBITT 
GOVERNOR 

DlVlSlON OF EMERGENCY SERVICES 
5636  EAST MCDOWELL R O A D  

P H O E N I X .  A R I Z O N A  85008 

TEL. ( 6 0 2 )  273.9880 

Mr. Douglas R. Norton 
Auditor General 
111 West Monroe 
Phoenix, Arizona 85007 

ROBERT B. TANGUY 

DIRECTOR 

April 14, 1983 

Dear Mr. Norton: 

The Division of Emergency Services has completed a preliminary review of 
your draft performance audit. The major conclusions and recommendations 
in the report support the priorities for change established by the new 
leadership of the Division since December, 1982. Our response is attached. 

Major changes instituted in the Division's accounting system and procure- 
ment procedures have corrected the major deficiencies noted in those areas. 
In the case of personnel management, interim actions have been taken in 
preparation for a major reclassification and personnel review. 

Individual program funds have been established. A proposal has been made 
for regular outside audits. Strict adherence to the State merit system 
has been directed by me to preclude recurrence of the deficiencies. 

We will continue to review the details contained in your report as well as 
those areas identified for further audit attention. 

Sincerely, 

Robert B. Tanguy -- 
Director 

Enclosures 
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BRUCE BABBITT 
GOVERNOR 

RoberB B. Tanguy 
DIRECTOR 

DIVISION OF EMERGENCY S E R V I C E S  
5636 EAST MCDOWELL R O A D  

P H O E N I X ,  A R I Z O N A  85008 

TEL. (602) 273-9880 

April 14, 1983 

FINDING oNE/CONCLUSION 

Reference Recommendation 91 

(Page 35) Nonconcur in part: The internal auditor capability for 

executive agencies should be established in the Department 

of Administration rather than in individual departments. 

This would provide a true and legitimate outside audit for 

each agency. The immediate interim solution could allow 

for the audit function within the Department of Military 

A£ £ airs. 

Reference Recommendation /I2 

(Page 36) Concur 

Reference Recommendation #3 

(Page 36) Concur: The Division has now programmed its accounting 

system to become integrated with the Arizona Financial 

Information System (AFIS) which provides specific program 

management, precise financial documentation, explanation of 

all transfers and other accounting functions. Individual 

program funding accounts now provide accurate and immediate 

audit. 



BRUCE BABBITT 
GOVERNOR 

STATE O F  ARIZONA 

Robert B. Tanguy 
DIRECTOR 

DIVISION O F  EMERGENCY SERVICES 
5636 EAST MCDOWELL R O A D  

P H O E N I X ,  A R I Z O N A  85008 

TEL. ( 6 0 2 )  273-9880 

FINDING TWO/ CONCLUSION 

Reference Recommendation #1 

(Page 46) Concur: The Div is ion  has i n s t i t u t e d  new i n t e r n a l  

c o n t r o l s  f o r  procurement which involve  t h e  use  of 

t h e  M i l i t a r y  Department ' s Contract ing Of f i ce r  and 

t h e  S t a t e  Purchasing Off ice .  A l l  procurement by 

t h e  Div is ion  i s  now processed through: 1)  t h e  

program manager, 2 )  Divis ion Accounting Off ice ,  

3) t h e  Divis ion Di rec to r ,  4) M i l i t a r y  ~ e ~ a r t m e n t ' s  

Contract ing O f f i c e r ,  and f i n a l l y  5) The Adjutant 

General f o r  approval.  
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5636 E A S T  M C D O W E L L  R O A D  
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TEL. ( 6 0 2 )  273.9880 

April 14, 1983 

FINDING THREE/CONCLUSION 

Concur: Division personnel have been assigned to specific tasks 

associated with a legitimately funded StatelFederal program. 

Job descriptions, reclassifications, regrades and other 

administrative actions necessary to support these personnel 

realignments are in process. Training and education has been 

ordered for employees and supervisors in order to improve 

administration of PP&Es, to insure proper counseling, and 

in general, to provide for management of personnel matters in 

strict accordance with the State Personnel 14erit System. 

The State Personnel Office has just completed a personnel 

records audit and has been requested to conduct a complete 

classification review of the Division to determine that proper 

staffing levels exist and duties being performed reflect grade 

levels and positions. 
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SUMMARY 

The O f f i c e  of t h e  Audi tor  General  h a s  conducted a  l i m i t e d  rev iew of t h e  

Department of Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  o f  Emergency 

S e r v i c e s ,  O f f i c e  of F i r e  Marshal  i n  response  t o  a  January  1 8 ,  1982, 

r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Overs igh t  Committee. T h i s  rev iew was 

conducted a s  a  p a r t  of t h e  Sunse t  review s e t  f o r t h  i n  Arizona Revised 

S t a t u t e s  (A.R.S.) §§41-2351 th rough  41-2379. 

The O f f i c e  of F i r e  Marshal and t h e  F i r e  Advisory Counci l  were c r e a t e d  by 

t h e  L e g i s l a t u r e  i n  1972 t o  ". . . promote p u b l i c  h e a l t h  and s a f e t y  and t o  

reduce hazards  t o  l i f e ,  l imb  and p r o p e r t y .  . . ." 

The Off i c e  i s  r e s p o n s i b l e  f o r  s t a t e w i d e  f i r e  p r e v e n t i o n  and p r o t e c t i o n  

a c t i v i t i e s .  S p e c i f i c a l l y ,  t h e  f i r e  marsha l  i s  r e q u i r e d  t o  1) assist  i n  

t h e  enforcement of S t a t e  and l o c a l  f i r e  p r e v e n t i o n  laws and o r d i n a n c e s ,  

2 )  conduct p e r i o d i c  b u i l d i n g  s a f e t y  i n s p e c t i o n s ,  3)  p r e s c r i b e  minimum 

f i r e  p r e v e n t i o n  s t a n d a r d s ,  and 4 )  ensure  e s t a b l i s h m e n t  o f  s c h o o l  

e v a c u a t i o n  programs. 

The eight-member F i r e  Advisory Counci l  has  no s p e c i f i c  s t a t u t o r y  a u t h o r i t y  

o r  r e s p o n s i b i l i t y .  The d i r e c t o r  of t h e  D i v i s i o n  c o n s u l t s  w i t h  t h e  Counci l  

be fore  r u l e s  and r e g u l a t i o n s  a r e  promulgated. 

The O f f i c e ' s  programs a r e  g e n e r a l l y  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  

mandate. However, t h e  O f f i c e  h a s  not  met i t s  i n s p e c t i o n  g o a l s  ( s e e  page 

4 ) .  F u r t h e r  review i s  needed t o  determine:  

t h e  irnpact of i n a p p r o p r i a t e  D i v i s i o n  p e r s o n n e l  p r a c t i c e s  on  t h e  

f i r e  marshal  i n s p e c t i o n  program ( s e e  page 5) ;  

whether t h e  O f f i c e  o p e r a t e s  e f f i c i e n t l y  ( s e e  page 3 ) ;  and 

t h e  need f o r  t h e  F i r e  Advisory Counci l  ( s e e  page 9 ) .  



Due t o  t ime and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  ex t ens ive  review 

required of i s s u e s  i n  t h e  Div is ion  of Emergency Se rv i ce s ,  we were unable 

t o  address  f u l l y  t h e s e  concerns.  



INTRODUCTION AND BACKGROUND 

The O f f i c e  of t h e  Audi to r  General  h a s  conducted a l i m i t e d  rev iew of t h e  

Department of Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  of Emergency 

S e r v i c e s ,  O f f i c e  of F i r e  Marshal i n  r e s p o n s e  t o  a  January  18 ,  1982,  

r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Overs igh t  Committee. T h i s  review was 

conducted a s  a  p a r t  of t h e  Sunse t  r ev iew s e t  f o r t h  i n  Arizona Revised 

S t a t u t e s  (A.R.S.) Ss41-2351 through 41-2379. 

The O f f i c e  of F i r e  Marshal and t h e  F i r e  Advisory Counc i l  were c r e a t e d  by 

t h e  L e g i s l a t u r e  i n  1972 t o  ". . . promote p u b l i c  h e a l t h  and s a f e t y  and t o  

reduce hazards  t o  l i f e ,  l i m b  and p r o p e r t y  . . . ." U n t i l  t r a n s f e r r e d  t o  

t h e  D i v i s i o n  on January  1, 1982, t h e  O f f i c e  was under  t h e  d i r e c t i o n  and 

c o n t r o l  of t h e  I n d u s t r i a l  Commission. 

The f i r e  marshal  i s  r e s p o n s i b l e  f o r  s t a t e w i d e  f i r e  p r e v e n t i o n  and 

p r o t e c t i o n  a c t i v i t i e s .  Arizona law r e q u i r e s  t h e  f i r e  marsha l  t o  1 )  assist 

i n  t h e  enforcement of S t a t e  and l o c a l  f i r e  p r e v e n t i o n  laws and 

o r d i n a n c e s ,  2 )  conduct  p e r i o d i c  b u i l d i n g  s a f e t y  i n s p e c t i o n s ,  

3)  p r e s c r i b e  minimum f i r e  p r e v e n t i o n  s t a n d a r d s  and 4)  e n s u r e  

e s t a b l i s h m e n t  of s c h o o l  e v a c u a t i o n  programs. The f i r e  marsha l  h a s  

a u t h o r i t y  t o  i n v e s t i g a t e  p o t e n t i a l  a r s o n  c a s e s  and p rov ide  f i r e  p r e v e n t i o n  

and f i r e  f i g h t i n g  t r a i n i n g ,  

The eight-member F i r e  Advisory Counci l  h a s  no s p e c i f i c  s t a t u t o r y  a u t h o r i t y  

o r  r e s p o n s i b i l i t y .  The d i r e c t o r  of t h e  D i v i s i o n  c o n s u l t s  w i t h  t h e  Counci l  

be fore  r u l e s  and r e g u l a t i o n s  a r e  promulgated.  The Counc i l  h a s  m e t  s i x  

t imes  s i n c e  1972, most r e c e n t l y  i n  1980. 

The O f f i c e  i s  funded by General  Fund a p p r o p r i a t i o n s .  A c t u a l  and e s t i m a t e d  

e x p e n d i t u r e s  f o r  f i s c a l  y e a r s  1980-81 through 1982-83 a r e  shown i n  Tab le  1. 



TABLE 1 

ACTUAL EXPENDITURES FOR FISCAL YEARS 1980-81 AND 1981-82 

P e r s o n a l  s e r v i c e s  
Employee-related expenses  
P r o f e s s i o n a l  and o u t s i d e  s e r v i c e s  
T r a v e l  : 

In -S ta te  
Out-of-State 

Other o p e r a t i n g  expenses  
Equipment 
F i r e  t r a i n i n g  s c h o o l  

T o t a l  

Source:  J o i n t  L e g i s l a t i v e  Budget Committee 1982-83 A p p r o p r i a t i o n  Report  
and Department o f  A d m i n i s t r a t i o n  - Finance D i v i s i o n  budget 
r e c o r d s  

Audi t  Scope 

Our a u d i t  was l i m i t e d  t o  reviewing t h e  Sunse t  f a c t o r s  and i d e n t i f y i n g  

p o t e n t i a l  problem a r e a s  where f u r t h e r  a u d i t  work i s  needed. Due t o  t ime  

and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  e x t e n s i v e  rev iew r e q u i r e d  o f  

i s s u e s  i n  t h e  D i v i s i o n  of Emergency S e r v i c e s ,  we were  unab le  t o  review 

t h e s e  a r e a s  i n  d e t a i l .  Areas  r e q u i r i n g  f u r t h e r  rev iew a r e  d i s c u s s e d  i n  

t h e  Sunse t  F a c t o r s  s e c t i o n .  

The Audi to r  General  and s t a f f  e x p r e s s  g r a t i t u d e  t o  t h e  Adju tan t  General ,  

t h e  d i r e c t o r  of t h e  D i v i s i o n  of Emergency S e r v i c e s ,  S t a t e  F i r e  Marshal and 

members of t h e i r  s t a f f s  f o r  t h e i r  c o o p e r a t i o n  and a s s i s t a n c e  d u r i n g  t h e  

c o u r s e  of t h e  a u d i t .  



SUNSET FACTORS 

Eleven f a c t o r s  were reviewed t o  determine i f  t h e  Department of Emergency 

and M i l i t a r y  A f f a i r s ,  Div is ion  of Emergency Se rv i ce s ,  Of f i ce  of F i r e  

Marshal should be cont inued o r  terminated i n  accordance w i t h  Arizona 

Revised S t a t u t e s  (A.R.S.) 541-2354, subsec t ion  D.  

1. Object ive and purpose i n  e s t a b l i s h i n g  the  agency 

The Leg i s l a tu re  e s t a b l i s h e d  t h e  O f f i c e  of F i r e  Marshal and t h e  F i r e  

Advisory Council i n  1972 t o  ". . . promote pub l i c  h e a l t h  and s a f e t y  

and t o  reduce hazards t o  l i f e ,  l imb and property.  . . ." 

Agency goa l s  and o b j e c t i v e s  a r e  c o n s i s t e n t  wi th  s t a t u t o r y  i n t e n t .  The 

agency's s t a t e d  goa l s  a r e  

"The promotion of pub l i c  h e a l t h  and s a f e t y  and t h e  
reduc t ion  of hazards  t o  l i f e ,  l imb and proper ty  due t o  
f i r e  by providing code enforcement,  f i r e / a r s o n  
i n v e s t i g a t i o n ,  f i r e  p revent ion  and suppress ion  
t r a i n i n g ,  publ ic  educat ion,  f i r e  i n c i d e n t  r epo r t i ng  and 
resource programs a t  t he  s t a t e  l e v e l . "  

2. The e f f e c t i v e n e s s  w i th  which t h e  agency has  met i t s  o b j e c t i v e  and 

purpose and t h e  e f f i c i e n c y  with which t h e  agency has  operated 

The O f f i c e ' s  programs a r e  g e n e r a l l y  c o n s i s t e n t  wi th  t h e  l e g i s l a t i v e  

mandate. However, t h e  Off ice  has  no t  m e t  i t s  i n s p e c t i o n  goa ls .  

Fur ther  review i s  needed t o  determine whether t h e  Of f i ce  ope ra t e s  

e f f i c i e n t l y .  



The f i r e  marshal  i s  r e s p o n s i b l e  f o r  s t a t e w i d e  f i r e  p r e v e n t i o n  and 

p r o t e c t i o n  a c t i v i t i e s .  A.R.S. $26-335, s u b s e c t i o n  A  p r e s c r i b e s  t h e  

f i r e  m a r s h a l ' s  d u t i e s :  @ 

"1. A s s i s t  i n  t h e  enforcement o f  s t a t e  laws and 
o r d i n a n c e s  of c i t i e s  and c o u n t i e s  r e l a t i n g  t o  f i r e  
p r e v e n t i o n  and p r o t e c t i o n .  

2. P r e s c r i b e  minimum s t a n d a r d s  f o r  f i r e  p r e v e n t i o n  
throughout  t h e  s t a t e .  

3. Cooperate  and c o o r d i n a t e  w i t h  o t h e r  s t a t e  a g e n c i e s  
i n  t h e  a d m i n i s t r a t i o n  of t h e  s t a t e  f i r e  p r e v e n t i o n  
code.  " 

A.R.S. s26-336, s u b s e c t i o n  A  a l s o  r e q u i r e s  t h e  f i r e  marsha l  t o  conduct  

p e r i o d i c  s a f e t y  i n s p e c t i o n s  o f  b u i l d i n g s  and p remises .  F i n a l l y ,  

A.R.S. $26-337, s u b s e c t i o n  A  r e q u i r e s  t h e  f i r e  marshal  t o  

". . . e n f o r c e  r u l e s  and r e g u l a t i o n s  f o r  e s t a b l i s h i n g  
programs f o r  evacua t ing  s c h o o l  b u i l d i n g s  and f o r  
i n s t r u c t i n g  a l l  s t u d e n t s  i n  p u b l i c  and p r i v a t e  s c h o o l s  
as t o  p roper  methods of f i r e  p r e v e n t i o n  and 
c o n t r o l .  . . ." 

To f u l f i l l  i t s  s t a t u t o r y  d u t i e s ,  t h e  O f f i c e  h a s  e s t a b l i s h e d  a  

comprehensive f i r e  p r o t e c t i o n  and p r e v e n t i o n  program. The program i s  

d i v i d e d  i n t o  f o u r  f u n c t i o n a l  a r e a s :  1 )  code enforcement ,  i n c l u d i n g  

f a c i l i t y  i n s p e c t i o n s  and c o n s t r u c t i o n  p l a n  rev iews ;  2)  a r s o n  

i n v e s t i g a t i o n ;  3 )  t r a i n i n g  and e d u c a t i o n ,  i n c l u d i n g  t r a i n i n g  

f i r e - f i g h t e r s ,  p rov id ing  r e s o u r c e s  f o r  p u b l i c  e d u c a t i o n  and c o n s u l t i n g  

wi th  l o c a l  j u r i s d i c t i o n s ;  and 4 )  f i r e  i n c i d e n t  r e p o r t i n g .  

Our review revea led  t h a t  t h e  O f f i c e  has  n o t  met i t s  i n s p e c t i o n  g o a l s .  

The O f f i c e  p e r i o d i c a l l y  i n s p e c t s  approx imate ly  2,470 s c h o o l s ,  

h e a l t h - c a r e  f a c i l i t i e s ,  day c a r e  c e n t e r s  and f o s t e r  homes, a s  w e l l  a s  

S t a t e  b u i l d i n g s .  Although n o t  s t a t u t o r i l y  r e q u i r e d  t o  d o  s o ,  t h e  f i r e  

marshal  h a s  g i v e n  p r i o r i t y  t o  s c h o o l s  and a t t e m p t s  t o  i n s p e c t  a l l  

s c h o o l s  a n n u a l l y .  The O f f i c e  h a s  not  met t h i s  goa l .  According t o  t h e  

f i r e  marsha l ,  25 p e r c e n t  of p u b l i c  s c h o o l s  were n o t  i n s p e c t e d  between 

October 1981 and February 1983. 
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Improper pe rsonne l  p r a c t i c e s  w i t h i n  t h e  D i v i s i o n  may have a d v e r s e l y  

impacted t h e  O f f i c e ' s  e f f e c t i v e n e s s .  Two employees d i d  n o t  perform 

r e q u i r e d  deputy f i r e  marshal  d u t i e s ,  i n c l u d i n g  i n s p e c t i o n s ,  f o r  a t  

l e a s t  n i n e  months." During t h i s  p e r i o d ,  t h e  O f f i c e  was, i n  e f f e c t ,  

u n d e r s t a f f e d .  F u r t h e r  review i s  needed t o  de te rmine  t h e  f u l l  impact 

of t h e s e  pe rsonne l  p r a c t i c e s  on t h e  O f f i c e ' s  work l o a d .  

3.  The e x t e n t  t o  which t h e  agency has  o p e r a t e d  w i t h i n  t h e  p u b l i c  i n t e r e s t  

Agency o p e r a t i o n s  s e r v e  t h e  p u b l i c  i n t e r e s t  by e l i m i n a t i n g  s a f e t y  

h a z a r d s  i n  s c h o o l s  and o t h e r  i n s t i t u t i o n s ,  by p r o v i d i n g  f o r  more 

e f f e c t i v e  f i r e - f i g h t i n g  c a p a b i l i t i e s  th rough  t r a i n i n g  and by 

i n c r e a s i n g  p u b l i c  awareness  through school  s a f e t y  programs. During 

f i s c a l  y e a r  1981-82, t h e  O f f i c e  conducted 58 c l a s s e s  a t t e n d e d  by 

a lmost  2,500 f i r e  f i g h t e r s .  F u r t h e r ,  t r a i n i n g  and e d u c a t i o n  programs 

i n c r e a s e  p u b l i c  awareness o f  f i r e  p r e v e n t i o n  and p r o t e c t i o n .  The 

O f f i c e  p rov ides  a u d i o v i s u a l  m a t e r i a l s  and e d u c a t i o n a l  l i t e r a t u r e  t o  

l o c a l  f i r e  depar tments  f o r  u s e  i n  t h e i r  e d u c a t i o n a l  programs f o r  

schoo l  c h i l d r e n .  

4. The e x t e n t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  agency - 
a r e  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  mandate 

The r u l e s  and r e g u l a t i o n s ,  which c o n s t i t u t e  t h e  S t a t e  f i r e  code,  

f u l f i l l  t h e  Off i c e ' s  s t a t u t o r y  r e s p o n s i b i l i t y  t o  " [p ]  r e s c r i b e  minimum 

s t a n d a r d s  f o r  f i r e  p r e v e n t i o n  throughout  t h e  S t a t e . "  The S t a t e  f i r e  

code c o n s i s t s  o f  t h e  1979 Uniform F i r e  Code fo rmula ted  by t h e  

I n t e r n a t i o n a l  Conference of B u i l d i n g  O f f i c i a l s  and t h e  Western F i r e  

C h i e f s  A s s o c i a t i o n .  

* Improper pe rsonne l  p r a c t i c e s  a r e  d i s c u s s e d  i n  F ind ing  I11 of  t h e  
D i v i s i o n  of Emergency S e r v i c e s  s e c t i o n .  



5. The e x t e n t  t o  which t h e  agency h a s  encouraged i n p u t  from t h e  p u b l i c  

be fore  promulgating i t s  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which 

i t  has  informed t h e  p u b l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expec ted  impact 

on t h e  p u b l i c  

The agency 's  e f f o r t s  t o  s o l i c i t  p u b l i c  i n p u t  and inform t h e  p u b l i c  of 

i t s  a c t i o n s  a r e  g e n e r a l l y  adequa te .  The F i r e  Advisory Counci l ,  

c o n s i s t i n g  of r e p r e s e n t a t i v e s  o f  S t a t e  a g e n c i e s  and l o c a l  

j u r i s i d i c t i o n s  t h a t  t h e  r e g u l a t i o n s  w i l l  a f f e c t  a s  w e l l  as a p u b l i c  

member, p r o v i d e s  i n p u t  when r u l e s  a r e  promulgated.  Our review 

i n d i c a t e s  t h a t  t h e  Counci l  h a s  m e t  most Open Meeting Law 

requirements  . However, t h e  Counci l  shou ld  implement a d d i t i o n a l  means 

of n o t i f y i n g  t h e  pub l ic .  

S t a t e  l aw r e q u i r e s  p u b l i c  b o d i e s  t o  p r o v i d e  s u f f i c i e n t  p u b l i c  

n o t i f i c a t i o n  of meet ings .  A.R.S. 9 3 8 4 3 1 . 0 2 ,  s u b s e c t i o n  A  r e q u i r e s  

p u b l i c  bod ies  t o  p o s t  n o t i c e s  and p rov ide  

". . . such  a d d i t i o n a l  and p u b l i c  n o t i c e  a s  i s  
r e a s o n a b l e  and p r a c t i c a b l e  a s  t o  a l l  meet ings ."  

I n  a n  August 1 9 ,  1975, memorandum* t o  a l l  S t a t e  a g e n c i e s ,  t h e  At to rney  

General  noted t h a t  t h e  Open Meeting Law was n o t  c l e a r  a s  t o  r e q u i r e d  

n o t i c e .  A s  a r e s u l t ,  t h e  At to rney  General  provided g u i d e l i n e s  

d e s c r i b i n g  adequa te  n o t i c e .  I n  a d d i t i o n  t o  t h e  s p e c i f i c  requ i rements  

p r e s c r i b e d  by law, t h e  At to rney  General  g u i d e l i n e s  encouraged a g e n c i e s  

t o  u s e  p r e s s  r e l e a s e s ,  pa id  l e g a l  n o t i c e s ,  a r t i c l e s  o r  n o t i c e s  i n  

p r o f e s s i o n a l  o r  b u s i n e s s  p u b l i c a t i o n s  and mai led n o t i c e s .  

The F i r e  Advisory Counci l  h a s  no t  u t i l i z e d  a d d i t i o n a l  n o t i f i c a t i o n  

p rocedures  a s  recommended by t h e  At to rney  General .  Not ices  a r e  

pos ted ,  but  t h e  Counci l  u s e s  no o t h e r  means o f  n o t i f i c a t i o n  such a s  

send ing  n o t i c e s  t o  t h e  p r e s s  rooms i n  t h e  C a p i t o l  a r e a  o r  n o t i f y i n g  

o t h e r  a g e n c i e s  o r  p u b l i c  i n t e r e s t  groups .  

* ~ ~ ~ e n d i x  VII c o n t a i n s  t h e  memorandum t e x t .  



The f i r e  marshal  h a s  sought  i n p u t  from t h e  p u b l i c  on program 

a c t i v i t i e s .  For  example, t h e  f i r e  marsha l  h a s  m e t  w i t h  a r c h i t e c t s ,  

e n g i n e e r s ,  f i r e  s e r v i c e  p e r s o n n e l  and s c h o o l  o f f i c i a l s  t o  d i s c u s s  

problems encountered i n  s c h o o l  i n s p e c t i o n s .  

6. The e x t e n t  t o  which t h e  agency h a s  been a b l e  t o  i n v e s t i g a t e  and 

r e s o l v e  compla in t s  t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

The O f f i c e  i s  n o t  s p e c i f i c a l l y  r e s p o n s i b l e  f o r  compla in t  i n v e s t i g a t i o n  

and review. However, t h i s  r o l e  i s  i n h e r e n t ,  stemming from t h e  

a u t h o r i t y  t o  i n s p e c t  f o r  f i r e  h a z a r d s  and e n f o r c e  t h e  S t a t e  f i r e  

code.  The O f f i c e  r e c e i v e s  compla in t s  from c i t i z e n s  concern ing  code 

v i o l a t i o n s .  These compla in t s  a r e  r e s o l v e d  as p a r t  of t h e  O f f i c e ' s  

en£ orcement program o r  a r e  r e f  e r r e d  t o  o t h e r  a p p r o p r i a t e  a u t h o r i t i e s .  

We were no t  a b l e  t o  e v a l u a t e  t h e  adequacy of t h e  f i r e  m a r s h a l ' s  

i n v e s t i g a t i o n  and r e s o l u t i o n  procedures  because  w e  cou ld  n o t  de te rmine  

t h e  number and t y p e  of c o m p l a i n t s  r e c e i v e d .  According t o  t h e  f i r e  

marsha l ,  t h e  O f f i c e  r e c e i v e s  over  1 ,000  i n q u i r i e s  and compla in t s  each 

month. However, t h e  O f f i c e  does  n o t  m a i n t a i n  a compla in t  l o g  o r  

complaint  f i l e s .  

7. The e x t e n t  t o  which t h e  At to rney  Genera l  o r  any o t h e r  a p p l i c a b l e  

agency of S t a t e  government h a s  t h e  a u t h o r i t y  t o  p r o s e c u t e  a c t i o n s  

under enab l ing  l e g i s l a t i o n  

The O f f i c e  h a s  adequa te  enforcement powers. The s t a t u t e s  a l l o w  t h e  

d i r e c t o r  of t h e  D i v i s i o n  t o  i s s u e  c e a s e  and d e s i s t  o r d e r s  and s e e k  

i n j u n c t i o n s  a g a i n s t  pe rsons  v i o l a t i n g  t h e  f i r e  code.  Although t h e  

f i r e  m a r s h a l ' s  e n a b l i n g  l e g i s l a t i o n  does  n o t  s p e c i f i c a l l y  p rov ide  t h a t  

t h e  O f f i c e  of t h e  At to rney  General  p r o s e c u t e  a c t i o n s ,  A.R.S. $41-192, 

s u b s e c t i o n  A, paragraph 1 r e q u i r e s  t h a t  t h e  A t t o r n e y  Genera l  p rov ide  

l e g a l  a s s i s t a n c e  t o  o t h e r  a g e n c i e s .  



8 .  The e x t e n t  t o  which t h e  agency h a s  addressed  d e f i c i e n c i e s  i n  t h e  

e n a b l i n g  s t a t u t e s  which p reven t  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

Although t h e  f i r e  marshal  b e l i e v e s  s e v e r a l  s t a t u t o r y  changes  a r e  

needed, t h e  Off i c e  h a s  n o t  sponsored l e g i s l a t i o n  t o  a d d r e s s  t h e s e  

concerns .  

According t o  t h e  f i r e  marsha l ,  t h e  f o l l o w i n g  changes  a r e  needed t o  

e n a b l e  t h e  O f f i c e  t o  f u l f i l l  i t s  s t a t u t o r y  mandate: 

a Require  t h e  d i r e c t o r  o f  emergency s e r v i c e s  t o  promulgate 

r u l e s  and r e g u l a t i o n s  and s p e c i f i c a l l y  p r o v i d e  f o r  f i r e  

marsha l  i n p u t .  C u r r e n t l y ,  r u l e s  a r e  promulgated a t  t h e  

d i r e c t o r ' s  d i s c r e t i o n .  

Require  s c h o o l s  t o  submit  new c o n s t r u c t i o n  and major 

r e n o v a t i o n  p l a n s  t o  t h e  Off i c e  f o r  rev iew and approval .  

a Permit  t h e  f i r e  marshal ,  r a t h e r  t h a n  t h e  d i r e c t o r  o f  

emergency s e r v i c e s ,  t o  i s s u e  c e a s e  and d e s i s t  o r d e r s ,  f i l e  

c o u r t  a c t i o n s  and conduct  h e a r i n g s .  

A s  o f  February 28,  1983, b i l l s  a d d r e s s i n g  t h e s e  concerns  had n o t  been 

in t roduced .  

Three  b i l l s  t h a t  became law i n  1980,  1981  and 1982 concerning 

f i n a n c i a l  r e p o r t  f o r m a t s  f o r  f i r e  d i s t r i c t s  and c e r t i f i c a t i o n  f o r  

e n t i t i e s  r e c e i v i n g  f i r e  i n s u r a n c e  premium t a x e s  d i d  no t  a d d r e s s  t h e s e  

i s s u e s ,  e i t h e r .  

9. The e x t e n t  t o  which changes a r e  necessa ry  i n  t h e  laws of t h e  agency t o  

a d e q u a t e l y  comply w i t h  t h e  f a c t o r s  l i s t e d  i n  t h e  s u b s e c t i o n  

F u r t h e r  review i s  needed t o  a d d r e s s  t h i s  f a c t o r .  Due t o  t ime and 

s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  e x t e n s i v e  review of i s s u e s  

r e q u i r e d  i n  t h e  D i v i s i o n  o f  Emergency S e r v i c e s ,  we were unab le  t o  

a d d r e s s  t h i s  f a c t o r .  
8  



10 .  The e x t e n t  t o  which t e r m i n a t i o n  of t h e  agency would s i g n i f i c a n t l y  harm 

t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e  

Terminat ion of t h e  O f f i c e  of F i r e  Marshal would harm t h e  p u b l i c  

h e a l t h ,  s a f e t y  and w e l f a r e  by e l i m i n a t i n g  a  s o u r c e  of e x p e r t i s e  i n  

f i r e  p r e v e n t i o n  a t  t h e  S t a t e  l e v e l .  F i r e  marsha l  a c t i v i t i e s  do n o t  

d u p l i c a t e  a c t i v i t i e s  performed by o t h e r  e n t i t i e s .  The f i r e  marsha l  

has  e x c l u s i v e  j u r i s d i c t i o n  over  S t a t e  b u i l d i n g s ,  i n c l u d i n g  u n i v e r s i t y  

f a c i l i t i e s ,  s c h o o l s  and o t h e r  i n s t i t u t i o n s  such  a s  c o r r e c t i o n a l  

f a c i l i t i e s .  Local  j u r i s d i c t i o n s  do n o t  i n s p e c t  t h e s e  s t r u c t u r e s  f o r  

code compliance.  F u r t h e r ,  f i r e  depar tments  i n  nonmet ropo l i t an  a r e a s  

may l a c k  s u f f i c i e n t  e x p e r t i s e  t o  i n s p e c t  f o r  f i r e  s a f e t y .  The f i r e  

marsha l  reviews p l a n s  f o r  i n s t i t u t i o n s  i n  u n i n c o r p o r a t e d  a r e a s  which 

a r e  no t  s u b j e c t  t o  rev iew by coun ty  o f f i c i a l s .  L a s t ,  t h e  O f f i c e ' s  

t r a i n i n g  programs p r o v i d e  f i r e  f i g h t e r s  i n  s m a l l  d i s t r i c t s  o r  

v o l u n t e e r  f i r e  depar tments  w i t h  needed e x p e r t i s e  t h e y  may n o t  

o t h e r w i s e  o b t a i n .  

The F i r e  Advisory Counci l ,  however, h a s  no s p e c i f i c  s t a t u t o r y  

r e s p o n s i b i l i t i e s  o r  a u t h o r i t y  and h a s  met i n f r e q u e n t l y  s i n c e  1972. 

Whether t h e  Counci l  i s  needed i s  a n  i s s u e  f o r  f u r t h e r  a u d i t  work. 

11. The e x t e n t  t o  which t h e  l e v e l  of r e g u l a t i o n  e x e r c i s e d  by t h e  agency i s  

a p p r o p r i a t e  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  of r e g u l a t i o n  

would be a p p r o p r i a t e  

Th is  f a c t o r  i s  not  a p p l i c a b l e .  The O f f i c e  i s  not  a  r e g u l a t o r y  agency. 
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BRYCE BABBITT 

GOVERNOR 

DIVISION OF EMERGENCY SERVICES 
5636 EAST MCDOWELL ROAD 

PHOENIX, ARIZONA 85008 

TEL. (602) 273-9880 

OFFICE OF THE STATE F I R E  F4ARSHAL 

TO Robert  B. Tanguy, D i r e c t o r  A p r i l  14, 1983 

FROM B. Paul Saunders, S t a t e  F i r e  Marshal %m 
RE Sunset A u d i t  Report  - S ta te  F i r e  Marshal ' s  O f f i c e  

I concur w i t h  t h e  f i n d i n g s  of  t he  a u d i t  r e p o r t  b u t  would l i k e  
t o  comment on s p e c i f i c  i tems.  

Page 3, #2  - "e f f ec t i veness  and e f f i c i e n c y "  

The f o l  l ow in?  t h r e e  changes w i l l  grea. t ly  enhance t h e  e f f i c i e n c y  
o f  our  opera t ions :  

Rober t  B. Tanguy 
DIRECTOR 

1. A l l  personnel have been assigned F i r e  P4arshal d u t i e s  o n l y .  
2. The new D i r e c t o r ' s  p o l i c y  on budget c o n t r o l  w i l l  g i v e  each 

Program Manager t h e  a u t h o r i t y  and r e s p o n s i b i l i t y  f o r  man- 
ag ing h i  s  programs. 

3. Phys ica l  rea l ignment  w i l l  p lace  a l l  Phoenix-based s t a f f  t c -  
ge ther .  

Page 4 - "has n o t  met i t s  i n s p e c t i o n  goa ls "  

A l l  p u b l i c  schools  have been inspec ted  as o f  March 15, 1983. 

Page 5 - " impact  o f  improper personnel p r a c t i c e s  w i t h i n  t h e  D i v i s i o n  

Personnel a c t i o n s  have been taken as of December 1, 1982. One 
employee has been assigned f u l l  t ime  deputy  f i r e  marshal d u t i e s  
i n  p lans  rev iew,  One emvloyee has been t r a n s f e r r e d  t o  another  
p o s i t i o n  w i t h i n  t h e  D i v i s i o n  o f  Emergency Serv ices.  
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The O f f i c e  of t h e  Audi to r  General  h a s  conducted a  l i m i t e d  review of t h e  

Department of Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  of M i l i t a r y  A f f a i r s  

i n  response t o  a January  1 8 ,  1982,  r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  

Overs ight  Committee. T h i s  rev iew was conducted a s  a  p a r t  of t h e  Sunse t  

review s e t  f o r t h  i n  Arizona Revised S t a t u t e s  (A.R.S.) §§41-2357 th rough  

41-2379. 

The Department of Emergency and M i l i t a r y  A f f a i r s  was c r e a t e d  by t h e  

L e g i s l a t u r e  i n  1972. The Department c o n s i s t s  of two d i v i s i o n s :  t h e  

D i v i s i o n  o f  Emergency S e r v i c e s  and t h e  D i v i s i o n  o f  M i l i t a r y  A f f a i r s ,  

c o n s t i t u t i n g  t h e  Arizona N a t i o n a l  Guard. 

The Arizona Nat iona l  Guard, e s t a b l i s h e d  by t h e  S t a t e  C o n s t i t u t i o n ,  a c t s  i n  

a d u a l  S ta te -Federa l  s t a t u s .  The Guard s e r v e s  a s  t h e  o rgan ized  component 

of t h e  S t a t e  m i l i t i a ,  and when mobi l i zed ,  r e p o r t s  t o  t h e  Governor as  

commander-in-chief. As members of t h e  U.S. Army o r  A i r  Force  Reserve 

component, guardsmen may be c a l l e d  t o  a c t i v e  d u t y  by t h e  P r e s i d e n t  d u r i n g  

n a t i o n a l  emergencies.  

Our review revea led  t h a t  t h e  D i v i s i o n  has  complied w i t h  most of t h e  Sunse t  

f a c t o r s .  The Guard i s  g e n e r a l l y  e f f e c t i v e  and e f f i c i e n t  and has  s e r v e d  

t h e  p u b l i c  i n t e r e s t .  However, t h e  agency shou ld  implement a d d i t i o n a l  

means of n o t i f y i n g  t h e  p u b l i c  concern ing  mee t ings  i n  o r d e r  t o  f u l l y  

comply w i t h  Open Meeting Law requ i rements  ( s e e  page 8 ) .  

F u r t h e r  review i s  needed i n  two a r e a s .  We i d e n t i f i e d  p o t e n t i a l  problems 

concerning 1 )  t h e  e f f i c i e n c y  of armory c o n s t r u c t i o n  and maintenance 

programs ( s e e  page 7 )  and 2 )  t h e  a p p r o p r i a t e n e s s  of some c a l l s  t o  a c t i v e  

du ty  ( s e e  page 7 ) .  Due t o  t ime  and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from 

t h e  e x t e n s i v e  review r e q u i r e d  of i s s u e s  i n  t h e  D i v i s i o n  o f  Emergency 

S e r v i c e s ,  we were unable  t o  review t h e s e  a r e a s .  



INTRODUCTION AM) BACKGROUND 

The O f f i c e  of t h e  Audi to r  General  h a s  conducted a  l i m i t e d  rev iew of t h e  

Department of Emergency and M i l i t a r y  A f f a i r s ,  D i v i s i o n  o f  M i l i t a r y  A f f a i r s  

i n  response  t o  a  January  18 ,  1982, r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  

Overs igh t  Committee. Th i s  review was conducted a s  a  p a r t  o f  t h e  Sunset  

review s e t  f o r t h  i n  Arizona Revised S t a t u t e s  (A.R.S.) ss41-2351 th rough  

41-237 9. 

The Department of Emergency and M i l i t a r y  A f f a i r s  was c r e a t e d  by t h e  

L e g i s l a t u r e  i n  1972. The Department c o n s i s t s  of two d i v i s i o n s  : t h e  

D i v i s i o n  of Emergency S e r v i c e s  and t h e  D i v i s i o n  o f  M i l i t a r y  A f f a i r s ,  

c o n s t i t u t i n g  t h e  Arizona N a t i o n a l  Guard. The A d j u t a n t  Genera l  i s  t h e  

a d m i n i s t r a t i v e  head of t h e  Department. 

The Nat iona l  Guard, e s t a b l i s h e d  by t h e  S t a t e  C o n s t i t u t i o n ,  c o n s i s t s  o f  

". . . such o rgan ized  m i l i t a r y  b o d i e s  as  now e x i s t  
under t h e  laws of t h e  T e r r i t o r y  o f  Arizona o r  a s  may 
h e r e a f t e r  be a u t h o r i z e d  by law." 

The Guard s e r v e s  a s  t h e  o rgan ized  component of t h e  S t a t e  m i l i t i a  and,  when 

mobi l i zed ,  r e p o r t s  t o  t h e  Governor a s  commander-in-chief. The A d j u t a n t  

General  i s  r e s p o n s i b l e  f o r  day-to-day o p e r a t i o n s  between m o b i l i z a t i o n s .  

The Guard has  a F e d e r a l  as  w e l l  as a S t a t e  miss ion .  Arizona N a t i o n a l  

Guardsmen a r e  members of t h e  U.S. Army o r  A i r  F o r c e  Reserve component. As 

p a r t  of t h e  r e s e r v e  component, t h e y  may be c a l l e d  t o  a c t i v e  d u t y  by t h e  

P r e s i d e n t  d u r i n g  n a t i o n a l  emergencies .  The Arizona Army N a t i o n a l  Guard 

se rved  i n  both  World Wars. The A i r  N a t i o n a l  Guard was c a l l e d  t o  a c t i v e  

d u t y  d u r i n g  t h e  Korean c o n f l i c t  and,  a l t h o u g h  n o t  mobi l i zed  a t  t h e  t ime ,  

f l e w  a i r l i f t  miss ions  t o  Vietnam. 

The Guard r e c e i v e s  both S t a t e  and F e d e r a l  fund ing .  S t a t e  a p p r o p r i a t i o n s  

account  f o r  on ly  5 p e r c e n t  of e x p e n d i t u r e s ,  i n c l u d i n g  c a p i t a l  o u t l a y .  



These funds pay f o r  r e c r u i t i n g ,  t r a i n i n g ,  admin i s t r a t i on ,  armory 

maintenance and a  po r t i on  of new cons t ruc t ion .  Funds received under f i v e  

Federa l  s e r v i c e  c o n t r a c t s  provide f o r  maintenance, u t i l i t y  and o t h e r  

opera t ing  expenses f o r  t h r e e  A i r  Nat ional  Guard f a c i l i t i e s ,  one Army 

National  Guard f a c i l i t y  and a  weekend t r a i n i n g  s i t e .  Addi t iona l  Federa l  

expendi tures ,  t o t a l i n g  over  $220 m i l l i o n  du r ing  t h e  p a s t  f i v e  f i s c a l  

yea r s ,  cover s a l a r i e s  f o r  a c t i v e  Nat ional  Guard personnel  providing 

support  s e r v i c e s  and a c t i v e  Army and A i r  Force a d v i s o r s ,  equipment, a  

po r t i on  of new cons t ruc t ion  and o the r  opera t ing  expendi tures .  Sources of 

funds f o r  a l l  expendi tures  and expendi tures  of S t a t e  app rop r i a t i ons  a r e  

shown i n  Tables  1 and 2. 



TABLE 1 

Expendi tures*  

SOURCES OF FUNDING FOR NATIONAL GUARD OPERATIONS DURING 
FISCAL YEARS 1977-78 THROUGH 1981-82 

1977-78 1978-79 1979-80 1980-81 1981-82 
P e r c e n t a g e  P e r c e n t a g e  P e r c e n t a g e  P e r c e n t a g e  P e r c e n t a g e  

Amount of T o t a l  Amount of  T o t a l  Amount of  T o t a l  Amount of  T o t a l  Amount of T o t a l  

S t a t e  funded - 
A p p r o p r i a t i o n s  $ 2,166.900 6% $ 1,877 ,100  6% $ 2 , 4 6 7 , 1 0 0  6% $ 3,240,700 5% $ 2,919,400 4% 

F e d e r a l  funded - 
C o n t r a c t s  and o t h e r  

s u p p o r t  34,307,300 - 94 32,259,200 - 94 40,306,400 - 94 56,456,500 2 64,023,500 2 

T o t a l  $36.474.200 100% $34.136.300 100% $42,773,500 100% - $59,697.200 100% $66.942.900 100% - 

Source :  D i v i s i o n  of M i l i t a r y  A f f a i r s  Annual Repor t s .  

* I n c l u d e  c a p i t a l  o u t l a y .  

TABLE 2 

ACTUAL EXPENDITURES FROM STATE FUNDS 
FOR FISCAL YEARS 1977-78 THROUGH 1981-82 

P e r s o n a l  s e r v i c e s  
Employee-related e x p e n d i t u r e s  
P r o f e s s i o n a l  and o u t s i d e  s e r v i c e s  
T r a v e l :  

I n - S t a t e  
Out-of-State 

Other  o p e r a t i n g  expenses  
Food 
Equipment 
Guardsmen t o  a c t i v e  d u t y  
S e r v i c e  c o n t r a c t s  
E d u c a t i o n  reimbursement 
F a c i l i t y  maintenance** 

T o t a l  $1,566,600 $1,624,300 

Source:  Department of A d m i n i s t r a t i o n  - Finance  D i v i s i o n  budget  r e c o r d s  

* Inc luded  i n  " o t h e r  o p e r a t i n g  expenses."  
** Excludes  c a p i t a l  o u t l a y  f o r  new c o n s t r u c t i o n  and major  r e n o v a t i o n .  



Audit Scope 

Our a u d i t  was l i m i t e d  t o  reviewing t h e  Sunset  f a c t o r s  and i d e n t i f y i n g  

p o t e n t i a l  problem a r e a s  where f u r t h e r  a u d i t  work i s  needed. Due t o  t ime 

and s t a f f i n g  c o n s t r a i n t s  r e s u l t i n g  from t h e  ex t ens ive  review r equ i r ed  of 

i s s u e s  i n  t h e  Div is ion  of Emergency Se rv i ce s ,  w e  were unable  t o  review 

these  a r e a s  i n  d e t a i l .  Areas r equ i r ing  f u r t h e r  review a r e  d i s cus sed  i n  

t h e  Sunset Fac to r s  s ec t i on .  

The Auditor General and s t a f f  express  g r a t i t u d e  t o  t h e  Adjutant  General 

and members of h i s  s t a f f  f o r  t h e i r  coopera t ion  and a s s i s t a n c e  du r ing  t h e  

course  of t h e  a u d i t .  



SUNSET FACTORS 

Eleven f a c t o r s  were reviewed t o  de te rmine  i f  t h e  Department of Emergency 

and M i l i t a r y  A f f a i r s ,  D i v i s i o n  of M i l i t a r y  A f f a i r s  should  be c o n t i n u e d  o r  

t e r m i n a t e d ,  i n  accordance w i t h  Arizona Revised S t a t u t e s  (A.R.S.) 541-2354, 

s u b s e c t i o n  D. 

O b j e c t i v e  and purpose i n  e s t a b l i s h i n g  t h e  agency 

The Arizona N a t i o n a l  Guard was e s t a b l i s h e d  by t h e  S t a t e  C o n s t i t u t i o n .  

The Guard s e r v e s  as t h e  o rgan ized  component o f  t h e  S t a t e  m i l i t i a  and,  

when mobi l i zed ,  r e p o r t s  t o  t h e  Governor a s  commander-in-chief. The 

Guard 's  purpose as s t a t e d  i n  i t s  1981 a n n u a l  r e p o r t  is:  

". . . t o  p rov ide  p e r s o n n e l  t r a i n e d  and equipped t o  
f u n c t i o n  when n e c e s s a r y  i n  t h e  p r o t e c t i o n  of l i f e  and 
p r o p e r t y ,  and t h e  p r e s e r v a t i o n  of peace,  o r d e r ,  and t h e  
p u b l i c  s a f e t y .  . . ." 

The Guard i s  p a r t  of t h e  r e s e r v e  component o f  t h e  U.S. Army and A i r  

Force  and can be c a l l e d  i n t o  a c t i v e  F e d e r a l  s e r v i c e  by t h e  P r e s i d e n t  

d u r i n g  n a t i o n a l  emergencies.  The Guard p r o v i d e s  t h e  armed s e r v i c e s  

w i t h  t r a i n e d ,  equipped u n i t s  i n  c a s e  of such a n a t i o n a l  emergency. 

2. The e f f e c t i v e n e s s  w i t h  which t h e  agency h a s  met i t s  o b j e c t i v e  and 

purpose  and t h e  e f f i c i e n c y  w i t h  which t h e  agency h a s  o p e r a t e d  

The Arizona N a t i o n a l  Guard h a s  met i t s  o b j e c t i v e s  and f u n c t i o n s  

e f f i c i e n t l y  . However, some improvements may be needed t o  e n s u r e  

f a c i l i t i e s  a r e  mainta ined adequa te ly .  

The Guard has  f u l f i l l e d  i t s  o b j e c t i v e s  by m a i n t a i n i n g  a d e q u a t e  t r o o p  

s t r e n g t h  and r e a d i n e s s  and h a s  responded t o  numerous emergencies .  

According t o  F e d e r a l  o f f i c i a l s  who review t h e  Guard 's  o p e r a t i o n s ,  t h e  

agency ' s  performance i s  adequate .  



According t o  t h e  N a t i o n a l  Guard Bureau, t r o o p  s t r e n g t h  and r e t e n t i o n  

l e v e l s  a r e  adequa te .  Between f i s c a l  y e a r s  1976-77 and 1980-81, a c t u a l  

t r o o p  l e v e l s  averaged over  90 p e r c e n t  of a u t h o r i z e d  l e v e l s .  A s  o f  

August 31, 1982, t h e  Guard's  r e t e n t i o n  r a t e  was 5 3  p e r c e n t .  Although 

t h e s e  s t a t i s t i c s  a r e  lower t h a n  t h e  n a t i o n a l  average ,  A r i z o n a ' s  

r e c r u i t i n g  p r a c t i c e s  a r e  adequa te .  

According t o  a  s e n i o r  Army a d v i s o r ,  t h e  Guard h a s  developed and met 

t r a i n i n g  s c h e d u l e s  which p r o v i d e  s k i l l s  a p p r o p r i a t e  t o  t h e  Guard 's  

miss ions .  Although r e a d i n e s s  e v a l u a t i o n s  a r e  c l a s s i f i e d  documents n o t  

open t o  Audi to r  General  review,  a n  A i r  N a t i o n a l  Guard e x e c u t i v e  

o f f i c e r  informed u s  t h a t  t h e  Arizona A i r  N a t i o n a l  Guard m a i n t a i n s  t h e  

h i g h e s t  d e g r e e  o f  r e a d i n e s s  r e q u i r e d  by t h e  U.S. A i r  Force.  

The Guard h a s  u t i l i z e d  i t s  e x p e r t i s e  i n  responding t o  numerous 

emergencies .  During t h e  p a s t  f i v e  y e a r s ,  t h e  Guard h a s  a s s i s t e d  i n  

f i r e  s u p p r e s s i o n  a c t i v i t i e s ,  moved and s t o r e d  hazardous  m a t e r i a l s  and 

he lped  t o  p rov ide  f l o o d  r e l i e f  throughout  t h e  S t a t e .  

The manner i n  which Arizona N a t i o n a l  Guard o p e r a t i o n s  a r e  funded 

p r o v i d e s  f o r  e f f i c i e n c y .  F e d e r a l  funds  s u p p o r t  95 percent: o f  agency 

o p e r a t i o n s ,  i n c l u d i n g  equipment a c q u i s i t i o n  and maintenance c o s t s .  As 

a  r e s u l t ,  t h e  S t a t e  r e c e i v e s  numerous b e n e f i t s  from a r e l a t i v e l y  s m a l l  

investment .  These b e n e f i t s  i n c l u d e  a  t r a i n e d  and equipped m i l i t i a  

c a p a b l e  of responding t o  S t a t e  emergencies .  F u r t h e r ,  income and s a l e s  

t a x e s  and purchases  by m i l i t a r y  p e r s o n n e l  p r o v i d e  economic b e n e f i t s  t o  

l o c a l  communities. 

F u r t h e r  review i s  needed t o  e v a l u a t e  t h e  e f f i c i e n c y  o f  armory 

c o n s t r u c t i o n  and maintenance programs. Due t o  t ime and s t a f f i n g  

c o n s t r a i n t s ,  we were unable  t o  f u l l y  review t h i s  area. 



The Nat ional  Guard has been unable t o  adequate ly  main ta in  i t s  armories  

and i n c u r s  s i g n i f i c a n t  c o s t s  f o r  ope ra t i ng  t h e  f a c i l i t i e s .  A t  

p r e sen t ,  some of t h e  Arizona Army Nat iona l  Guard's 29 permanent 

f a c i l i t i e s  a r e  i n  poor cond i t i on ,  d e s p i t e  t h e  $770,000 spent  f o r  

maintenance and r e p a i r  during t h e  pas t  f i v e  years .  Fu r the r ,  opera t ing  

c o s t s  a r e  high: during f i s c a l  year  1981-82, t h e  Guard spent  $250,000, 

o r  25 percent  of t he  opera t ing  expense budget, f o r  u t i l i t i e s  a lone.  

Addi t iona l  c o n s t r u c t i o n  may f u r t h e r  impai r  t h e  Guard's a b i l i t y  t o  

maintain and ope ra t e  t h e  armories .  During t h e  next  f i v e  yea r s ,  t h e  

agency plans t o  c o n s t r u c t  13  new f a c i l i t i e s  c o s t i n g  $7.2 m i l l i o n .  A t  

completion, t h e  Guard w i l l  be r e spons ib l e  f o r  a l l  ope ra t i ng  and 

maintenance expenses. Because t h e  Nat ional  Guard i s  having d i f f i c u l t y  

maintaining e x i s t i n g  f a c i l i t i e s ,  t h e  planned c o n s t r u c t i o n  may not  be 

a n  e f f i c i e n t  use of resources .  

The Nat ional  Guard maintains  t h a t  armories  provide economic b e n e f i t s  

t o  t h e  communities i n  which they a r e  l oca t ed .  Members of l o c a l  u n i t s  

rece ive  payments f o r  guard duty and a r e  provided t r a i n i n g  which may be 

va luable  i n  c i v i l i a n  l i f e .  Fu r the r  review i s  needed t o  e v a l u a t e  t h e  

c o s t s  and b e n e f i t s  of proposed armory cons t ruc t ion .  

3. The ex t en t  t o  which the  agency has  operated w i th in  t h e  pub l i c  i n t e r e s t  

The Arizona Nat ional  Guard has  operated w i t h i n  t he  pub l i c  i n t e r e s t  by 

responding t o  dec la red  emergencies and p a r t i c i p a t i n g  i n  s ea rch  and 

rescue missions.  During f i s c a l  yea r s  1977-78 through 1981-82, t h e  

Guard was mobilized f o r  34 dec la red  emergencies and p a r t i c i p a t e d  i n  52 

search  and rescue  missions.  A c t i v i t i e s  dur ing  emergencies included 

moving and s t o r i n g  hazardous m a t e r i a l s  and a s s i s t i n g  i n  f o r e s t  f i r e  

suppression.  

Fur ther  a u d i t  work i s  needed t o  determine whether a l l  c a l l s  t o  a c t i v e  

duty a r e  app rop r i a t e .  Due t o  t ime and s t a f f i n g  c o n s t r a i n t s ,  w e  were 

unable t o  review t h i s  a rea .  



Calls t o  a c t i v e  du ty  f o r  p a r t i c i p a t i o n  i n  N a t i o n a l  Guard A s s o c i a t i o n  

con£ e r e n c e s  may be i n a p p r o p r i a t e .  The A s s o c i a t i o n  i s  a  p r i v a t e  

o r g a n i z a t i o n  of N a t i o n a l  Guard o f f i c e r s .  At t h e  S t a t e  l e v e l ,  t h e  

A s s o c i a t i o n  i s  p r i m a r i l y  a s o c i a l  o r g a n i z a t i o n  whose a c t i v i t i e s  

i n c l u d e  h o s t i n g  a n  a n n u a l  confe rence .  Our rev iew r e v e a l e d  t h a t  t h e  

confe rence  i s  d i s c u s s e d  a t  o f f i c i a l  s t a f f  mee t ings  and Guard members 

have been c a l l e d  t o  a c t i v e  d u t y  f o r  t h e  confe rence .  While on a c t i v e  

d u t y ,  Guardsmen p r o v i d e  a d m i n i s t r a t i v e  s u p p o r t  and pho tograph ic  

s e r v i c e s .  The c o s t s  f o r  t h e s e  s e r v i c e s  a r e  funded by S t a t e  monies. 

4. The e x t e n t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  agency 

a r e  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  mandate 

The r u l e s  and r e g u l a t i o n s  are c o n s i s t e n t  w i t h  s t a t u t o r y  requ i rements .  

A.R.S. s26-102 r e q u i r e s  t h e  Adju tan t  General  t o  promulgate  r u l e s  and 

r e g u l a t i o n s  n e c e s s a r y  f o r  Department o p e r a t i o n s .  To f u l f i l l  t h i s  

r equ i rement ,  t h e  agency h a s  promulgated b o t h  a d m i n i s t r a t i v e  and 

i n t e r n a l  r e g u l a t i o n s .  

According t o  t h e  At to rney  G e n e r a l ' s  O f f i c e ,  u s e  o f  i n t e r n a l  

r e g u l a t i o n s  i s  a p p r o p r i a t e .  These r e g u l a t i o n s  a r e  n o t  cons idered  

" r u l e s "  under t h e  A d m i n i s t r a t i v e  Procedures  Act  because  t h e y  concern 

i n t e r n a l  management p rocedures  on ly .  

5 .  The e x t e n t  t o  which t h e  agency h a s  encouraged i n p u t  from t h e  p u b l i c  

be fore  promulgating i t s  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which 

i t  has  informed t h e  p u b l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expec ted  impact 

on t h e  p u b l i c  

The Nat iona l  Guard h a s  complied w i t h  most Open Meeting Law 

requirements .  However, t h e  agency shou ld  implement a d d i t i o n a l  means 

of n o t i f y i n g  t h e  pub l ic .  

N a t i o n a l  Guard g e n e r a l  s t a f f  meet ings  a r e  s u b j e c t  t o  t h e  requ i rements  

o f  A.R.S. $38-431 e t .  seq .  r e g a r d i n g  p u b l i c  n o t i c e  of meet ings .  The 

g e n e r a l  s t a f f ,  c o n s i s t i n g  of t h e  Adju tan t  General  and f o u r  N a t i o n a l  



Guard o f f i c e r s  appointed by t h e  Governor, meets r e g u l a r l y  twice a  year  

and a t  t h e  c a l l  of t h e  Governor. The body a d v i s e s  t h e  Governor on 

m i l i t a r y  mat te rs .  Fu r the r ,  t h e  s t a f f  has  a u t h o r i t y  t o  promulgate 

r egu la t i ons ,  purchase o r  l e a s e  proper ty  and approve c o n s t r u c t i o n  

p ro j ec t s .  

S t a t e  law r e q u i r e s  pub l i c  bodies  t o  provide s u f f i c i e n t  p u b l i c  

n o t i f i c a t i o n  of meetings.  A.R.S. $38-431.02, subsec t ion  A r e q u i r e s  

publ ic  bodies t o  post  n o t i c e s  and provide 

". . . such a d d i t i o n a l  pub l i c  n o t i c e  a s  i s  reasonable  
and p r a c t i c a b l e  a s  t o  a l l  meetings." 

I n  an  August 19,  1975, memorandum* t o  a l l  S t a t e  agenc i e s ,  t h e  Attorney 

General noted t h a t  t h e  Open Meeting Law was not c l e a r  a s  t o  r equ i r ed  

no t i ce .  A s  a  r e s u l t ,  t h e  Attorney General provided g u i d e l i n e s  

desc r ib ing  adequate no t i ce .  I n  a d d i t i o n  t o  t h e  s p e c i f i c  requirements  

prescr ibed  by law, t h e  Attorney Genera l ' s  g u i d e l i n e s  encouraged agenc ies  

t o  use p re s s  r e l e a s e s ,  paid l e g a l  n o t i c e s ,  a r t i c l e s  o r  n o t i c e s  i n  

p ro fe s s iona l  o r  bus iness  pub l i ca t i ons  and mailed n o t i c e s .  

The agency has  no t  u t i l i z e d  a d d i t i o n a l  n o t i f i c a t i o n  procedures  

recommended by t h e  Attorney General.  Not ices  a r e  posted w i t h i n  D iv i s ion  

headquar te rs ,  but t he  agency uses  no o t h e r  means of n o t i f i c a t i o n  such a s  

sending n o t i c e s  t o  t h e  p r e s s  rooms i n  t h e  C a p i t o l  a r e a  o r  n o t i f y i n g  

o the r  agenc ies  o r  publ ic  i n t e r e s t  groups. 

6. The ex t en t  t o  which t h e  agency has  been a b l e  t o  i n v e s t i g a t e  and r e so lve  

complaints t h a t  a r e  w i th in  i t s  j u r i s d i c t i o n  

This  f a c t o r  i s  not app l i cab l e .  The Nat ional  Guard i s  no t  a  r e g u l a t o r y  

agency and does not  have s t a t u t o r y  a u t h o r i t y  o r  r e s p o n s i b i l i t y  f o r  

i n v e s t i g a t i n g  and reso lv ing  complaints.  

* Appendix V I I  con ta ins  t he  memorandum t e x t .  
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The e x t e n t  t o  which t h e  Attorney General wi th  any o t h e r  a p p l i c a b l e  

agency of S t a t e  government has  t h e  a u t h o r i t y  t o  prosecute  a c t i o n s  

under enabl ing l e g i s l a t i o n  

Enabling l e g i s l a t i o n  does no t  s p e c i f i c a l l y  a u t h o r i z e  t h e  Attorney 

General o r  any o t h e r  agency t o  prosecute  a c t i o n s .  The s t a t u t e s  

provide f o r  cour t s -mar t ia l  f o r  guardsmen. Courts-mart ia l  a r e  

governed by t h e  Nat iona l  Defense Act,  Uniform Code of Mi l i t a ry  

J u s t i c e  and var ious  Federa l  and S t a t e  s t a t u t e s  and r egu la t i ons .  

8. The e x t e n t  t o  which t h e  agency has  addressed d e f i c e n c i e s  i n  t h e  

enabl ing s t a t u t e s  which prevent  i t  from f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

The Nat ional  Guard has  sought subs t an t ive  s t a t u t o r y  change t h r e e  

t i m e s  dur ing  t h e  pas t  f i v e  yea r s .  Senate B i l l  1026, passed i n  1980, 

allowed t h e  Guard t o  se l l  excess  r e a l  e s t a t e .  Two b i l l s  in t roduced  

i n  1979 t o  amend m i l i t a r y  l eave  p rov i s ions  d i d  no t  pass .  

9. The ex t en t  t o  which changes a r e  necessary i n  t h e  laws of t h e  agency 

t o  adequately comply wi th  t h e  f a c t o r s  l i s t e d  i n  t he  subsec t ion  

Our review i n d i c a t e s  t h a t  no s t a t u t o r y  changes a r e  needed. 

10. The ex t en t  t o  which t e rmina t ion  of t h e  agency would s i g n i f i c a n t l y  

harm t h e  publ ic  h e a l t h ,  s a f e t y  o r  wel fa re  

Termination of t h e  Nat iona l  Guard would harm t h e  p u b l i c  h e a l t h ,  

s a f e t y  and wel fa re  by l i m i t i n g  t h e  S t a t e ' s  a b i l i t y  t o  respond t o  

s i t u a t i o n s  posing immediate danger t o  l i f e  and proper ty .  The Guard 

provides  t h e  S t a t e  wi th  t r a i n e d  personnel ,  s p e c i a l i z e d  equipment and 

a n  o rgan iza t iona l  s t r u c t u r e  which f a c i l i t a t e  immediate response t o  

emergency s i t u a t i o n s .  I n  t h e  absence of t h e  Nat iona l  Guard, o t h e r  

S t a t e  agenc ies  would be unable t o  e f f e c t i v e l y  coo rd ina t e  t h e i r  



e f f o r t s  and may l a c k  s p e c i a l i z e d  equipment f o r  d e a l i n g  w i t h  

emergencies.  A c q u i s i t i o n  cou ld  r e q u i r e  e x c e s s i v e  t ime and would n o t  

be supported w i t h  F e d e r a l  funds .  Although t h e  Governor may c a l l  

S t a t e  r e s i d e n t s  i n t o  s e r v i c e ,  i t  i s  u n l i k e l y  t h a t  a n  unorganized 

m i l i t i a  could a d e q u a t e l y  respond wi thou t  t h e  N a t i o n a l  Guard' s command 

s t r u c t u r e .  

11. The e x t e n t  t o  which t h e  l e v e l  o f  r e g u l a t i o n  e x e r c i s e d  by t h e  agency 

i s  a p p r o p r i a t e  and whether  l e s s  o r  more s t r i n g e n t  l e v e l s  o f  

r e g u l a t i o n  would be a p p r o p r i a t e  

T h i s  f a c t o r  i s  n o t  a p p l i c a b l e  because  t h e  N a t i o n a l  Guard i s  n o t  a 

r e g u l a t o r y  agency. 
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a .  A r e v i e w  o f  t h e  A r i z o n a  Army N a t i o n a l  Guard s t r u c t u r e ,  i t s  s t a t i o n i n g ,  
t h e  p o p u l a t i o n  t r e n d s  o f  A r i z o n a  and  t h e  known a v a i l a b l e  u n i t s  was c o n d u c t e d  
d u r i n g  t h e  p e r i o d  J a n u a r y  t h r o u g h  March 1 9 7 8 ,  as p a r t  o f  o u r  c o n t i n u i n g  r e v i e w  
and p r o j e c t i o n  o f  t h e  d i r e c t i o n  t o  b e  t a k e n  by t h e  A r i z o n a  Army N a t i o n a l  Guard.  
I n  t h e  r e v i e w ,  t h e  f o l l o w i n g  s t r e n g t h s  and  weaknesses  were n o t e d :  

( 1 )  A r i z o n a ' s  P o p u l a t i o n  S u p p o r t  o f  t h e  Guard. I n  areas where  w e  had  
N a t i o n a l  Guard A r m o r i e s ,  t h e  s u p p o r t  o f  t h e  Guard had  been  o u t s t a n d i n g ,  
i n  some c a s e s  s u p p o r t i n g  1 ~ u a r d - M e m b e r  p e r  1 7 3  p o p u l a t i o n  ( 2 5  m i l e  
r a d i u s  o f  Armory) ( a v e r a g e  Guard Member l i v e d  w i t h i n  2 5  m i l e s  o f  Armory) 
t o  1 p e r  300 ( 5 0  mile r a d i u s ) .  Average  s u p p o r t  i s  1 p e r  5 4 1  ( 2 5  m i l e  
r a d i u s ) .  Approx ima te ly  390,000 c i t i z e n s  c u r r e n t l y  l i v e d  more t h a n  50 
miles f rom a n  Armory a n d  290 ,000  l i v e d  more t h a n  2 5  miles,  b u t  less  
t h a n  5 0  miles f rom a n  Armory, o r  a t o t a l  o f  6 8 0 , 0 0 0  l i v e d  more t h a n  25  
miles f rom a n  Armory. A t  1 p e r  511 ( a v e r a g e  a t  5 0  m i l e  r a d i u s ) ,  t h i s  
p o p u l a t i o n  would e q u a l  1,330 p o t e n t i a l  Guard Members. A r i z o n a  c o n t i n u e d  
t o  show a younger  p o p u l a t i o n ,  w i t h  t h e  l a r g e s t  g r o u p  (10 .9% o f  p o p u l a t i o n )  
i n  t h e  15 - 1 9  y e a r  o l d  g r o u p .  The 10 - 1 4  y e a r  o l d  g r o u p  was 9 .4% o f  
t h e  p o p u l a t i o n .  

( 2 )  F a c i l i t i e s .  C u r r e n t  f a c i l i t i e s  had  s e r v e d ,  and  would c o n t i n u e  t o  
s e r v e  t h e  Guard w e l l .  What had  happened i s  t h a t  w i t h  t h e  g r o w t h  o f  t h e  
S t a t e ,  t h e  p o p u l a t i o n  was moving o u t w a r d ,  new c o m m u n i t i e s  were d e v e l o p -  
i n g  and w e  d i d  n o t  h a v e  t h e  Guard r e p r e s e n t e d  i n  t h o s e  areas. T h i s  had  
hampered t h o s e  c i t i z e n s  w i s h i n g  t o  b e l o n g  t o  t h e  Guard and  w a n t i n g  t o  
t a k e  a d v a n t a g e  o f  t h e  many b e n e f i t s  o f f e r e d  by t h e  Guard .  Our r e a c t i o n  
time t o  assist t h o s e  areas was l e n g t h e n e d  b e c a u s e  t h e  Guard w a s  n o t  
r e p r e s e n t e d  t h e r e .  Command and  c o n t r o l  was e s p e c i a l l y  weak s t a t e w i d e  
and  n o n e x i s t e n t  i n  N o r t h e r n  A r i z o n a .  

( 3 )  U n i t s .  A r i z o n a ' s  T roop  S t r u c t u r e  was v e r y  sound  t o  c a r r y  o u t  t h e  
S t a t e  M i s s i o n ,  w i t h  t h e  e x c e p t i o n  t h a t  a d d i t i o n a l  command a n d  c o n t r o l  
u n i t s  were needed  t o  e n h a n c e  t h e  p rog ram,  f a c i l i t a t e  g r o w t h ,  a n d  was 
i m p e r a t i v e  i n  N o r t h e r n  A r i z o n a .  We d i d  n o t  h a v e  a B a t t a l i o n  L e v e l  
Command n o r t h  o f  P h o e n i x . .  A r i z o n a  c o u l d  s u p p o r t  a d d i t i o n a l  u n i t s ,  and  
w i t h  p r o j e c t i o n s  o f  t h e  p o p u l a t i o n  d o u b l i n g  by t h e  y e a r  2000 ( a t  a r a te  
o f  7 0 , 0 0 0 ,  o r  1 3 7  p o t e n t i a l  Guard Members p e r  y e a r ) ,  a l l  i n d i c a t i o n s  were 
t h a t  w e  needed  t o  b e g i n  t o  d e v e l o p  o u r  Guard S t r u c t u r e .  U n i t s  w e r e  h a r d  
t o  s e c u r e  f r o m  t h e  N a t i o n a l  Guard B u r e a u ,  and  w e  were i n  c o m p e t i t i o n  w i t h  
a l l  o t h e r  s t a t e s  f o r  t h e  u n i t s  t h a t  d i d  become a v a i l a b l e .  

b. A s  a r e s u l t  o f  t h e  1 9 7 8  r e v i e w ,  d u r i n g  t h e  t i m e f r a m e  o f  1978-82 ( 5  y e a r s )  
t h e  Ar i zona  Army N a t i o n a l  Guard was r e o r g a n i z e d  and  s t r u c t u r e d  w i t h  t h e  S t a t e /  
G o v e r n o r ' s  a p p r o v a l ,  f rom a n  a u t h o r i z e d  s t r e n g t h  o f  3 , 3 9 2  i n  1 9 7 8  t o  5 , 1 2 6  i n  1982 .  

A t t a c h m e n t  I 



SUNSET FACTOR 2 (cont) 

This represents an increase of 1,734 or 51% in reorganizing and structuring the a 
Arizona National Guard. During this time the Guard went from 25 armory facilities 
to 38 (permanent and temporary) armory facilities. This reorganization resulted 
in the ability to be more responsive to state emergencies, in providing increased 
opportunities for Guard membership to the citizens of Arizona, and it provided 
organized, trained and equipped units which are needed in the modern Total Army. 
It also increased federal funding support to the State as indicated on your a 
Table I as follows: 

TABLE 1 

SOURCES OF FUNDING FOR NATIONAL CUARD OPERATIONS DURING 
FISCAL YEARS 1977-78 TIIROUCII 1981-82 

1977-78 1978-79 1979-80 1980-81 1981-82 
Percentage Percentage Percentage Percentage Percentage 

Lxpcndt cures* Amount of Total Amount of Total Anount of Total Amount of Total Amount of Total - 
Stat& funded - 
Aplxu~~rldtlonb $ 2.166.900 6% j 1.877.100 62 $ 2.467.100 6% j 3,240,700 5% $ 2,919,406 4% . 

tudrrrl funded - 
Contrdctb and other 

bupport 34,307,300 2 32,259.200 2 40,306,400 pL 56,456,500 2 64,023,500 2 

j36.474.200 $34.136.300 a% $42.773.500 =% t59.697.200 E X  $66.942.20 u% 
a 

Total 

Source: Division of Military Affairs Annual Reports. 

Include capital outlay. 

c. During this same period the funds requested for maintenance of facilities 
a 

has been appropriated at an average of 25% less than requested. There has been no 
maintenance manpower increase since 1974. The existing personnel freeze has, for 
two years, left the agency with three fulltime employee Building Maintenance Worker 
vacancies. The priorities for maintenance of existing facilities and construction 
of new facilities is an ongoing program which will continue to receive detailed 
management review. 

d. The National Guard of Arizona has always met the challenge of expansion. 
Our normal expansion parallels the population expansion of the state. This expan- 
sion met the demands of our dual mission which is to be a viable component of the 
Total Force Policy of the nation's Armed Forces, and to provide the Governor with 

a 
quicker and larger response capabilities to state emergencies. 



SUNSET FACTOR 3 THE EXTENT TO WHICH THE AGENCY HAS OPERATED WITHIN THE 
PUBLIC INTEREST 

In response to this item please note the expenditure in your report for 
Active Duty for 1979-80 includes personnel, travel, petroleum-oil-lubricants, 
spare parts, rations, etc. for the following: 

$ 26,420.99 1978 Flood 
171,063.13 Tritium hazard 
84,737.55 1980 floods 
4,871.53 5,000 Division of Military Affairs appropriation 
4,810.53 Search and rescue 

$291,903.73 

The amount referred to as 'participation in National Guard Association 
Conference' is not correct. I do authorize Active Duty for personnel such as 
drivers for Department of Defense, Air Force, Army and National Guard Bureau 
personnel attending the conference in an official capacity. In addition, a 
photographer is normally provided in an Active Duty status, in conjunction 
with our Public Information Office program. 

I find no expenditure of funds for the above purpose in FY 77-78, the 
amount of $200.46 in 78-79, no expenditure in 79-80, $111.10 in 80-81, and 
$454.58 in 81-82. 

Attachment I1 



SUNSET FACTOR 5 THE EXTI 
. - THE PUBLIC BEFORE PROMULGATING ITS R 

:NT TO WHICH THE AGENCY HAS ENCOURAGED INPUT FROM 
ULES AND REGII1,ATTONS 3 . - - - -  _ 

AND THE EXTENT TO WHICH IT HAS INFORMED THE PUBLIC AS TO 
ITS ACTIONS AND THEIR EXPECTED IMPACT ON THE PUBLIC. 

Public notices of date, time and location of all General Staff meetings will 
be provided to the news media in the form of press releases and paid advertise- 
ments in addition to the already established practice of notification to the 
Secretary of State, posting on bulletin boards in the Headquarters Building, and 
publication in the National Guard Information Bulletin. 

Attachment I11 
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:Atfclrltcu (Gctrcr:rI - 
STATE C A P I T O L  

lJ1!~1rttix, - ?? r i zu~ t : t  8511117 

INTERAGENCY 
The Honorable Thomas N. Goodwin 
Chairman, Joint Legislative Budget Committee 
1716 West Adans 
Phoenix, Arizona 85007 

Re: 181- 103 (R31-098) 

Dear Representative Goodwin: 

We are writing in response to your letter of 
June 30, 1981, in which you requested our opinion concerning 
two legislative appropriations. 

Your first question concerns the status of an 
appropriation in Chapter 126, 1981 Sess. Laws (First Req. 
Sess.) to the Department of Water Resources. Chapter 126 
provided for an emergency appropriation, the pertinent portions 
of which are as follows: 

Section 1. Purpose 

This statc has recently taken decisive steps to 
institute the efficient and effective management of 
both surface water and groundwater. The purpose of 
this act is to provide funds and hiring authority to 
the department of water resources for the purpose of 
expediting the implementation of thcse programs. 

Section 2. ~p2ropriation; purpose 

A .  The sum of one million eight hundred eighty-nine 
thousand seven hundred dollars is appropriated from 
the statc general fund to thc dcpartment of water 
resources. 

E. Of the amount appropriated in subsection A ,  one 
million seven hundred fifty thousand dollars is for 



Representative Goodwin 
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mailing notices to prospective claimants in the 
adjudication of the state's surface waters, 
ninety-three thousand seven hundred dollars is for 
twelve positions to augment the adjudication staff and a r )  

forty-six thousand dollars is for six new positions to 
expedite the water management program of the 
ciepar tment . . . 

Section 3 of the Chapter provided that the appropriation would 
be non-lapsing until June 30, 1983, at which time any (r; 
unencumbered or unexpended monies would revert to the general 
fund. 

After April 15, 1981, the effective date of the Act, 
the Legislature apparently decided to eliminate the non-lapsing 
aspect of that portion of the appropriation concerning funding 
for the eighteen positions. In the general appropriation bill, 
Ch. 316, subdivision 92, 1981 Ariz. Sess. Laws (First Req. 
Sess.), the Legislature attached the following footnote to the 
appropriation to the Department for Water Management: 

"Includes funds for eighteen positions identified in 
H.B. 2411 [Ch. 1261. Any monies unexpended and 
unencumbered from the funds allocated for the eighteen 
positions under H.B. 2411 shall revert to the general 
fund on June 30, 1981." 

The question, then, is whether this footnote effectively 
amended the non-lapsing provision in Chapter 126. The answer 
depends, in turn, on whether Chapter 126 is characterized as an 
appropriation or as substantive legislation. 

Generally, the Legislature has the exclusive power 
over appropriations. Webb v. Frohmiller, - 52 Ariz. 128, 79 P.2d 
510 (1338). This power extends to the right to modify or to 
repeal, as well as enact an appropriation. Hudson v. Brooks, 
62 Ariz. 505, 158 P.2d 661 (1945). In the Hudson case, a 
general bill repealing all continui~g appropriations was held 
not to apply to a special statute providing for a continuing 
appropriation of the State Highway Fund to the Highway 
Department. T h e  court stated that the Legislature could repeal 
the appropriation, but in the absence of a clearly-articulated 
intent to do so, the continuing appropriation was not 
repealed. In the situation at hand, although by no means 
forthrightly stated, the intent to repeal the non-l~psing 
provision is evidenced by the footnote specifying the reversion 
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of all monies allocated ptirsuant to Chapter 126, on 
June 30, 1981, coupled with a statement that the appropriation 
for fiscal year 1981-82 includes monies for the positions 
identified in Chapter 126. 

The legislative appropriation power is, however, 
subject to constitutional restricticns. Crane v. Frohmiller, 
45 Ariz. 490, 45 P.2d 955 (1935). One such restriction is 
contained in Article 4, part 2 320 of the Arizona Constitution, 
which limits the scope of subjects that may be included in a 
general appropriation bill to appropriations only. In other 
words, the Legislature may not include substantive legislation 
in a 
54 Ar 
down 

eneral app 
z .  404, 96 
provision 

ropr 
P.2 
in 

ation bill. 
401 (1939). 
he appropria 

Caldwell v. Bd. of Regents, 
The Caldwell court struck 

tion to the Board of Regents 
that said a husband and wife could not both be emplcyed by the 
state. -- See also Cochise Cty v. Dandoy, 116 Ariz. 53, 567 P.2d 
1182 (1977); Sellers v. Frohmiller, 42 Ariz. 239, 24 P.2d 666 
(1933). The footnote to Chapter 316 only reverted monies 
allocated in a prior appropriation. This action does not 
appear to constitute substantive legislation, as defined by 
applicable case law. 

The repeal (or amendment) of a continuing 
appropriation may be invalid if it adversely inpacts on an 
office or salary established by statute. Thus, in ?.!cDonald v. 
Frohmiller, 63 Ariz. 479, 163 P.2d 671 (1945), the court held 
that a general bill repealing all continuing appropriations 
could not ap2ly to a state officer whose salary was established - -  - - 
by statute. See also State v. Angles, 54 Ariz. 13, 91 P.2d 705 -- 
(1939). In the situation at hand, Chapter 126 established 
funding for various positions. Inasmuch as neither statutory 
duties nor salaries were specified, these positions do not 
constitute offices under McDonald and thus may be affected by 
an appropriation. In any case, Chapter 316 does incorporate 
funding for these positions in the general appropriation. The 
only change has been in the duration of the appropriation fox 
these positions, 

In light of the above analysis and discussion, we 
think the footnote to subdivision 92 of the general 
appropriation to the Department of Water Resources for Water 
Management in Chapter 316, 1981 Ariz. Scss. Laws (First Req. 
Sess.), effectivoiy amends the non-lapsing appropriation of 
Chapter 1 2 5 ,  1981 Ariz. Sess. Laws (First Req. Sess.). 



Representative Goodwin 
September 11 , 1981 
Page 4 

a 

Your second question asks whether an appropriation to 
the Flood Control District of Maricopa County may be expended 
for purposes other than those speciticzlly stated in the 
appropriation. Ch. 193, 5 2 . F ,  1931 Sess. Laws (First Req. I* 

S e s s . )  appro2riated monies for flood control work in specifihd 
areas. However, an engineering study has deterxined that work 
in an area other than those specified would best acccnplish the 
legislative objectives. 

An appropriation is "the setting aside from the public (r 
revenue of a certain sum of noney for a specified object, in 
such a manner that the executive officers of the governaent are 
authorized to use that money, znd no more, for that object and 
no other." Hunt v. Callaghan, 32 Ariz. 235, 257 P.648 (1927). 
We think, therefore, that monies may be expended only for work 
specified by the terms of the appropriation and that q 
legislative action will be necessary to authorize an 
expenditure for any other work. 

Sincerely, 

BOB CORBIN 
Attorney General 
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December 27,  1982 

TO: Douglas R .  Norton 
Auditor General 

FRON: Arizma Legis la t ive  Counci 1 

@ R E :  Request f o r  Research and S ta tu to ry  In te rp re ta t ion  (0-32-19) 

This i s  in response t o  a  request  submitted on your behalf by Bi l l  Thornson 
in a  memo dated December 3, 1992. 

FACT SITUATION: 

Arizona Revised S ta tu tes  (A.R.S. ) sec t ion  26-303 a1 lows the  governcr t o  
declare a  s t a t e  of emergency when c e r t a i n  condit ions e x i s t .  When the  governor 
declares an emergency, s p e c i f i c  l i a b i l i t i e s  and expenses a re  authorized t o  be 

I) 
incurred under the  provisions of A.R.S. sec t ion  35-192. Executive Order 79-4, 
dated Jun? 14,  1979, designates the d i rec to r  of t h e  d iv is ion  of emergency 
services as t h ?  s t a t e  o f f i c i a l  responsible f o r  administering monies made 
avai lable  under the  provisions of A.R.S. sec t ion  35-192. The executive order  
also d e t a i l s  the  power and dut ies  of the  d i r e c t o r  in t h i s  capacity.  

I !hen a d i s a s t e r  i s  declared,  the governor d i r e c t s  t h a t  a  spec i f i ed  amount 
o f  money be aade avai lable  t o  the  d i r e c t o r  of evergsncy services  N .  . . t o  be 
expended in accordance with es tabl i shed emergency procedures ." (See at tached 
Emerg2ncy Procl ma t ions  . )  The div is ion  es tabl  ishes a  separa te  accounr f o r  each 
declared emergency. These monies are  t ransfer red  t o  other  accounts and/or 
expended d i r e c t l y  from the  ernergency zccount. ( A . R  .S. sec t ion  35-173 a1 lows 

m t r ans fe r s  in some s i t u a t i o n s . )  In some ins tances ,  the  expznditures do not appear 
t o  be re la ted  t o  the  declared emergency. For example, the  d iv is ion  has expended 
funds from an emergency account f o r  1) vans t o  be us2d as comunicat ions  cen te r s  
in fu ture  ~mergencies and 2)  a canference h e l d  by a p r iva te  associa t ion  of 
energmcy managemsnt offSci a1 s .  

1. Under the prgvisions of A.R.S. sect ion 35-192, Exacutive Order 79-4,  
the  ewrge lcy  p r o c l a - a t i o n ,  and re1 ated Attorney 8Gensrll apinion 181-193, may 
noni2s f rog  an account es tabi i shed f o r  a  s ? e c i f i c  esergsncy Se t r a n s f l r r e d  t o :  

D ) Arroth2r 3cc3unc es t3bl  isk i2d f a r  a d i f f2 rzn t  efl2rgency f o r  ,qii ich f zr,5s 
we!-? x c f e  3 v 3 i  1 ? b l ?  cnde r  t'?e ?rot j is  icns of A.?. S szc t ion  35-!92? 

( 5 )  An ?cc3llnt e s t ~ b l i  j??,i f ??  a s ? e c i i i c  p r c j s c t  funded by senerzl  fund 
apprc3t-i a t ions?  



( c )  A specia l  revenue fund es tabl i shed f o r  federa l  grant - in-a id  monies? 

r j \  , ,  .? j 3 ~ ~ ' 1 1  / f 15225!:j,h2j f;r J?:?? s t z t t  ancf f2i2r ; :  0 
moni ?s? 

? )  An accsunL i n  c n ?  a iv i s ion  o i  n i i i ~ s r y  a f f a i r s  used t o  pay expenses 
incurrsd by the  national guard during an emerg2ncy? 

2. For what purposes may avai lable  funds be spent? S p e c i f i c a l l y ,  m%y a 
monies made avai lable  under the  terms of A.R.S. sec t ion  35-192 be expended fo r :  

( a )  Iterns unr21ated t o  the  declared ern2rgency but ~ o s s i b l y  r e l a t s d  t o  
prevention of or  recovery from f u t u r e  emergencies, such as t h e  communications 
vans? 

(b)  Items unrelated t o  t h 9  declared emergency and unl ike ly  t o  be re l a t ed  
t o  any f u t u r e  ernergencis? 

3. Assuming t h a t  s t a t e  monies have not been used in accordance with ths 
s t a t u t e s ,  would the  provisions of A.R.S. sec t ions  35-154, 35-196, 35-197, 35-211 
and 35-301 be potenti a1 1 y appl icable?  I )  

DISCUSSION: 

The s t a t u t o r y  frmework of A.R.S. sec t ion  35-192 c r e a t e s ,  in e f f e c t ,  a  
continuing appropriation of up t o  one hundred thousand d o l l a r s  which may be 
expended f o r  each contingency or emergency declared by the  governor. 64 Op. 
A t t ' y .  Gen. 19 (1965). As such, t h i s  continuing appropriat ion i s  sub jec t  t o  the 
l imi ta t ions  prescribed by Arizona 1 aw. Appropriated nioni es may be expended only 
f o r  the purposes and items speci f ied  by t h e  terms of the  a p p r o p r i a t i ~ n .  
Webb v .   roilm miller, 52 Ariz. 128, 79 P . 2 d  5 i0  (1938); H u n t  \ I .  Callaghan, 32 
Ariz. 235, 257 P. 648 ( i927) ;  81 Op. A t t ' y .  Gen. 103 (1981). 

The purpose of A.X.S. sec t ion  35-192 as described by t he  d iv i s ion  of 
emergency services  i s  " t o  provide an orderly and continuing means of ass is tance  
t o  Sta te  ag2ncies and l o c a l  governments in car ry ing out t h e i r  r e spcns ib i l i  t i e s  t o  
a1 levi a te  s u f f w i n g  and damage r e s u l t i n g  from major d i s a s t e r s ,  and t o  r epa i r  
essent ia l  public  f a c i l i t i e s  damaged in  najor  d i s a s t e r s . "  A . C . R . R .  R8-2-33. 
A.R.S. sec t ion  35-192, subsections S and C provide t h a t  s p e c i f i c  l i a b i l i t i e s  and 
expens2s may be incurred and paid from the  gener3l fund t o  meet contingencies and 
emergencies a r i s i n g  fro?: 

4 

1. Invasions, h o s t i l e  a t t a c k s ,  r i o t s  or  insu r rec t ions .  

2 .  E?idenics of disease or plagues of i n s x t s .  

3 .  Floods or  f l c c i : ~ a t e r s .  

2 .  Acts of G9d cr  ?ny najor  d i sas t2 r .  



5. Certain speci f ied  search and rescue opera t i cns .  

- - 
A.2 .S .  s x ~ i  on s3-iY2, subsection F ,  paragraph 4 provides tha t  unerzzncy noni c s  
may be obl i  gated only ~ihen: 

1. No agpropriation i s  avail able t o  rneet the  contingency or ezergency. 

2. An appropriation i s  i n s u f f i c i e n t  t o  meet the  contingency or  
emer gmcy . 

3. Federal funds avail able f o r  such contingency or  einergency requ i re  the  
use of s t a t e  funds or other public funds. 

This s t a t u t ?  supplies  a  mechanism t o  provid? emergency re?  ief  funds 
quickly without waiting f o r  t h e  l e g i s l a t u r e  t o  act  or even t o  be ca l l ed  i n t o  
session t o  appropriate the  needed monies. The language used i n  t h i s  sect ion 
evidences an i  ntsnt t h a t  noni es a1 located pursuant t o  each emergency d ~ l  a r a t i  on 
may he us2d only f o r  expenses incurred in  re1 at ion t o  t h a t  pa r t i cu la r  energency 
and f o r  no other purpose unless authorized by 1  aw. 

In l i g h t  of the  foregoing discussion,  the  answers t o  your s p 2 c i f i c  
questions are as f o l l o ~ s :  

1. ( a )  Monies a l located  f o r  one energency cannot be used f o r  anothet- 
emercsncy. Such a  t ransfgr  i s  not authorized by the  t e r n s  of A.R.S. sec t ion  
35-192. 

( b )  A.R.S. sect ion 35-192, subsection F, paragraph 4 ,  subdivision (!I) 
perni t s  an obligat ion of mergency funds  here "an  appropri at ion i s  i  z s u f f i c i  2nc 
t o  meet tne contingency or emergency." Depend'ng on the  f a c t s  of the  p a r t i c u l a r  
s i t u a t i o n ,  i t  i s  possible f o r  emergency funds to  be used to  sup?lemsnt genera1 
approgri ation monies to pro\/i de reimbursenent of expenses f o r  a  s p e c i f i c  
project .  That project  would hav? to  be re1 ated to  the  p a r t i c ~ l  ar  sqergency or  
contingency declared by the  governor. 

( c )  and ( d )  A.R.S. sect ion 35-192, subsection F ,  paragraph 4 ,  subdivision 
( c )  authorizes an obligat ion of anergency funds where federa l  funds ava i l ab l?  f o r  
the pa r t i cu la -  emergmcy require such use. Once t!ie declared ernersency i s  over 
t h ?  s t 3 t e  monies al located f o r  t h a t  emergency could not continue t o  'c? 
transf5rr2d to  the sceci a1 revenue funas d ~ s c r i h e d  above. 

( e )  A.C.?, .X. ?3-2-38, paragrlph 1 ,  sub l iv ' s i sn  ( b ) ,  i  tern ( i i  ) jrlsvi 22s 
t ha t  tr,e dir2ccor sf the  divis ion  of evergency servic?s  "shal l  provide f ~ r  
pa:.<n?lit of ex??ns?s i  nczrred by the  Nati Guard d u r i  n g  .'i;ler?2rlcj 

-, ao3i 1 iz?': ic~n". ~ n i s  ~ r g v i s i o n  11so r e q ~ i  r?s the adju tant  p n e r a i  to c e r t i f y  LI~:  

t h e  ~ Y ~ ? I S ~ S  d?r? n?r,?ss3ry &!ld .ver? ac t3 l ; ly  na& i n  t h ?  srner;ency. 822 a i s  
A . 2 . S .  s ~ c t i c n  25-17? ~ h j c h  p r ~ k i i d ? s  t h a t  s t ~ t u t s r y  luthoriza:;*>n for  t n i j  r l ~ i z .  



i ~ j  A .  sec t ion  35-i32 ao2s noc pzr-mic ~ n e  ooiiyacion of emergsncy 9 
funds f o r  i  terns unr l l  ated to t h e  decl ared emergency and unlike1 y  t o  be re1 ated t o  
any f u t u r e  eqer ?enci es . 

3. A.R.S. sec t ions  35-154, 35-196, 35-i97, 35-211 and 35-301 provide as 
f 01 1  ows: 

cl) 
35-154. Unauthorized obl i ga t i  ons; s f f e c t ;  1 i  abi 1 i t y  
A .  No person sha l l  i ncur ,  order  or vote f o r  the  incurrence of 

any o b l i g ~ r t i m  ag3irlst t h e  st?',? 9 2 ?n;/ 2xg?ndii,l~r? not 
authorized by an appropriat icn and an a l lo tment .  Any obl iga t ion  
incurrsd in contravention of t h i s  chapter  s h a l l  not be binding upon 
the  s t a t e  and sha l l  be n u 1  1  and void and incapable of r a t i f i c a t i o n  by 
any executive au thor i ty  t o  give e f f e c t  t h e r e t o  agains t  t h e  s t a t e .  

B.  Every person incurr ing ,  or  ordering or vot ing f o r  the  
incurrence of such ob l iga t ions ,  and his bondsmen, s h a l l  be j o i n t l y  
and s e v e r a l l y  l i a b l e  t h e r e f o r .  Every paynent made i n  v io la t ion  of 
t h e  provisions of t h i s  chapter s h a l l  be deemed i l l e g a l ,  and every 
o f f i c i a l  authorizing or approving such paynent, or  tak ing  p a r t  
t h e r e i n ,  and every person receiving such paynent, o r  any p a r t  
t he reo f ,  s h a l l  be j o i n t l y  and s e v e r a l l y  l i a b l e  t o  the  s t a t e  f o r  the  
f u l l  amount so paid or received. 

35-196. I l l  egal wi thhol di ng or expzndi t u r e  of 
s t a t e  monies; c i v i l  l i a b i l i t y  

Any s t a t e  o f f i c e r  or em01 oyee who i  1 lega l  1  y withholds, expends 
or  other;iise converts any s t a t e  money t o  an unauthorized purpose 
sha l l  be l i a b l e ,  e i t h e r  indiv idgal ly  or  on h i s  bond, f o r  the  mount  
of such money, plus a penal sum of twenty per cent the reo f ,  and an 
act ion may be i n s t i t u t e d  by the a s s i s t a n t  d i r e c t o r  f a r  the  d iv is ion  
of finance or the  a t torney general imnedi a t e l y  upon the  discovery 
the reof .  

35-197. Viola t ions ;  c l a s s i f i c a t i o n  
Any o f f i c e r ,  agent or employee of t h e  s t a t e  who knowingly 

f a i l s  or refuses t o  comply w i t h  any of the  r o v i s i o n s  of t h i s  chapter  
i s  gu i  1  t y  of a  c1 ass 1 mi s  dsneanor . 

35-211. Approval , a1 1 owanc? or payment of l~nauthori  zed 
claim- l i aS i  1 1  t y  of p a r t i e s ;  penal ty 

Whzn any persm who i s  obl igated to  appr-ove, a u d i t ,  aliow or 
pay cl :ins or demands upon the s taLe,  zpproves, a u d i t s ,  a l lsws c r  
pays, o r  consent; t o ,  c r  conni v?s a t ,  appr '~ l / i  n g  , audi t i  n3, a1 1 o ~ i  n g  
or  paying a claim or demand against  the s t a t e  not authorized by I s d ,  

such ;2rson, and t h ?  ? e r s ~ n  in \,tho82 f avsr t h e  claim or demand >,!as 
nzd?, sha l l  be 1 i  abi? f o r  m y  funds proc2red in srlch manner, ~ l u s  
t,ton:.y p2r c?? t  of s ~ c h  LTiount and legal i n t a r e s t  JFon the h ~ o u n t  
9 3 1 i  froin c3te  of ?a:,aent. 



35-331. Duties and l i a b i l i t i e s  of custodian of public  
~ c n i e s  v ' ~ l ? t i r ? n s ;  C I  ? s s i f i c ~ t , i ? n  

A public o f f i c e r  or other  person, including j u s t i c e s  of the  
peac? and constables,  charged with t h e  rec2i p t ,  saf?keeping, 
t r ans fz r  or disbursement of public money i s  g u i l t y  of a  c l a s s  4 
f2lony who: 

1. Without au thor i ty  of law, appropriates i t ,  or any portion 
t h ~ r e o f ,  t o  his own use, or to  the  use of another. 

2. Knowingly loans i t ,  or  any port ion thereof .  
3.  Kno:vingly f a i l s  t o  keep i t  i n  h i s  possession u n t i l  

disbursed or  paid out  by au thor i ty  of 1 aw. 
4. Without author i ty  of law knowingly deposi t s  i t ,  or any 

portion thereof ,  i n  a  bank, or  with a banker or o ther  person, except 
on speci a1 deposit f o r  safekeeping. 

5. Knowingly keeps a f a1  se  account, o r  makes a fa1 se  en t ry  or 
erasure in  an account o f ,  or r e l a t i n g  t o  i t .  

6.  A1 t e r s  , f  a1 s i f  i  e s ,  conceals,  destroys or obl i t e r a t e s  such 
an account with an i n t e n t  t o  defraud o r  deceive. 

7. Knowingly refusgs or omits t o  pay over, on demand, pub1 i c  
monies i n  his hands, upon presentat ion of a d r a f t ,  order or  warrant 
d r w n  upon such monies by competent au thor i ty .  

8. Kno!.ringly omits or refuses t o  t r a n s f e r  the  money when a 
t r ans fe r  i s  required by law. 

9 .  Knowingly t r a n s f e r s  the  money when not a u t h o r i z ~ d  o r  
dir2cted by l a .  

10. Knowingly omits or refuses t o  pay over t o  an o f f i c e r  or  
person authoriz2d by 1 aw t o  receive i t ,  any money received by him 
wh?n a  duty i s  imposed by law t o  pay over the  money. 

The sec t ions  l i s t e d  above would be po t2n t i a l ly  appl icable  to any s i t u a t i o n  
where s t a t e  monies are  not used i n  accordance with s t a t e  law. The f a c t s  and 
circu:nstances of zacn case would determine tile s p e c i f i c  a p p l i c a b i l i t y  of each of 
these s t a t u t e s  to  a  given s i t u a t i o n .  

cc: a i l  1 Thornson, Manager 
Perf ormancz Audit Di vi s i  on 



April 23, 1981 

TO: Douglas R .  Norton 
Audi tor  General 

FROl4: Arizona Legislative Council 

R E :  Request for  Research and Statutory Interpretation (0-81-20) 

This i s  in response to  a request submitted on your behalf by Gerald A .  
Silva in a memo dated April 9, 1981. No input was received from the attorney 
general concerning th i s  request. 

FACT SITUATION: 

Arizona Revised Statutes  (A.R.S.)  section 41-729, subsection A ,  paragraph 
2 defines the duties of t h e  s t a t e  purchasing section and s ta tes :  

A. The purchasing section shall  have the following duties: 

2. Prescribe standards of qua1 i ty ,  standard specifications 
and methods fo r  the  acquisition, deli  very, acceptance, storage, 
retention and dis t r ibut ion of a l l  supplies, materials,  equ ipen t  and 
contractual services of budget units . 

The s ta te  purchasing sec t i  on has not promulgated admi ni s t r a t i  ve rules and 
regul ations. Required procedures f o r  purchasing ac t iv i t i e s  by both purchase 
authorized and non-purchased authorized agencies are contained in a pol icy and 
procedures manual issued by the s t a t e  purchasing section. 

QUESTIONS PRESENTED:  

1. Does the issuance of a policy and procedures manual in l ieu  of 
administrative rules and regul ations sa t i s fy  the requirenents of A.R .S. section 
41-729, subsection A ,  paragraph 2? 

2. Are the requireinents set  for th in the policy and procedures manual 
legally binding upon  a )  the purchasing section, b )  non-purchase authorized 
agencies and c )  purchase authorized agencies? 

1. Yes. I n  t h i s  instance, the legis lature  has not spec i f ica l ly  required 
t h e  issuance of regul ations t o  s e t  purchasing standards, specifications and 
methods. The purchasing section i t s e l f  does n o t  have autliori ty  to  prolnulgate 
regul ations a1 though the ass i s tan t  director f o r  finance who heads the division of 
which the purchasing section i s  a part may issue regulations. A . R . S .  section 
4 1 - 7 2 2 ,  subsection B ,  paragraph 5. To acconplish the leg is la t ive  intent  we 



be1 ieve that the purchasi ng section could ei ther  promul gate regul ations through 
the assistant director f o r  finance or,  as i s  the case, issue a  policy and 
procedures manual. 

2. The requirements prescribed by the policies and procedures manual are 
binding in each of the s i tuat ions described. The language of A.R.S. section 
41-729 i s  b o t h  clear and a1 1-encompassi ng. The standards, specifications and 
methods se t  for th  in the manual apply to  - a1 1 supplies, materials,  equipnent and 
contractual services of budget units. To infer that  the manual i s  not binding on a 
the purchasing section would lead to  an absurd resul t .  In construing s t a tu t e s ,  
Arizona courts will attempt t o  give them a sensible construction which will 
acccxnplish the leg is la t ive  intent  and at  the same time avoid an absurd resu l t .  
A.R.S. section 1-211; Sta te  v. Valenzuela, 116 Ariz. 61, 567 P.2d 1190 (1977). 
The authority to  prescribe such standards was contained in Laws 1967, chapter 55 
which enunci ated clear legi sl ative intent " that  a  systern of purchasi ng f o r  s t a t e  d 
agencies be established in order t o  make s t a t e  government more economical and 
eff ic ient" .  A reasonable construction of A.R.S section 41-729 can lead t o  only 
one conclusion. The purchasing standards prescribed by the purchasing section 
must apply t o  the section i t s e l f  t o  f i t  within the scheine of making governinent 
purchasing more economical and ef f ic ien t .  

If  the standards apply t o  the purchasing section, then a  f o r t i o r i  they must 
apply t o  those s t a t e  agencies which are not authorized t o  make t h e i r  own 
purchases b u t  rather have t h e i r  purchases made by the purchasing section. 

Simil arly,  purchase authorized agencies are also subject t o  the manual Is 
directives. Since t h e i r  authority i s  derived from that  belonging t o  the 
purchasing section these "other budget units are bound by a l l  the procedures and 
restr ic t ions that govern purchasi ng  by the purchasing section." 75 Op. A t t '  y  
Gen. 75-11 (1975). 

CONCLUSIONS: 

1. The policy and procedures manual does s a t i s f y  the requirements of 
A.R.S.  section 41-729, subsection A ,  paragraph 2. 

2. The manual requi rements apply to  the purchasing section, non-purchase 
authori zed agencies and purchase authori zed agencies. 

cc: Gerald A. Silva 
Performance Audit Manager 
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TO: Douglas R. Norton 
Auditor General  

FRO&\: Arizona Le5islative Council 

RE: Xequest fo r  Research 2nd Statutory Interpre ta t ion (0-82-20) 

December 27, i3S2 

This is in response t o  a request  submitted on your behalf by Bi!l Thomsoi~  in a 
memo dated DecemSer 6, 19S2. 

FACT SITUATION: 

The division of e m e r g e m y  services is a purchase-authorized budget unit under t h e  
provisions of Arizona Revised S ta tu tes  (A.R.S.) sec t ion 41-729, subsection B, paragraph 2. 
A.R.S. sections 41-730 and 41-1051 through 41-1056 require compet i t ive  biddiilg f o r  
purchases of supplies, materials ,  equipment, con t rac tu ra l  services and con t rac t s  fo r  
professional outside services except  when such requirements a r e  formally waived by t h e  
assistant  d i rec tor  fo r  f inance during a n  emergency situation. At torney General  Opinion 
75-1 1 s t a t es  t h a t  purchase-authorized budget units must  follow compet i t ive  bidding 
procedures. 

Through Executive Order 79-4, t h e  governor delegated t o  t h e  d i rec tor  of t h e  
division of emergency services responsibility for administering funds made available 
during a declared emergency under t h e  terms of A.R.S. sect ion 35-192. The execut ive  
order authorized t h e  director to: 

"pursuant t o  S ta te  of , i r izona ?rocurement procedures. develop, negot ia te  
and consummate con t rac t s  or l e a s e s .  . . t o  prevent  or minimize loss of 
lives or  property, t o  ease  t h e  suffering of disaster  vict ims or t o  e f f e c t  
repairs, restoration and o the r  assistance t o  eligible applicants." 
(Emphasis added.) 

Funds authorized under the  provisions of X.R.S. section 35-192 a r e  expended until t h e  
emergency is terminated.  Some s t a t e s  of emergency have not been t e r m i n a t ~ d  for  a s  lon; 
a s  three  and one-half year; a f t e r  t h e  declaration. 

I. Is rhe  division subject  t o  c ~ r n p e t i t i v e  biddii?g requirements sc: forrh in \.X.S. 
sec:ic?s L1-73') and '11-1GS1 throcz+ 4!-1Oj6 io r  purchases ~i materials:  supplies and 
o u ~ s i d e  ? r o f e s s ; o n ~ l  ;ervices frorn f u n d s  aut5crizzd by: 

( 2 )  .'?r,ntisl :.nprc?ri3'.ims fc;r aperatin0 9. -. functions and c2p i :~ l  ?x?endi;ures? 
( 3 )  L ' C ~ O F  ; ~ ? r ~ p r i ~ t : i 3 n s  n a d e  C2r S?cXiTLC ?rojes ts  a r  p r o y ~ . n s ?  
(i) .1.?.3. secxon  35- 132 during 3 dec!zred ~merger,c: /? 



2. Do exemot ions  t o  t h e  biddin? s t a tu t e s .  if any.  f o r  funds 3\railable under  4.R.5. 
s ec t ion  35-192 apply t o  all  purchases  m a d e  during t h e  e m e r g e n c y  period,  regard less  of :he 
n a t u r e  of t he  purchase  or  length  of t i m e  a f t e r  t h e  dec!aration? 

DISGLISSION: 

1. Arizona bidding and purchasing requi rement ;  a r e  c l ea r ly  spel led o u t  in  Arizona 
law. ,A.R.S. s ec t ion  41-730, subsec t ion  A requires  in  p a r t  t ha t :  

All purchases  of supplies,  m a t e r i d s ,  equ ipmen t ,  r isk m a n a g e m e n t  
serv ices ,  insurance  and  c a n ~ r a c r u a l  s e rv i ce s  m a d e  by any  budge1 u n i ~  
having an  e s t i m a t e d  c o s t  in  exces s  of f i v e  thoussnd  dol lars  per  t r ansac t ion  
shal l  b e  based  on sea led ,  c o m p e t i t i v e  bids. 

T h e  leg is la ture  h a s  provided a n  except ion  t o  t h i s  r equ i r emen t  f o r  e m e r g e n c y  s i t ua t ions  in 
A.R.S. s ec t ion  41-730, subsec t ion  D: 

Notwithstanding a n y  provision of l a w  t o  t h e  con t r a ry ,  t h e  a s s i s t an t  
d i r ec to r  f o r  f inance  rnay waive  compl i ance  wi th  t h i s  s ec t ion  and  m a y  
au tho r i ze  emergency  p rocu remen t s  if t h e r e  ex i s t s  a t h r e a t  t o  public  
health, we l f a r e  c r  s a f e t y ,  e x c e p t  t h a t  such  e m e r g e n c y  p rocu remen t s  m u s t  
b e  m a d e  wi th  such compe t i t i on  a s  i s  p r ac t i cab l e  under  t h e  c i rcumstances .  
The state budzet  uni t  sha l l  r eques t  approval  and  provide w r i t t e n  
documen:ation of t h e  ex i s t ence  of a t h r e a t  t o  public  hea l th ,  w e l f a r e  o r  
s a i e t y .  The  budget  un i t  shal l  keep  on f i l e  :he w r i t t e n  docurnenta t ion  and  
au thor iza t ion  by t h e  a s s i s t an t  d i r ec to r  f o r  f inance .  

A.R.S. s ec t ion  41-1051, subsec t ion  '4 a l so  requi res  t h a t  c o n t r a c t s  f o r  ou t s ide  
professional s e rv i ce s  fol low i h e  bidding r equ i r emen t s  spec i f ied  in A.R.S. Ti t le  41, c h a p t e r  
6.1, a r ~ i c l e  1. A similar  excep t ion  for  e m e r g e n c y  p rocu remen t s  is au tho r i zed  under  
A.R.S. sec t ion  41 - 1054, subsec t ion  8. 

If an ac tua l  emergency  ex is t s  which m a k e s  compl i ance  wi th  s ec t ion  
41-1052 or t h e  no t i ce  r e q u i r ~ m e n t s  of t h i s  s ec t ion  imprac t i cab l e ,  
unnecessary or c o n t r a r y  t o  t h e  public i n t e r e s t ,  a s t a t e  budget  uni t  m a y ,  
with approval  of t h e  d e p a r t m e n t  of admin i s t r a t i on  a s s i s t an t  d i r ec to r  f o r  
f i nance ,  c o n t r a c t  fo r  professional  s e rv i ce s  wi thout  complying  wi th  such  
requi rements .  The  s t a t e  budget  uni t  shall  provide a w r i t t e n  memorandum 
s t a t i n g  t h e  spec i f i c  just i f icat ions for  noncompl iance  wi th  sec t ion  4 1 - 1052 
or  t h e  not ice  requi rements  of this  sec t ion .  T h e  memorandum shal l  b e  
kep t  on f i l e  by t h e  s t ace  budget  uni t ,  t oge the r  w i th  t h e  w r i t t e n  approval  
of  he ass i s tan t  d i r ec to r  o i  f inance  fo r  t h e  d e p a r t m e n t  of adminis t ra t ion .  

Sxecxt ive  Order  S o .  79-lr au tho r i ze s  t h e  direc;or of t h e  division of e m e r g e n c y  
sert:ices TO take cerzain ac t ions  under  a d e c l ~ r e d  state of e m e r g e n c y  i n d u a i n g  e n t e r i n g  
conrr3c-s  or ieas2s. The sovnrnor  ~ e c i f i c s l l y  requi res  :he d i r e c t o r  t o  fo!!ow "S;zie oi 
.Arizona ?Tocurern en t  procedures" (.A. 2.8. s-.c::an 4 1-733 and  tit!e $1, chzp te r  5.1). 

?qx.r ' , :ess  $3i :he .;Jt;rcz of emergenc;J monies,  t h e  d i r e c t s r  o f  emerger .cy s e rv i ce s  
is r_37~1:1d 73 c;rngIy wi;;) .l.rizona ? rocu rzmen t  ? r o c ~ r l ~ ; e s .  The  direc:ar T U j t  corn?!, 
*.v::n ;ne ; ?ec ;d  ?rac.irernt.nr ?rocionGres :n i h e  e v e n t  o f  An em?r;?ncy s i tua t ian .  



2. Under A.R.S. sec t ions  41-730 and 41-1054, t h e  a s s i s t an t  d i r ec to r  f o r  f i nance  
mav aoorove  o 3 r t i c ~ l l r  e m e r g e n c v  ~ r o c u r e m e ~ t s .  A.R.S. s ec t ion  35- 132 ~ e r m i t s  

(lr re imbursement  of c e c a i n  expenszs ar is ing f rom a dec la red  emergency.  .l/lonies s p e n t  by 
t h e  s t a t e  pursuant  t o  .LEIS. s e c t i o n  35-192 ~,vould a l so  be subjec t  t o  t h e  limitations 

-, 
2:35~': ' ;2? :TI :?.2 ;3r3C1:1C??ri; j?Zt:t?:. . I ~ s ~ ; ; ? z z L  :T?C~ZT 22: :;?,.rf.r7~? X.2 >c': I:?? 
d i rec t s r  of ern2rgency serv ices  is responsible for  de t e rmin ing  svherher t h e   hiea at :o public  
heal th,  wel fare  o r  s a f e t y  is such  t h z t  emergency  ?rocurcrnent  procedures  m c s t  b e  used. 

I t  is conceivable  t h a t  while a dec lared  e m e r g e n c y  may l a s t  up t o  t!lree yea r s ,  f o r  
example,  t h e  ass i s tan t  d i recror  f o r  f i nance  could d e t e r m i n e  t h a t  t h e  threaz  t o  public  
s a f e t y  is not so  immedi s t e  as t o  just i iy dispensing wi th  c o m p e t i t i v e  bidding ic r  :he e n t i r e  
t h r e e  year  e r i o a .  The purpose oi X.Z.5. section 25-i32 is t o  p r o k i t e  qdic.4 re!lei in 
s i tua t ions  in which cu r ren t  funds a r e  unavailable o r  insuff ic izn t  t o  m e e t  t h e  emergency .  

rn Once t h e  period of imlned ia t e  danger  is pas t ,  t h e  a s s i s t an t  d i r ec to r  f o r  f i nance  could  
reasonably de t e rmine  that c o m p e t i t i v e  bidding b e  re ins ta ted .  T h a t  de t e rmina t ion  would, 
of course,  havs  t o  b e  made  on a case by case basis. 

cc: Bill Tnomson 
Perf orrnance Audit Manager 



:Attornso L 7 Gcnrrzf  
STATE CAPITOL 

p h a c n i x ,  A r i z o n a  550177 

2 u b c r t  3. X o r t i n  

F e b r u a r y  4 ,  '198C 

X r .  J o h n  T. Xes'and 
De?uiy  T i n a l  C3llnty A t t o r n e y  
C o u r t h o u s e  
F i o r e n c e ,  AZ 85232 

Re: 180- 01 5 (379-335)  

Dear  Mr. B e s t a n d :  

We h a v e  r e v i e w e d  y o u r  o p i n i o n  d a t e d  December  1 3 ,  1 9 7 9 ,  t o  
t h e  S a c a t D n  Z l d m e n t a r y  S c h o o l  D i s t r i c t  c o n c e r n i n g  t h e  ~ u r c h a s e  
o f  1 ~ z r ~ i n q  l a k o r a t o r i e s .  Your o p i z i o n  r e s ? o n d s  t o  t h e  f o l l o w -  
i n g  i s s u e s :  

I. C o n s u l t i n g  s e r v i c e s  a r e  p u r c h a s e d  a f t e r  a 
s p e c i f i c  t e c h n i q u e  or m o d e l  h a s  5 e e n  i d e n t i f i e d  a n 2  o n l y  
o n e  s o u r c e  n a t i o n a l l y  or  r e g i o n a l l y  i s  a v a i l a b l e .  H o w  c a n  
t h e  b i d  p r o c e d u r e  b e  S e a l t  w i t h ?  

2 .  I n  p u r c h a s i n g  a  c o n s a I . t i n g  s e r v i c e  o n  a n  "as  
n e e 3 e d "  j a s i s ,  i t  c o u l d  b e  p o s s i b l e  to  i n c u r  a n  expPnse  i n  
excess o f  t h e  l i n i t ~ . t i o n  w i t h o u t  b e i n q  abl-e to i z e ~ t i f y  
t k a t  t o t a l  f i s u r e  a t  t h e  o n s e t .  Woulcl such s e r v i c e  nzed t o  
coase  wben t h e  l i m i t a t i o n  was r e a c h e d ?  

2 .  I f  s ~ c h  s e r v i c e s  w e r e  a v a i l a b l e  f r o m  o t h e r  
s o u r c e s ,  t h a t  would  a s s u r e  e x 2 e n d i t u r e s  w i t h i n  t h e  
l i m i t a t i o n .  A g a i n ,  3s i n  q u e s t i o n  1, i f  t h e r e  is o n l y  o n e  
s o u r c e  r e g i o n a l l v ,  w o u l d  s u c h  s e r v i c e  h a v e  t o  stcp u n t i l  a 
new f i s c a l  y e a r  b e g i n s ?  

4 .  I f  s p e c i f i c  t e c h 5 o l o g y  or  p r o c e s s  is p u r c h a s e d  i n  
t h e  f o r 3  o f  e q u i p n e n t ,  s u n ? l i e s ,  m a t e r i a l s ,  and  t h o s e  i t ems  
a r e  a v a i l a b l e  o n l y  f r o m  a r e g i o n a l  o r  s t a t e  c e n t e r  o r  d i s -  
t r i b u t o r s h i p ,  i a  t h 9  b i d  p r o c e s s  a c o s t  w i t h  n o  h o p e  o f  
b e n e f i t  t o  t h e  t ! i s t r  i c t ?  



Mr. John T. Hestand 
February 4, 1980 
Page 2 

With resp~ct. to your response to the.fi:st;qusstion, .we 
concur i1 your conclusion that competitive bicldiilg for the pur- 
chase of items in excess of $5 ,000 must be utilized even if the 
2istrict believes that the item to ?x purchased can be acqgirad 
frcm o ~ l y  ore source. See R.R.S. S 15-101.A.27; A.C.R.R.  

Bhile we are unable to Ciscern pr5cisely what the school 
district is asking in questions 2 and 3, if, as your o ~ i n i o n  
indicates, these questions are whether a consulting service mey 
be purchased over a period of tiae utilizing separate warran's 
which aggregate to $5,000 or more, we concur in your conclusion 
that splitting a purchase must have a reasonable basis and may 
not be split for the purpose of avoi2inp the bidding stztutes. 
See ~eciist v. Diadrich, 6 Ariz.App. 102, 420 P.2d 4 4 9  (1967). 
7 

Ne lecllne to comment on the specific contracts which appear to 
have gererated the opinion request to your office. 

We believe that the fourth question does not ask for a 
legal opinion, but simply questions the advisability of having 
competitive bidding statutes. We wish to emphasize our state- 
ments in Ariz.Att'yGen.0~. No. 75-11: 

. . . The lack of competitive bid 
experience generates ahuse and in 
instances results in higher cost. 
we believe th2.t all public .offici 
authority to expend public funds 
fiduci3ry oSligation to do so in 
economical and feasible manner. 

ding in 0 
, most 

Moroove 
31s with 
have a 
the most 

. . . [Plroprietary specifications may be 
permissi5le if they are supported by strong 
technologiczl justifications and one 
manufacturer ' s  product, is truly unique in a 
technclcgical sense. It should be noted, 
however, that t3ere is a heavy presumption 
egainst the use of proprietary specifica- 
tiocs and familiarity with the ~roduct, past 
success in the product's performance, tradi- 
tional purchasing practices or the inconve- 
nience of drawl7g specifications do not 
justify the use of proprietary spccifica- 
tions . 



Mr. John T. Hestand 
F?bruary 4, 1980 
Page 3 

In that con~ection we would like .:to po.int 
out that ncnerous instances investigated by 
this office show the use of proprietary 
specific~tions without sgfficient 
technclicical justi2icztion. 

BOB C O R S I N  
Attorney General 
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TO : Douglas R .  Norton 
Audi tor  Gen2ral 

FROFI: Arizona Leg is  l a t i v e  Council 

R E :  Request fo r  Res2arch and S ta tu to ry  I n t e r p r s t ~ t i o n  (0-82-21) 

This i s  in response t o  a  request  submitted on your behalf by Bi 11 
Thomson. 

FACT SITUATION: 

Arizcna Revised S ta tu t2s  (A.R.S.) sec t ion  41-771 l i m i t s  the  use of exenpt 
pos i t ions .  During a  declared emergency, Executive Ordar 79-4, dated June 14, 
1973,  allows the  d i rec to r  of emergency services  t o  ". . . employ necessary 
additional personnel by exenpt appointaent . . . within the  a v a i l a b i l i t y  of 
d i sas ta r - re l a t ed  funds . . . " made avail3bl2 under the  provisions of A.2.S. 
sect ion 35-192. Addit ionally,  A.R.S. sec t ion  41-734 requi res  s t a t e  agencies 
receiving federal  funds to  comply with appl icable  condit ions concerning 
personnel f o r  federal  grants .  

The Director o f  the  d iv is ion  of emergency services  and the s t a t e  f s r e  
marshal hold exempt pos i t ions .  Addit ionally,  the  d iv i s ion  has e s t a b l  istied 
numercus posi t ions to be used during d2clar2d 2rnerg2ncies ;/hen 24-hour se rv ice  t o  
the  public i s  n x e s s a r y .  Currently,  two persons hold such pos i t ions .  In the  
past numerous persons nave held exempt pos i t ions  and have been paid with funds 
i r o a  various sources, including annual general fund appropriat ions f o r  s ~ e c i f i c  
projects  such as c'evelopment of emergency response plans fo r  f ixed nuclear  
fac i  l i t i e s  and federal  grant - in-a id  monies f o r  variotls p ro jec t s .  I n  som? 
instances, persans holding e x m p t  pos i t ions  perform d u t i e s  which are pzr t  of 
regular em~rgency services  operat ions, such as deputy f i r e  marshal or county 
emergency services coori inator  du t i  es . 

1. Are the '~xempt pos i t ions  es tabl i shed by the d iv is ion  o f  ?m?rge.?c:/ 
servic?s 3c?ro?riatz under the provis isns  of ,4.Ii.S. sec t ions  41-77! and 41-731 
and E x z c u t i v e  Ordzr 73-4: 

2 .  Frcn :.ri!;t sc~crcec, ~ c i y  t h2se  ? o s i l i ~ n s  52 fundzd: 

( 3 )  :,for;;es ,?ad? 3 > 1 ? i : a ~ i ?  snS2r tne  pr3visions g f  A.2.S. s?c:ir,n 35-192 
d u f ' n ;  3 6x1 :T:J 2 ~ 1 3 - ; 2 n t ; 1 ;  



( c )  General fund appropriat ions f o r  a s p e c i f i c  p ro jec t ;  

( d )  Federal grant- in-aid monies; and a 
f ,\ Vi-r,: 3;  : y : ~ ~ f  ~~~~~ t3 2 r - r s r  4 3 7  r z ~ r a m  C.vnr4 
\ - /  2 , > - - .  , t , - , , . , C 2  I , I . &  3 S f ? h l ! ~ b ~ ?  F2r 3 ' ? ; 7 ~  

s t a t ?  and federal  aoniss .  

3. May persons holding exempt pos i t ions  pefcrm d u t i e s  which are par t  of 
regular  emergency services  operat ions? 

1. The laws es tab l i sh ing  the  s t a t e  personnel system c r e a t e  a p r e s u ~ p t i o n  
t h a t  s t a t e  employees a re  included in the systern unless exempted pursuant to 
A.R.S. t i t l e  41,  chapter 4, a r t i c l e  5 .  See, e .g . ,  the  d e f i n i t i o n s  of "employee" 
and " s t a t e  s2rvic2" in A.R.S. sec t ion  41-762. Several c l a s ses  of exempt 
employment are  l i s t e d  i n  A.R.S. sec t ion  41-771. Consistent with the  enumerated 
exempt c l a s s i f i c a t i o n ,  A.R.S. sec t ion  26-305, subsection F provides, with 
respect  to  the  d iv is ion  o f  emergency services ,  "/qmployees o ther  than the  
d i r e c t o r  and the f i r e  marshal a r e  employees as defined by sec t ion  41-762." In 
other  words, only the  d i r e c t o r  and f i r e  marshal a r e  exenpt by law. 

The governor 's  emergzncy poltrers are  s t a t e d  in A . R .  S. sec t ions  25-303, 
subsection E and 35-192. Neither s t a t u t e  e x p l i c i t l y  authorizes the  governor to  
es tabl  ish exerrrpt personnel pos i t ions  in an emergency. However, ti12 emergency 
powers ar? necessar i ly  broadly s t a t ed  to  grant  the  au thor i ty  necessary to  cope 
with the c r i s i s .  Since emergencies a re  t e ~ p o r a r y  in nature and s ince  temporary 
or part-time personnel may be exempt (A.R.S. sec t ion  41-771, stibsection C ,  
paragraph 4 ) ,  a reasonablz in te rp re ta t ion  of the words " / V h e  governor s h a l l  have 
complete author i ty"  during a s t a t e  of energency (A.R.S. sec t ion  26-303, 
subsection E ,  paragraph 1 )  would allow him t o  e s t a b l i s h  exenpt temporary 
employment pos i t ions  in emergencies. Convzrs?iy, i t  i s  impossible to  s t a t e  tha t  
as a matter of law he i s  prohibi ted from es tab l  ishing temporary pos i t ions  exerc?t 
from the  s t a t e  personnel systen.  

Executive Order 79-4, as i t  r e l a t z s  to  exempt ?ersonnel ,  i s  not s t r i c t l y  
limited to the existence and duration of a s t a t e  of emergency. I t  purports  to  
authorize the  d i rec to r  of enersency services  to :  

employ necessary add i t  ional personnel by exempt appointnent or  
individual con t rac t ,  within the  a v a i l a b i l i t y  of d i s a s t e r - r e l a t e d  
funds, to  e f f e c t  f u l l  recov%-y n e a s u r ? ~ ,  or to  prgvide t r a i n i c g  and 
p u j l i c  infomat ion to enhance p ro tec t ion ,  survival  and recovery from 
fu tu r?  d i s a s t e r s .  

To the s x t z n t  tha t  t h i s  order authorizzd evp1o)nent of exsapt ~ e r s c n n e l  
durins a s t ~ t e  o f  smerc~~nc:~  i t  i s  probably va l id .  Hoo:.:ever, there  is  no au thc r i ty  
to e;<tznd i t s  spgl ic3t ion  Seyznd :h? l i ~ i t s  of a s t a t e  of ener;ency, and 3ny 
a t t ? , ~ ? t  t o  ?o so contr3venes th2 legis lz tcr re ' s  in tent  in delsgat ing tlmercJ?n:y 
pcwers t3 ti12 g 0 ~ 1 2 ~ n c ~ :  



( a )  The l eq i s l a tu re  has s ~ e c i f  i c a l l y  l imited regu la r  exemot Dosit ions i n  
the division to the d i r e c t o r  and the f i r e  marshal. The only exceptions poss ib l?  
to th i s  l i ini tat ion ~ u s t  be based on the  governor's powers during s t a t e  of 
=-=---,.- ,,,,,, -= , , , 2  ;nd$y A.3.5 a 5 s c t j c n  25-233. E ; ( = ~ ~ ~ ~ ' . ; Q  ,,, , p r i z e  , ,,, 7 Q  , ,-- A : z ? ~ c ~ ' , s  ' -2  i 2 ' 3 - 2 ' 2  

d - 3 -  - -  
p o ~ e r s  bas?d on A.2.S.  sect ion 26-332. That sec t ion ,  ho?~ever, spsc i f  i c a l i y  
prohibi t s  the  deiegation of any powers vested under A.3.S. sec t ion  26-303, 
including the potpier to e s t ab l i sh  exempt personnel pos i t ions .  

Therefore, any exempt pos i t ions  in addit ion to the  d i r e c t c r  and f i r e  
marshal must be es tzbl i shed by the  governor himself (no t  by delegat ion)  under h is  
sg?.rg?niy powsrs 6nd anly fo r  the dur-a~idn of the  s p e c i f i c  sm?rgency. 

( b l  The Dower to  e s t a b l i s h  exern~t  ~ o s i t i o n s  cannot be derived from the  
t .  

s  general executive author i ty .  As s t a t e d  in L i t ch f i e ld  Elementary 
School D i s t r i c t ,  e t c .  v. Babbjt, 125 Ariz. 215 a t  220 (App. 1980): 

I t  i s  a  basic tenet  of our system of government t h a t  the  governor, or 
executive, has cnly such powers as a r e  conferred upon him by our 
cons t i tu t ion  or by va l id ly  enacted s t a t u t e .  The lawmaking power i s  
vested in the  l e g i s l a t u r e .  Ariz. Const. a r t .  4 ,  p t .  1, sec t ion  1. 
None of the branches of government may exerc ise  por~ers which a re  
granted to another branch. Ariz. Const. a r t .  3. While the  governor 
i s  charged with the  duty of f a i t h f u l l y  executing the  laws, Ariz.  
Const. a r t .  5, sec t ion  4 ,  and must be accorded powers reason3bly 
conmensurate with such a  broad r e s p o n s i b i l i t y ,  t h i s  i s  not a  source 
from which the power to make l e g i s l a t i v e  decisions can be c rea ted .  
(Ci ta t ions  c n i t t e d . )  

As discussed above, the  governor's emergency powers may be s u f f i c i e n t  
authority to  override the l e g i s l a t i v e  decision,  r e l a t i n g  to  exempt pos i t ions  
during an emergency, b u t  his  gzneral exzcutive powers are not.  

( c )  The es tabl i sh ing of exempt pos i t ions  and h i r ing  exempt personnel i s  
subject  to any federal  r u l e s ,  regula t ions  c r  s tandards governing fede ra l  monies 
which may be used to support the agency. .4.R.S. sec t ion  41-784. The legislaturcl  
intend2d by t h i s  provision to maintain the source of federa l  monies by c o ~ p l y i n g  
with federal requirements. A generalized statement of federa l  s tandards was 
givon in a  1379 evaluation of the s t a t e  personnel d iv i s ion  by the  United Sta t2s  
Offic? of Personnel Management: 

1 S ta te  and local personnel engaged in the  administrat ion o f  - 
g r ~ n  t - in-a id  prcgrams, e x c e ~ t  those exevpted in sec t ion  900.509-1, 
/?ustT be covered by i t s  ( t h e  federal  S tandards ' )  provisicns.  In -.- 
im?l%enting t h o  1979 Standards, the in ten t  was to  af ford  S t a t ? ~  t h e  
f l e x i b i l i t y  necessary t o  s f f e c t i v o l y  inanas? and d ' r ec t  t h e i r  
p r 3 5 r - z ~  iswhi l e  na in ta in ing a ca re r r  service  based on mer i t .  To t h i s  . - 
end 3 2 3 r ~ 3 r i z t ?  numb~rs o f  t a p  lovsl pos i t ions  may be ex.?npt i f  t h e y  
50th : s : : r ~ i  ne 2nd p c c ?  i c l y  ~ ~ \ i r ~ ~ ? ; . ~ h b s t 3 f l t i \ / ~  - proqr:.;'n 301 i c y  .A 

7 

&dl: i::?n, : ; o s j i i o ~ s  ;vn icn srsv i 'i. :ei3a1 cgucsei 5r i r ?  r e o u i r ? , ~  :o 
i 2 y ccnf i j " t i2 i  ,/!orking rei3cii;nshi; 'rlitli 3 . :3y 

e x ? - c t  . : ir"rj.~i ;;;-, 3 2  ?Xe??Oi. ;E;nahzsls 3Gcea.1 



The division of emergency services  rece ives  subs tan t i a l  revenue from 
7ar'2~-2] Ey?rnon-\ s~::T',zs ss th  2s ...- - - - .  ,,. -J ' J 3 n ? ~ e ~ e n t  flg?rlcy I F F M A )  3nd nther f?der;?l 

d i s a s t ? r  prevention and r e l i e f  agencies. Consistent  with the  des i re  t o  preserve 
thess  revenue scurces, the l e g i s l a t u r e  has authcrized only the two exerpt 
posrcions airezdy ;nenr;ioned. Any other 2,csiiipc p o s i  2 i ~ n  or persscne;, ; th2r 21 :n 
as authorized by the governor to respond t o  a  s p e c i f i c  emergency, jeopardizes the 
federa l  nionies an3 v io la tes  A. R.S. sec t ions  26-305 and 41-784. 

2 .  This o f f i c e  i s  not aware of any generalized r e s t r i c t i o n s  on personnel 
prac t ices  t i e d  d i r z c t l y  to cat2gorical  sources of funding. Such a d e t a i l  i s  more 
l ike ly  to be attached to an individual  appropriat ion or grznt  and would have to  
be impcszd and considered on a case-by-case bas i s .  Federal grantor- agencies 
(such as FE41.4) nay rout ine ly  requi re  colnpliance with the  Off ice  of Personnel 
Nanagernent standards. This does not, however, imply t h a t  exempt pos i t ions  or 
even t h a t  t h e i r  agencies a re  d i squa l i f i ed  from these  sources of funding. Each • 
individual considerat ion ~ o u l d  have to  include, a t  l e a s t ,  the  languzge of and 
authori ty f o r  the appropriation or  grant ,  the  personnel s t r u c t u r e  of the  agency, 
the  nature of the s p e c i f i c  exempt posi t ion and a l l  sources of i t s  funding and any 
special  or extenuating circumstances, such as a declara t ion  of an emergency. 

3. A11 regular ly  employed employees of the  d iv i s ion  (except t h e  d i r e c t o r  
and f i r e  marshal) must be under the  s t a t e  personnel system, as indicated by the  
foregoing discussion. I f  there  are "exempt" personnel performing regular  
d iv is ion  operat ions,  the  v io la t ion  i s  t h e i r  designation as exempt, r a the r  than 
t h e i r  duty assignments. In other  contexts ,  however, the  exempt pos i t ions  are 
pr2scribed by s t a t u t e  and, except as expressly provided by the  s t a t u t e ,  there  i s  
no general r u l e  prohibi t ing exempt personnel from perfcrming the  sane dut ies  as • 
covered enployees. 

CONCLUSIONS: 

1. Tire only exempt pos i t ions  which zre authorized f o r  the  d iv i s jon  of 
emergency services  are  the d i r e c t o r ,  the f i r e  marshal and such other  pos i t ions  as 
nay be authorized by the governor pursuant to  his emergency powers, to  be f i l l e d  
only for  the d3ration of the emergency. 

2. The funding or any prohibi t ion on funding of exempt pcs i t  ions can only 
be dzternined on a case-by-case considerat ion of each source of funding as  i t  
applies to each posi t ion.  

3 .  There i s  no general l imi ta t ion  on the du t i e s  which l e g a l l y  sxempt 
e ~ p l o y e e s  nay perform. 

C C :  s i l l  Thc~iScn 
Perfcrmanc? Aud it Man3ger 



August  19, 1975 

TO: All State Agencies 

F R ~ :  Bruce E .  Babbitt, Attorney General 
9 

RE: The P u b l i c  Notice and Minute ~ a k i n g '  
Requirements Under Arizona's Open 
Meeting Act ,  as anend& L - w s  1 9 7 5  

Severa l  q u e s t i o n s  have arisen as t o  the specific 
requirements inlposed by Arizona's Open Meeting A c t  with 
respect to thu  giving of not ice  of publ ic  meetings. I n  
addi t ion ,  the Legislature,  in  i t s  l a s t  regular session, 
amended t h e  Open Meeting A c t  by i n c l u d i n g  s p e c i f i c  re- 
qireraents w i t h  respect to the t a k i n g  of minutes of 
public meetings. Thin mezwrandum i s  designed to c l a r i f y  
the public n o t i c e  requir-ents  imposed under t h e  A c t  and 
t o  inform all s t a t e  a g e n c i e ~  of the r e c e n t l y  e n a c t e d  
minute t d c i n g  r e q u i r e m e n t s .  

If you h.\ve any questions regarding  t h i s  nsernorandum, 
c a l l  R-derick G .  McDougall, C h i e f  Counsel of the 

civil D i v i s i o n  a t  271-3562, 

PUBLIC NOTICE REQUIREKENTS 

It has been sta ted  that an "open meeting" is open 
~ n l y  i n  theory if L ! e  publ ic  has no knowledge of t h e  
t h e  and place  a t  which it is to  be he ld .  7 5  Ham-L. 
pev. 1199 (1962). The r i g h t  to attend and part ic ipate  
in an open m e t i n g  i s  c o n t i n g e n t  upon sufficient n o t i c e  
bring g iven .  L i k e  other  acts, Arizona's Open Meeting 
~t a f fo rds  f e w  statutory requirements for t h e  mechanics 
of g iv ing n o t i c e  of neet ings  of govern ing  bodies. 

A . R . S .  5 38-431.02,  added Laws 1 9 7 4 ,  which sets 
.., forth the publ ic  notice requiresents, p r o v i d e s  as  fo l lows:  

A.  P u b l i c  n o t i c e  of a l l  regular 
meetings of governing b o d i e s  
shall b e  given as f o l l o r r s :  

1. The state and its agencies, board3 
and emissions s h a l l  f i l e  a statement with 
the secretary of s t e t e  stating where a l l  
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notfcea of  the!; meet ings  and the meet ings  
of t h e i r  c o m i t c e e s  and subsommlttees w i l l  
be posted and s i a l l  q i v e  such p u b l i c  notice 
as is  r e ~ ~ o n n b l ?  and p r a c t i c a b l e  a s  to  t h e  
t i m e  and place  of a l l  r e g u l a r  meet ings .  

2.   he c o u n t i e s  and their agenc ie s ,  
boards and c o ~ x l . i s s i o n s ,  s choo l  d i s t r i c t s ,  
and other spec ia l  d i s t r i c t s  s h a l l  f i l e  a 
statement w i t h  t h e  c l e r k  of t h e  board of  
supervisors s t z t l n g  where a l l  n o t i c e s  of  
the i r  mee t inqs  and t h e  meetings of t h e i r  
corzittees acd subcomittees w i l l  be posted 
and s h a l 1 , g i v e  such  p u b l i c  n o t i c e  a s  is 
r e a s o n a b l e  and p r a c t i c a b l e  a s  t o  the time 
and place of a l l  r e g u l a r  meet ings .  

3. The c i t i e s  and towns and t h e i r  
agencies, boards  and commissions s h a l l  f i l e  
a statement with the c i t y  c l e r k  or mayor 's  
office s t a t i n g  where a l l  notices of t h e i r  
meetings a n d  t h e  meet ings  of t h e i r  corn- 
rnittees and s u b c o m i t t e e s  w i l l  be pos t ed  
and s h a l l  give s u c h  p u b l i c  n o t i c e  as is 
r e a s o n a b l e  and p r a c t i c a b l e  a s  t o  the t i m e  
and p l a c e  o f  a l l  r e g u l a r  meet ings .  

B. If an e x e c u t i v e  s e s s i o n  on ly  w i i l  
be he ld ,  t h e  n o t i c e  s h a l l  be g iven  to t h e  
member8 of  t h e  govern ing  body, and t o  the 
g e n e r a l  p u b l i c ,  s t a t i n g  the s p e c i f i c  pro- 
vision of  law a u t h o r i z i n g  t h e  e x e c u t i v e  
sesaion. 

C. Meetings o t h e r  than regularly 
scheduled meet ings  s h a l l  n o t  be  he ld  with- 
out a t  least twenty- four  hour s '  n o t i c e  to 
t h e  members of the governing body and the 
general p u b l i c .  I n  case of an  a c t u a l  emcr- 
gency, a meeting m a y  be held upon such n o t i c e  
a8 i s  a p p r o p r i a t e  t o  t h e  c i rcumstances .  

D. A meeting can be recessed and h e l d  
w i t h  shor t e r  notice i f  public notice is q i v c n  
as r e q u i r e d  i n  paragraph A of t h i s  section. 
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The Open M ~ , e t i . g  A c t  when o r i g i n a l l y  enacted i n  1 9 6 2  
made no s p e c i f i c  p r k ~ v i s i o n  f o r  t h e  y i v i n q  of n o t i c e .  W h i l e  
the requiresents se? f o r t h  i n  t h e  1974 amendments provide 
some guidelines, t h z  particular mechanics of g i v i n g  n o t i c e  
have n o t  been s e t  f o r t h .  Moreover, t h e  l a n q u a g e  used i n  
t h e  1974 amendments r e l a t i n g  t o  n o t i c e  is ~ i g u o u s ,  con- 
fus ing  and o f t e n  co ;> t r ad i c to ry .  Without engaging i n  a l o n g  
d i s c u s s i o n  of the rnmy problems involved ,  w e  offer t h e  f o l -  
lowing guidelines t o  be fol lowed i n  complying with t h e  n o t i c e  
requi rements  of A.R.S. 5 38-431.02. Although an agency i n  
following these g u i d e l i n e s  w i l l  i n  some cases do more than  
required by t h e  A c t ,  it should never  f a l l  s h o r t  of the A c t ' s  
requirenents. Being ove r -cau t ious  i s  c e r t a i n l y  justified, 
hatre-r, i n  view of t h e  serious consequences for v i o l a t i n g  
the A c t -  F o r  example, a d e c i s i o n  made i n  a meeting f o r  w h i c h  
defective notice was g iven  may l i k e l y  be declared n u l l  and 
void by r e a s o n  of A.R.S. § 38-431.05. 

A. Statement t o  Secretarv of State 

0 Each state agency which is a governing body as d e f i n e d  
in A - R - S -  5 38-431 must f i l e  n s t a t emen t  w i t h  the S e c r e t a r y  
of State s t a t i n g  where n o t i c e s  of a l l  i t s  meet ings  and L?e 
meetings of i t s  corrmittees or  subcommittees w i l l  be pos t ed .  
See Appendix A f o r  a sample s t a t emen t .  The purpose  of  the  
statement f s to  p rov ide  in fo rma t ion  t o  the p u b l i c  r e g a r d i n g  
the p l a c e  where it can  f i n d  n o t i c e s  of t h e  govern ing  body'e 
meetings.  G e n e r a l l y ,  a governing body w i l l  post notices of  
its mee t ings  d i r e c t l y  o u t s i d e  the door  t o  F t o  o f f i c e s  o r  on 
a b u l l e t i n  boa rd  i n  t h e  lobby of t h e  b u i l d i n g  in which t h e  
governing body's o f f i c e s  are l o c a t e d .  Governing bod ie s  which  
hold regular meetings on t h e  same day o f  each month may p o s t  
n o t i c e s  of such  meetings by p rov id ing  t h e  i n f o r m a t i o n  under 
the m y ' s  name i n  t h e  b u i l d i n g  d i r e c t o r y .  For  example, t h e  
directory listing i n  t h e  lobby of the b u i l d i n g  might look a s  
fol lows:  

~ r i z o n a  Accountancy Board R o a m  202 
(Regular meet ings  every 2nd Monday of each month) 

Reqular m e e t i n g s  are g e n e r a l l y  t hose  required t o  be 
conducted on a r e g u l a r  ba s i s  by  s t a t u t e  and the d a t e s  o F  
which are set by stacute, rule. ord  inanca, r q ~ n 1 t 1 t  in11 or 
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custom. F o r  e a c h  r e g u l a r  m e o t i n g ,  the g o v e r n i n g  body must  
post a Notice of R ~ , u l a r  Meeting a t  the place d e s c r i b e d  i n  
t h e  s t a t e m e n t  f i l e d  w i t h  t h e  S e c r e t d r y  of S t a t e  as d e s c r i b e d  
above.  See - Appendi: B for a sample  N o t i c e  of Regular  Meet- 
ing .  The p o s t i n g  oi this notice nust be done  as f a r  i n  ad- 
vance  of the r e g u l a r  m e e t i n g  as  i s  r e a s o n a b l e  and i n  no 
e v e n t  less t h a n  2 4  hours prior t o  t h e  mee t ing .  In a d d i t i o n ,  
t h e  g o v e r n i n g  body n u s t  g i v e  a d d i t i o n a l  n o t i c e  a s  i s  r e a s o n -  
a b l e  unc?er t h e  c i r m s t a n c e s ,  Several t y p e s  of a d d i t i o n a l  
n o t i c e s  w h i c h  migh t  be g i v e n  are d e s c r i b e d  i n  Paragraph  F 
be low. 

C. S p e c i a l  ~ e e t i n q s  Other Than Emerqency Meetings 

Special m e e t i n g s  are a l l  x e t i n g s  o t h e r  t h a n  r e g u l a r  
m e e t i n g s .  F o r  each r?ecial m e e t i n g ,  t h e  g o v e r n i n g  body 
must post  a Notice of Special Meet ing  a t  t h e  p l a c e  described 
in t h e  statement f i l e d  w i t h  t h e  S e c r e t a r y  o f  S t a t e .  See 
Appendix C f o r  a sanple N o t i c e  o f  S p e c i a l  Meeting.    he 
g o v e r n i n g  body s h o u l d  a l s o  g i v e  s u c h  a d d i t i o n a l  n o t i c e  as 
i s  r e a s o n a l l e  under  t h e  c i r c u m s t a n c e s .  S e e  - Paragraph  F . 

below. T h i s  a d d i t i o n a l  n o t i c e  m u ~ t  i n c l u d e  n o t i c e  b o t h  t o  
t h e  g e n e r a l  p u b l i c  and e a c h  member o f  the g o v e r n i n g  body. 
The s e v e r a l  n o t i c e 8  g i v e n ,  i n c l u d i n g  t h e  Notice of Speci-a1 
~ e e t f n g  p o s t e d  a s  d e s c r i b e d  above ,  must b e  accompl ished at 
l e a s t  2 4  h o u r s  prior t o  t h e  tine o f  t h e  s p e c i a l  m e e t i n g ,  
e x c e p t  i n  the c a s e  o f  an emergency mee t ing  covered  u n d e r  
Paragraph D below. 

D. Emergency Meet ings  

Emergency m e e t i n g s  are those s p e c i a l  m e e t i n g s  i n  which 
the g o v e r n i n g  body i s  u n a b l e  t o  g i v e  t h e  required 2 4  h o u r s  
n o t i c e .  I n  t h e  c a s e  of a n  a c t u a l  emergency, t h e  s p e c i a l  
meeting may be h e l d  "upon such n o t i c e  as i s  a p p r o p r i a t e  t o  
the circumstances". T h e  nature of t h e  n o t i c e  r e q u i r e d  i n  
emergency c a s e s  i a  o b v i o u s l y  uubject t o  a c a s e  by case 
a n a l y s i s  and c a n n o t  be  specified by g e n e r a l  r u l e s .  However, 
any r e l a x a t i o n  or d e v i a t i o n  i n  t h e  norinal manner of p r o v i d -  
ing notice of m e e t i n g s ,  e i t h e r  t o  t h e  g e n e r a l  p u b l i c  or  to 
m e m b e r s  of the g o v e r n i n g  body, must  be c a r e f u l l y  s c r u t i n i z e d  
and can be j u s t i f i e d  o n l y  for c o m p e l l i n g  p r a c t i c a l  l i m i t a -  
t i o n s  o n  t h e  a b i l i t y  of  tho governing body to f o l l o w  its 
. r o m l  n o t i c e  p r o c e d u r e s .  
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E. Executive Sessions 

An executive session is nothing more than a meeting 
(regular or speci~l) w h e r e i n  the governing body is allowed 
under the Open Meeting Act to discuss and deliberate o n  
matters in secret. See A.R.S. S 38-431.03. Separate 
notice need not be of an executive session if it is 
held in conjunction with a properly noticed regular or 
special meeting. However, where only an executive session 
will be held, all notices of the meeting must state the 
specific provision of law authorizing the executive ses- 
sion, including a reference to the appropriate paragraph 
of Subsection A of A.R.S. S 38-431.03. - See Appendix D for 
a sample Notice of Executive Session. 

F. Additional Notice 

In deciding what types cf notice shall be given in 
addition to postinc. governing bodies should consider the 
following: 

1, Newspaper Publications 

In many cases, notice of meetings can be 
disseminated by providing press releases to 
newspapers published in t h e  area in which 
notice is to be given. In addition, paid 
legal notices in such newspapers may be pur- 
chased by the governing body. 

2, Mailing List 

Some bodies may wish to provide a 
mailing list whereby persons desiring to 
obtain notices of meetings may ask to be 
placed on a mailing list. All notices of 
meetings issued will then be mailed to those 
appearing on the current mailing list. 

3 .  Articles or Notices in Professional 
or Business publications 

In addition, the governing body may ob- 
tain publicstion of articles or notices in 
those profe3sional and business publications 
relating to the agency'a f i o l d  of regulation. 
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I t  i s  n o t  ne* -e s sa ry  that all of these t ypes  of n o t i c e s  
be g iven .  Indeed,  merely  p r o v i d i n g  n o t i c e  throuqh t h e  u s e  
of a m a i l i n g  l f e t  and by ? s t i n g  should  be s u f f i c i e n t  i n  
most c a s e s .  Neither shoc3d t h e  above l i s t i n g s  be c o n s i d e r e d  
e x c l u s i v e  a n d ,  to the e x t e n t  o t h e r  forms o f  n o t i c e  a r e  reas- 
onably a v a i l a b l e ,  they s h c u l d  be used. 

The f i r s t  r e q u i r e m e n t  f o r  t a k i n g  w r i t t e n  minutes  of 
meetings c f  gove rn ing  bcdiea was inc luded  i n  the Open Meet- 
ing A c t  by t h e  L e g i s l a t u r e  i n  1 9 7 4 .  The 1974 m n d m e n t ,  
however, p rov ided  very l i t t l e  d e t a i l  as t o  w h a t  t h e  minutes  
must i n c l u d e .  The o r i g i n a l  minute t a k i n g  requirement  read, 
as fo l lows :  

*B. Governing b o d i e s ,  except f o r  
subcommittees, s h a l l  p rov ide  f o r  t h a  t a k i n g  
of written minutes of all t h e i r  meetings. 
Such minutes  s h a l l  be p i o p e r l y  and accur- 
a t e l q V  recorded as to a l l  l e g a l  a c t i o n  t a k e n  
and open t o  p u b l i c  inspection except as 
otherwise s p e c i f i c a l l y  p rov ided  by s t a t u t e .  

A.R.S. S 38-431.01. 

In i t s  last regular s e s s i o n ,  t h e  L e g i s l a t u r e  amended t h i s  
s e c t i o n  t o  read i n  part as fo l lows:  

* *B. A l l  govern ing  bodies, excep t  
for s u b c m i t t e e e ,  s h a l l  p rov ide  f o r  t h e  
t a k i n g  of written m i n u t e s  of  a l l  t h e i r  
o f f i c i a l  mee t ings .  Such minutes  s h a l l  i n -  
c l u d e ,  b u t  n o t  be limited t o :  (1) t h e  day, 
t i m e  and p l a c e  of t h e  meeting, ( 2 )  t h e  nu=- 
bers of the gove rn ing  body recorded  as 
either present o r  absent, ( 3 )  an accurate 
d e s c r i p t i o n  of all m a t t e r s  proposed,  dis- 
cussed o r  d e c i d e d ,  and t h e  names of members 
who proposed and seconded each  motion. 

C. The m i n u t e s  or  r eco rd ing  s h a l l  be 
open t o  p u b l i c  i n s p e c t i o n  three working days  
after t h e  meet ing  e x c e p t  as o t h e r w i s e  speci- 
f i c a l l y  p rov ided  by t h i s  a r t i c l e .  . 

A.R.S.  S 38-431.01, as 
anended Laws 1975 ( e f f .  
9 / 1 2 / 7 5 ) .  
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You should ncte that t h i s  s e c t i o n  requ ire s  t h a t  the  
minutes or recording  be open to public i n s p e c t i o n ,  except 
as  otherwise spec:,fically. provided by this a r t i c l e .  The 
specific exception r~ferred to is the provision in A.R.S.  
S 33-431.03 which provides  that minutes of e x e c u t i v e  ses -  
sions s h a l l  be kept confidential. 

BEB: P:?!4: lc 




