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SUMMARY 

The O f f i c e  of t h e  Audi to r  General  h a s  conducted a  performance a u d i t  of t h e  

Board of P o d i a t r y  Examiners i n  response t o  a January  1 8 ,  1982, r e s o l u t i o n  

of t h e  J o i n t  L e g i s l a t i v e  Overs igh t  Committee. T h i s  performance a u d i t  was 

conducted a s  a  p a r t  of t h e  Sunset  Review s e t  f o r t h  i n  Arizona Revised 

S t a t u t e s  (A.R.S.) §§41-2351 through 41-2379 and i s  a  follow-up t o  t h e  1981  

Sunset  Review of t h e  Board. 

The Board w a s  c r e a t e d  a s  t h e  Board of Chiropody i n  1941  and renamed t h e  

Board o f  P o d i a t r y  Examiners i n  1964. O r i g i n a l l y  c o n s i s t i n g  of t h r e e  

p r o f e s s i o n a l  members, t h e  Board now has  f i v e  members, two of which a r e  

laymen. Board members a r e  appo in ted  by t h e  Governor f o r  f i v e - y e a r  terms.  

Board d u t i e s  i n c l u d e  conduct ing examinat ions ,  e v a l u a t i n g  a p p l i c a t i o n s  f o r  

l i c e n s u r e ,  renewing l i c e n s e s ,  promulgating r u l e s  and r e g u l a t i o n s ,  and 

r e s o l v i n g  compla in t s .  

The Board h a s  made improvements i n  two s p e c i f i c  a r e a s  of l e g i s l a t i v e  

i n t e r e s t .  F i r s t ,  t h e  Board h a s  reduced i t s  compla in t  r e s o l u t i o n  t ime from 

a n  average  of e i g h t  months p e r  complaint  t o  two months. Second, t h e  Board 

minutes  now record  a l l  l e g a l  a c t i o n s ,  and Board f i l e s  a r e  g e n e r a l l y  

complete.  Also,  t h e  Board ' s  At to rney  General  r e p r e s e n t a t i v e  i s  now 

prov id ing  s a t i s f a c t o r y  and t i m e l y  a s s i s t a n c e  t o  t h e  Board. Our 1981  

Sunset  Review found t h a t  p r e v i o u s  At to rney  General  r e p r e s e n t a t i v e s  d i d  n o t  

p r o v i d e  t i m e l y  i n v e s t i g a t i v e  s e r v i c e s  and f o r m a l  h e a r i n g  a s s i s t a n c e .  

S i n c e  t h e  l a s t  Sunset  Review, however, t h e  At to rney  G e n e r a l ' s  O f f i c e  h a s  

n o t  been invo lved  i n  complaint  i n v e s t i g a t i o n s .  

Complaint I n v e s t i g a t i o n s  
Can Be F u r t h e r  S t reng thened  ( S e e  page 1 1 )  

Although now more t i m e l y ,  complaint -handl ing p rocedures  r e q u i r e  f u r t h e r  

improvement. The Board shou ld  c o n t r a c t  f o r  t h e  s e r v i c e s  of a n  independent  

p r o f e s s i o n a l  medical  i n v e s t i g a t o r  t o  f r e e  Board members from i n v e s t i g a t i n g  



compla in t s .  Board members may l a c k  t h e  t ime  and e x p e r t i s e  t o  conduct  

thorough complaint  i n v e s t i g a t i o n s .  A d d i t i o n a l l y ,  b o t h  t h e  At to rney  

G e n e r a l ' s  O f f i c e  and t h e  L e g i s l a t i v e  Counci l  c a u t i o n  a g a i n s t  Board members 

i n v e s t i g a t i n g  and a d j u d i c a t i n g  compla in t s .  

The Board shou ld ,  as a  m a t t e r  of c o u r s e ,  r e q u i r e  t h a t  compla inan t s  be 

c o n t a c t e d  and d o c t o r s '  medical  r e c o r d s  reviewed d u r i n g  complaint  

i n v e s t i g a t i o n s .  These a c t i o n s  h e l p  t o  e n s u r e  thorough i n v e s t i g a t i o n s  and 

i m p a r t i a l i t y  i n  t h e  Board's  decision-making p rocess .  

F i n a l l y ,  t h e  Board h a s  n o t  complied w i t h  s t a t u t o r y  p r o v i s i o n s  des igned  t o  

p r o t e c t  t h e  c o n f i d e n t i a l i t y  of compla inan t s  and p a t i e n t s .  Names of 

compla inan t s  have been improper ly  d i s c l o s e d  t o  d o c t o r s  involved i n  t h e  

compla in t .  Also ,  complainant  and p a t i e n t  names have been improper ly  

d i s c l o s e d  i n  Board minutes .  The Board should comply w i t h  s t a t u t o r y  

p r o v i s i o n s  on c o n f i d e n t i a l i t y  by wi thho ld ing  names of complainants  from 

d o c t o r s  invo lved  i n  t h e  c a s e  and keeping complainant  and p a t i e n t  names 

from appear ing  i n  minu tes  a v a i l a b l e  t o  t h e  p u b l i c .  

Some S t a t u t e s  Are 
Unnecessary (See page 19)  

Some Board s t a t u t e s  governing t h e  p r a c t i c e  of P o d i a t r y  do n o t  s e r v e  a  

v a l i d  p u b l i c  purpose  and cou ld  be e l i m i n a t e d .  S t a t u t o r y  r e s t r i c t i o n s  on 

t h e  o f f e r i n g  of g i f t s  (such a s  a d v e r t i s i n g  f r e e  examinat ions)  a r e  

unnecessa ry  and cou ld  be e l i m i n a t e d .  The Board h a s  never  rece ived  a  

p a t i e n t  complaint  r egard ing  g i f t s  and h a s  o t h e r  s t a t u t o r y  a u t h o r i t y  t o  

c o n t r o l  f r a u d u l e n t  o r  mis lead ing  a d v e r t i s i n g .  The United S t a t e s  

Department of J u s t i c e  c o n s i d e r s  t h e  Board ' s  g i f t  r e s t r i c t i o n s  

a n t i c o m p e t i t i v e  and recommends t h e i r  removal from t h e  s t a t u t e s .  



R e s t r i c t i o n s  on where p o d i a t r i s t s  nay p r a c t i c e  a r e  a l s o  unnecessary  t o  

p r o t e c t  p u b l i c  h e a l t h ,  s a f e t y  and w e l f a r e .  No o t h e r  h e a l t h  r e g u l a t o r y  

Board i n  Arizona h a s  a  s i m i l a r  p r o v i s i o n  and Board members s t a t e  t h e r e  i s  

no need t o  r e t a i n  t h e  s t a t u t o r y  language which p r o h i b i t s  p o d i a t r i s t s  from 

p r a c t i c i n g  

". . . i n  c o n n e c t i o n  w i t h  a  beauty  p a r l o r ,  barbershop,  
t u r k i s h  b a t h ,  shoe s t o r e ,  depar tment  s t o r e ,  massage 
p a r l o r ,  o r  o t h e r  such commercial e s t a b l i s h m e n t . "  

iii 



INTRODUCTION AND BACKGROUND 

The O f f i c e  of t h e  Audi to r  General  h a s  conducted a  performance a u d i t  of t h e  

Board of P o d i a t r y  Examiners i n  response  t o  a  January  1 8 ,  1982, r e s o l u t i o n  

of t h e  J o i n t  L e g i s l a t i v e  Overs igh t  Committee. T h i s  performance a u d i t  was 

conducted as a  p a r t  of t h e  Sunset  Review s e t  f o r t h  i n  Arizona Revised 

S t a t u t e s  (A.R.S.) SS41-2351 th rough  41-2379 and i s  a  follow-up t o  t h e  1981  

Sunset  Review of t h e  Board. 

P o d i a t r y  i s  t h e  s p e c i a l t y  of medicine  which Arizona law d e f i n e s  a s  t h e  

". . . d i a g n o s i s  of medica l ,  s u r g i c a l ,  mechanical ,  
m a n i p u l a t i v e  o r  e l e c t r i c a l  t r e a t m e n t  of a i l m e n t s  of t h e  
human f o o t  and l e g  but does  n o t  i n c l u d e  amputat ion of 
f o o t ,  t o e  o r  l e g  n o r  a d m i n i s t r a t i o n  of a n e s t h e t i c  o t h e r  
t h a n  l o c a l . "  

There are 1 8 1  p o d i a t r i s t s  l i c e n s e d  t o  p r a c t i c e  i n  Arizona.  Of t h o s e ,  1 0 1  

r e s i d e  w i t h i n  t h e  S t a t e .  

The Board w a s  c r e a t e d  a s  t h e  Board of Chiropody i n  1941  and renamed t h e  

Board o f  P o d i a t r y  Examiners i n  1964. O r i g i n a l l y  c o n s i s t i n g  of t h r e e  

p r o f e s s i o n a l  members, t h e  Board now h a s  f i v e  members, two of which a r e  

laymen. Board members a r e  appo in ted  by t h e  Governor f o r  f ive -year  terms.  

The L e g i s l a t u r e  i n  1982 enac ted  s e v e r a l  changes  i n  t h e  Board 's  s t a t u t e s .  

These changes  provided t h e  Board a u t h o r i t y  t o  a c c e p t  t h e  r e s u l t s  of a 

w r i t t e n  examinat ion a d m i n i s t e r e d  by t h e  N a t i o n a l  Board of P o d i a t r y  

Examiners i n  l i e u  of a  w r i t t e n  examinat ion p repared  by t h e  Board. I n  

a d d i t i o n ,  p o d i a t r i s t s  were g r a n t e d  h o s p i t a l  p r i v i l e g e s .  F i n a l l y ,  v a r i o u s  

u n p r o f e s s i o n a l  conduct  r e s t r i c t i o n s  were added i n c l u d i n g  t h e  c h a r g i n g  of 

e x c e s s i v e  f e e s .  



Board d u t i e s  i n c l u d e  conduct ing examina t ions ,  e v a l u a t i n g  

a p p l i c a t i o n s  f o r  l i c e n s u r e  and l i c e n s e  renewal ,  promulgating r u l e s  

and r e g u l a t i o n s  and r e s o l v i n g  compla in t s .  Table  1 g i v e s  a  summary 

of t h e  Board 's  a c t i v i t i e s  f o r  t h e  l a s t  f i v e  y e a r s .  

TABLE 1 

BOARD WORK LOAD INDICATORS FOR 
FISCAL YEARS 1979-80 THROUGH 1983-84" 

Es t imated  

L icens ing  
Exam a p p l i c a t i o n s  
New l i c e n s e s  i s s u e d  
L i c e n s e  renewals  

Complaint Ac t ions  
Complaints 
I n v e s t i g a t i o n s  

under taken  
In formal  h e a r i n g s /  

i n t e r v i e w s  
Formal h e a r i n g s  
D i s c i p l i n e  a c t i o n s  

t a k e n  

* Source:  budget r e q u e s t s  f o r  f i s c a l  y e a r s  1979-80 through 1983-84 and Board r e c o r d s  

S t a f f i n g  and Funding 

The Board h a s  no f u l l - t i m e  suppor t  s t a f f .  A l l  suppor t  f u n c t i o n s  

a r e  p rov ided  by t h e  Department of A d m i n i s t r a t i o n  through t h e  

Arizona S t a t e  Boards '  A d m i n i s t r a t i v e  O f f i c e  (ASBAO). The O f f i c e  

was e s t a b l i s h e d  i n  1976 and a d m i n i s t e r s  suppor t  f u n c t i o n s  t o  1 0  

boards .  



The Board d e r i v e s  i t s  revenues  from examinat ion and l i c e n s e  f e e s .  

C u r r e n t l y ,  f e e s  a r e  $150 f o r  examinat ions ,  $75 p e r  l i c e n s e  and $100 

f o r  renewals .  Revenues and  e x p e n d i t u r e s  f o r  f i s c a l  y e a r s  1979-80 

th rough  1982-83 and t h e  Board 's  budget and a n t i c i p a t e d  revenues  f o r  

f i s c a l  y e a r  1983-84 a r e  shown i n  Tab le  2. 

TABLE 2 

BOARD ACTUAL REVENUES AND EXPENDITURES FOR 
FISCAL YEARS 1979-80 THROUGH 1982-83 AND 

ESTIMATED REVENUES AND EXPENDITURES FOR FISCAL YEAR 1983-84* 

w Revenues : 
Balance from p r i o r  

y e a r  
90 p e r c e n t  of 

r e c e i p t s  
T o t a l  revenues  

Expendi tu res  : 
Persona l  s e r v i c e s /  

ERE 
P r o f e s s i o n a l  and 

o u t s i d e  s e r v i c e s  

I, 
Trave l  : 

In -S ta te  
Out-of-State 

Other o p e r a t i n g  
e x p e n d i t u r e s  

Equipment 
T o t a l  

e x p e n d i t u r e s  

Balance forward t o  
nex t  y e a r  

Es t imated  
1979-80 1980-81 1981-82 1982-83 1983-84 

* Source: budget r e q u e s t s  f o r  f i s c a l  y e a r s  1979-80 th rough  1983-84 
** Budget documents show a d i s c r e p a n c y  of $100 between t h e  amount c a r r i e d  forward i n  

f i s c a l  y e a r  1980-81 and t h e  b a l a n c e  from p r i o r  y e a r  f o r  f i s c a l  1981-82. 
*** $4,600 of 1982-83 90% f i g u r e  i s  1981-82 renewal revenue r e c e i v e d  i n  1981-82 f i s c a l  

y e a r  but  n o t  d e p o s i t e d  u n t i l  ( J u l y )  1982-83 f i s c a l  y e a r .  



Audit  Scope 

The a u d i t  addressed  t h e  11 Sunse t  f a c t o r s  i n  A.R.S. $41-2354 and 3  

s p e c i f i c  l e g i s l a t i v e  concerns  found i n  House B i l l  2325, Second Regular  

S e s s i o n ,  1982: 

"The s u n s e t  review of t h e  s t a t e  board of p o d i a t r y  
examiners s h a l l  c o n s i d e r  i n  p a r t i c u l a r  whether  t h e  
board h a s  : 
1. Received t h e  i n f o r m a t i o n  and a s s i s t a n c e  i t  needs  
from t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  t o  comply w i t h  t h e  
laws of t h i s  s t a t e  and t o  r e s o l v e  compla in t s  i n  a  
t i m e l y  and thorough manner. 
2. Resolved c o m p l a i n t s  i n  a t i m e l y  and thorough manner. 
3 .  Improved t h e  documentat ion of i t s  d e c i s i o n  making 
p r o c e s s  t o  a l l o w  f o r  a  thorough,  independent  
q u a l i t a t i v e  e v a l u a t i o n  of t h e  p rocess .  

A d d i t i o n a l l y ,  we reviewed Board s t a t u t e s  and r u l e s  t o  de te rmine  i f  any 

were unnecessa ry  o r  a n t i c o m p e t i t i v e .  

The Audi to r  General  and s t a f f  e x p r e s s  a p p r e c i a t i o n  t o  t h e  Board of 

P o d i a t r y  Examiners and t h e  s t a f f  of t h e  Arizona S t a t e  Boards' 

A d m i n i s t r a t i v e  O f f i c e  f o r  t h e i r  c o o p e r a t i o n  and a s s i s t a n c e .  



SUNSET FACTORS 

I n  accordance w i t h  A.R.S. 541-2354, t h e  L e g i s l a t u r e  should c o n s i d e r  t h e  

f o l l o w i n g  11 f a c t o r s  i n  d e t  e m i n i n g  whether t h e  Board of P o d i a t r y  

Examiners should  be c o n t i n u e d  o r  t e rmina ted  . 

1. O b j e c t i v e  and purpose  i n  e s t a b l i s h i n g  t h e  Board 

I n  1982, t h e  L e g i s l a t u r e  enac ted  HB 2325 which i n c l u d e d  a  g o a l s  and 

o b j e c t i v e s  s t a t e m e n t  f o r  t h e  Board: 

"The g o a l s  and o b j e c t i v e s  of t h e  s t a t e  board of 
p o d i a t r y  examiners a r e  t o  h e l p  a s s u r e  t h e  competency of 
p o d i a t r i s t s  and p reven t  conduct on t h e i r  p a r t  which 
would t end  t o  do harm t o  t h e  h e a l t h  and well-being of 
t h e  pub l ic . "  

The Board a s s u r e s  t h e  competency of p o d i a t r i s t s  through i t s  

q u a l i f i c a t i o n  requ i rements ,  examina t ions  of l i c e n s e  a p p l i c a n t s ,  

c o n t i n u i n g  e d u c a t i o n  requ i rements ,  compla in t  i n v e s t i g a t i o n s  and 

review of m a l p r a c t i c e  a c t i o n s .  

2. The e f f e c t i v e n e s s  w i t h  which t h e  Board h a s  m e t  i t s  o b j e c t i v e  and 

purpose  and t h e  e f f i c i e n c y  w i t h  which t h e  Board has  opera ted  

The Board has  improved i n  two a r e a s  found d e f i c i e n t  i n  t h e  p r e v i o u s  

Sunset  Review. F i r s t ,  t h e  Board h a s  reduced t h e  t ime  i t  t a k e s  t o  

r e s o l v e  compla in t s  from a n  average  of e i g h t  months p e r  complaint  t o  

two months. Second, t h e  Board h a s  developed and implemented a n  

improved examinat ion g rad ing  procedure  which i s  c o n s i s t e n t  and f a i r .  

Also,  t h e  Board 's  At to rney  General  r e p r e s e n t a t i v e  i s  now prov id ing  

s a t i s f a c t o r y  and t i m e l y  a s s i s t a n c e  t o  t h e  Board. Our 1981 Sunset  

Review found t h a t  p r e v i o u s  At to rney  General  r e p r e s e n t a t i v e s  d i d  no t  



p r o v i d e  t i m e l y  i n v e s t i g a t i v e  s e r v i c e s  and f o r m a l  hear ing  a s s i s t a n c e .  

S i n c e  t h e  l a s t  Sunset  Review, however, t h e  A t t o r n e y  G e n e r a l ' s  Of f ice  

h a s  n o t  been invo lved  i n  complaint  i n v e s t i g a t i o n s .  

Although t h e  Board of P o d i a t r y  Examiners h a s  improved t h e  t i m e l i n e s s  

of i t s  complaint  i n v e s t i g a t i o n s ,  complaint-handling p rocedures  c a n  be 

f u r t h e r  s t r e n g t h e n e d .  The Board shou ld  c o n t r a c t  f o r  t h e  s e r v i c e s  of 

a n  independent  medica l  i n v e s t i g a t o r .  Also,  compla inan t s  should  be 

c o n t a c t e d  and d o c t o r s '  medical  r e c o r d s  reviewed i n  every  c a s e .  I n  

a d d i t i o n ,  t h e  Board h a s  n o t  complied w i t h  s t a t u t o r y  p r o v i s i o n s  

des igned  t o  sa feguard  t h e  c o n f i d e n t i a l i t y  of complainants  and p a t i e n t s  

( s e e  page 1 1 ) .  

3.  The e x t e n t  t o  which t h e  Board h a s  o p e r a t e d  w i t h i n  t h e  p u b l i c  i n t e r e s t  

The Board 's  f u n c t i o n s  of l i c e n s i n g  a p p l i c a n t s  and i n v e s t i g a t i n g  

compla in t s ,  i f  done e f f e c t i v e l y ,  s e r v e  t o  p r o t e c t  t h e  p u b l i c  from 

incompetent  o r  unscrupulous  p r a c t i t i o n e r s .  However, s t a t u t o r y  

p r o v i s i o n s  p r o h i b i t i n g  p o d i a t r i s t s  from o f f e r i n g  g i f t s  and r e s t r i c t i n g  

where p o d i a t r i s t s  may p r a c t i c e  a r e  unnecessary  and do not  b e n e f i t  t h e  

p u b l i c  ( s e e  page 1 9 ) .  

4.  The e x t e n t  t o  which r u l e s  and r e g u l a t i o n s  promulgated by t h e  Board a r e  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  mandate 

The Board ' s  r u l e s  and r e g u l a t i o n s  were reviewed f o r  c o n s i s t e n c y  w i t h  

s t a t u t e s  and were approved by t h e  At to rney  General .  The Board i s  

p r e s e n t l y  d r a f t i n g  new r u l e s  and r e g u l a t i o n s  i n  accordance w i t h  t h e  

new s t a t u t e s  t h a t  went i n t o  e f f e c t  J u l y  24, 1982. 



5. The e x t e n t  t o  which t h e  Board h a s  encouraged i n p u t  from t h e  p u b l i c  

b e f o r e  promulgating i t s  r u l e s  and r e g u l a t i o n s  and t h e  e x t e n t  t o  which 

i t  h a s  informed t h e  p u b l i c  a s  t o  i t s  a c t i o n s  and t h e i r  expected impact 

on t h e  p u b l i c  

The Board h a s  n o t  promulgated any r u l e s  and r e g u l a t i o n s  s i n c e  t h e  1981  

Sunse t  Review. The Board h a s  r e t a i n e d  a  law c l e r k  t o  develop and 

amend r u l e s  and r e g u l a t i o n s  based on t h e  Board 's  1982 l e g i s l a t i o n .  

The Board a p p e a r s  t o  have complied w i t h  t h e  Open Meeting Law. Minutes 

of Board mee t ings  now record  a l l  l e g a l  a c t i o n s  and t r a n s c r i p t s  of 

f o r m a l  h e a r i n g s  a r e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a t  t h e  Board 

o f f  i c e .  

6. The e x t e n t  t o  which t h e  Board h a s  been a b l e  t o  i n v e s t i g a t e  and r e s o l v e  

c o m p l a i n t s  t h a t  a r e  w i t h i n  i t s  j u r i s d i c t i o n  

The Board i n v e s t i g a t e s  consumer compla in t s .  The Board on a d v i c e  from 

i t s  At to rney  General  r e p r e s e n t a t i v e  h a s  d i s c o n t i n u e d  a c t i n g  on 

d o c t o r s '  compla in t s  a g a i n s t  o t h e r  d o c t o r s '  a d v e r t i s i n g  on t h e  premise  

t h a t  t h e  Board shou ld  pursue  on ly  c a s e s  1 )  demons t ra t ing  t h a t  a  

complainant  h a s  been mis led  o r  2) i n v o l v i n g  f r a u d u l e n t  p r a c t i c e s .  

Although t i m e l i n e s s  h a s  improved, t h e  ~ o a r d ' s  complaint-handling 

p rocedures  c a n  be f u r t h e r  s t r e n g t h e n e d .  The Board should c o n t r a c t  f o r  

t h e  s e r v i c e s  of a n  independent  p r o f e s s i o n a l  medica l  i n v e s t i g a t o r  t o  

p r o v i d e  more t i m e  and e x p e r t i s e  r e q u i r e d  f o r  thorough i n v e s t i g a t i o n s .  

I n  a d d i t i o n ,  t h e  Board should r e q u i r e  t h a t  compla inan t s  be c o n t a c t e d  

and d o c t o r s '  medical  r e c o r d s  reviewed i n  every  c a s e .  



7. The e x t e n t  t o  which t h e  At to rney  General  o r  any o t h e r  a p p l i c a b l e  

agency of S t a t e  government h a s  t h e  a u t h o r i t y  t o  p r o s e c u t e  a c t i o n s  

under  enab l ing  l e g i s l a t i o n  

The Board 's  e n a b l i n g  l e g i s l a t i o n  l i s t s  a c t s  which a r e  c l a s s i f i e d  a s  

misdemeanors and may be enforced  by t h e  coun ty  a t t o r n e y .  I n  a d d i t i o n ,  

t h e  At to rney  Genera l  h a s  a u t h o r i t y  t o  s e e k  i n j u n c t i v e  r e l i e f  a g a i n s t  

v i o l a t i o n s  of t h e  Board 's  s t a t u t o r y  p r o v i s i o n s .  

8. The e x t e n t  t o  which t h e  Board h a s  addressed  d e f i c i e n c i e s  i n  t h e  

enab l ing  s t a t u t e s  which p r e v e n t  i t  f rom f u l f i l l i n g  i t s  s t a t u t o r y  

mandate 

L e g i s l a t i o n  enac ted  i n  1982 made s e v e r a l  changes  i n  Board and r e l a t e d  

s t a t u t e s  : 

HB 2325 c o n t i n u e d  t h e  Board and made changes i n  a p p l i c a t i o n  and 

examinat ion p rocedures ,  r e l i c e n s u r e  and f e e  p r o v i s i o n s  and o t h e r  

a r e a s ;  and 

HB 2175 g r a n t e d  h o s p i t a l  p r i v i l e g e s  t o  p o d i a t r i s t s .  

L e g i s l a t i o n  amending t h e  i n s u r a n c e  code t o  r e q u i r e  i n s u r a n c e  companies 

t o  r e p o r t  m a l p r a c t i c e  a c t i o n s  a g a i n s t  p o d i a t r i s t s ,  and p r o v i d i n g  

p e n a l t i e s  f o r  noncompliance was suppor ted  by t h e  Board bu t  f a i l e d  t o  

pass .  

9. The e x t e n t  t o  which changes  a r e  necessa ry  i n  t h e  laws of t h e  Board t o  

a d e q u a t e l y  comply w i t h  t h e  f a c t o r s  l i s t e d  i n  t h e  Sunset  law 

The L e g i s l a t u r e  should c o n s i d e r  t h e  f o l l o w i n g  a d d i t i o n a l  s t a t u t o r y  

changes : 



o D e l e t i n g  s t a t u t o r y  p r o v i s i o n s  and t h e  cor responding  r u l e  which 

r e s t r i c t  p o d i a t r i s t s  from o f f e r i n g  g i f t s  t o  a t t r a c t  p a t i e n t s  and 

l i m i t i n g  where p o d i a t r i s t s  may p r a c t i c e  ( s e e  page 1 9 ) ,  and 

Amending i n s u r a n c e  s t a t u t e s  t o  r e q u i r e  i n s u r e r s  t o  r e p o r t  

m a l p r a c t i c e  c l a i m s  o r  s e t t l e m e n t s  t o  t h e  a p p r o p r i a t e  Arizona 

r e g u l a t o r y  boards  and p rov ide  a  p e n a l t y  f o r  noncompliance 

( p r e v i o u s l y  recommended i n  Audi to r  General  r e p o r t  81-19). 

10. The e x t e n t  t o  which t h e  t e r m i n a t i o n  of t h e  Board would s i g n i f i c a n t l y  

harm t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e  

Termina t ion  of r e g u l a t i o n  of p o d i a t r i s t s  could  s i g n i f i c a n t l y  harm 

p u b l i c  h e a l t h ,  s a f e t y  and wel fa re .  Improper p o d i a t  r i c a l  s e r v i c e s  

cou ld  r e s u l t  i n  s e r i o u s  p h y s i c a l  harm t o  p a t i e n t s .  

11. The e x t e n t  t o  which t h e  l e v e l  of r e g u l a t i o n  e x e r c i s e d  by t h e  Board i s  

a p p r o p r i a t e  and whether l e s s  o r  more s t r i n g e n t  l e v e l s  of r e g u l a t i o n  

would be a p p r o p r i a t e  

The l e v e l  of r e g u l a t i o n  could  be reduced by e l i m i n a t i n g  s t a t u t o r y  

r e s t r i c t i o n s  on o f f e r i n g  g i f t s  (A.R.S. $32-854.01.1), and t h e  

l o c a t i o n s  where p o d i a t r i s t s  may p r a c t i c e  (A.R.S. $32-854.01.6) ( s e e  

page 19) .  



FINDING I 

DESPITE IMPROVEMENTS I N  TIMELINESS, COMPLAINT-HANDLING PROCEDURES CAN BE 

FURTHER STRENGTHENED. 

Although t h e  Board of P o d i a t r y  Examiners r e s o l v e s  compla in t s  i n  a  more 

t i m e l y  manner, complaint -handl ing p rocedures  need f u r t h e r  improvement. 

The Board should c o n t r a c t  f o r  t h e  s e r v i c e s  of a n  independent  p r o f e s s i o n a l  

medica l  i n v e s t i g a t o r ,  review medical  r e c o r d s  and c o n t a c t  compla inan t s  more 

f r e q u e n t l y .  I n  a d d i t i o n ,  t h e  Board h a s  n o t  complied w i t h  s t a t u t o r y  

p r o v i s i o n s  des igned  t o  sa feguard  t h e  c o n f i d e n t i a l i t y  of compla inan t s  and 

p a t i e n t s .  

T imel iness  IIas I m ~ r o v e d  

The Board h a s  improved t h e  t i m e l i n e s s  of i t s  compla in t  i n v e s t i g a t i o n s  

s i n c e  t h e  p r e v i o u s  a u d i t .  Audi to r  General  r e p o r t  Number 81-19 no ted  t h a t  

t h e  Board had n o t  i n v e s t i g a t e d  and reso lved  c o m p l a i n t s  i n  a  t i m e l y  

manner. The Board averaged 8  months t o  r e s o l v e  1 9  c l o s e d  compla in t s  

r e c e i v e d  between January  1, 1978, and October 1, 1981. Nine a d d i t i o n a l  

open compla in t s  had been pending a n  average  of 11 months. By c o n t r a s t ,  

t h e  Board took l e s s  t h a n  two months t o  r e s o l v e  n i n e  compla in t s  

i n v e s t i g a t e d  between January  1, 1982, and J u l y  1 5 ,  1983." As of J u l y  1 5 ,  

1983, s i x  o t h e r  compla in t s  s t i l l  open have been pending a n  average  of 

less t h a n  t h r e e  months. 

* Complaint t i m e l i n e s s  was measured from t h e  d a t e  t h e  fo rmal  complaint  
form was r e c e i v e d  t o  t h e  d a t e  t h e  Board r e s o l v e d  t h e  complaint .  The 
Board o n l y  a c c e p t s  c o m p l a i n t s  submi t t ed  on  i t s  f o r m a l  compla in t  form. 
The Board g e n e r a l l y  m a i l s  a  fo rmal  complaint  form t o  t h e  complainant 
w i t h i n  a  few days  a f t e r  t h e  compla inan t ' s  i n i t i a l  c o n t a c t  w i t h  t h e  
Board . 



Some of t h e  improvement i n  t i m e l i n e s s  c a n  be  a t t r i b u t e d  t o  r e v i s e d  

compla in t  p rocedures  adopted by t h e  Board i n  September 1982. P r i o r  t o  

September 1982, t h e  Board d i d  n o t  have s t a n d a r d  w r i t t e n  p rocedures  f o r  

i n v e s t i g a t i n g  and r e s o l v i n g  compla in t s .  The new procedures  d e t a i l  each 

s t e p  i n  t h e  i n v e s t i g a t i v e  p r o c e s s  and g u i d e  t h e  Board 's  a c t i o n s .  

According t o  Board members, t h e  procedures  have speeded compla in t  hand l ing .  

Complaint I n v e s t i g a t i o n s  
Need F u r t h e r  Improvement 

Although now more t i m e l y ,  Board complaint-handling p rocedures  need f u r t h e r  

improvement. S p e c i f i c a l l y  , t h e  Board should c o n t r a c t  f o r  t h e  s e r v i c e s  of 

a n  independen t  p r o f e s s i o n a l  medica l  i n v e s t i g a t o r .  I n  a d d i t i o n ,  

compla inan t s  should  be  c o n t a c t e d  and d o c t o r s '  medical  r e c o r d s  reviewed i n  

every c a s e .  

Independent Medical  I n v e s t i g a t o r  Needed - The Board should c o n t r a c t  f o r  

t h e  s e r v i c e s  of a n  independent  p r o f e s s i o n a l  medica l  i n v e s t i g a t o r .  

C u r r e n t l y ,  Board members i n v e s t i g a t e  compla in t s  e i t h e r  c o l l e c t i v e l y  o r  

i n d i v i d u a l l y .  S i n c e  Board members cannot  d e v o t e  much t ime  t o  

i n v e s t i g a t i o n s  and l a c k  p roper  t r a i n i n g  and e x p e r t i s e  i n  g a t h e r i n g  

ev idence ,  compla in t s  may n o t  always be  thoroughly i n v e s t i g a t e d .  An 

example of t h i s  occur red  e a r l i e r  t h i s  y e a r  when t h e  Board, over look ing  

c r i t i c a l  p i e c e s  of ev idence ,  p remature ly  d i smissed  t h e  fo l lowing  complaint :  

Case Example 

I n  March 1983, t h e  Board r e c e i v e d  a  complaint  a l l e g i n g  t h a t  a  

p o d i a t r i s t  b i l l e d  t h e  complainant  f o r  l a b  t e s t s  and s u r g e r y  never 

performed and, i n  a d d i t i o n ,  performed poor s u r g e r y .  I n  A p r i l  1983, 

t h e  Board reviewed t h e  c a s e  and d i s c u s s e d  whether  t h e  Board had 

j u r i s d i c t i o n  over  t h e  m a t t e r ,  concluding i t  was a f e e  d i s p u t e .  The 



Board dec ided  t o  i n v i t e  t h e  complainant  t o  t h e  n e x t  Board meeting t o  

examine t h e  s u r g i c a l  s i t e s .  I n s t e a d ,  however, t h e  Board s e c r e t a r y  

wro te  a l e t t e r  t o  t h e  complainant  a  week l a t e r  s t a t i n g  t h e  Board c o u l d  

n o t  de te rmine  i f  a  v i o l a t i o n  occur red  because  i t  d i d  n o t  have 

j u r i s d i c t i o n  o v e r  f e e s  a t  t h e  t i m e  of occur rence .  

The Complainant subsequen t ly  r e f i l e d  t h e  complaint  s i x  weeks later .  

T h i s  complaint  i s  now open and a n  i n v e s t i g a t i o n  i s  underway. 

Comment 

Although t h e  compla in t  invo lved  t h e  q u a l i t y  of c a r e  and p o s s i b l e  

f r a u d ,  i t  was o r i g i n a l l y  t r e a t e d  as a  f e e  m a t t e r  and n o t  a c t e d  on. 

The Board d i d  n o t  i n i t i a l l y  pursue  t h e  compla in t  d e s p i t e  t h e  f a c t  t h a t  

t h e  d o c t o r  had seven  o t h e r  compla in t s  on f i l e  r egard ing  unnecessary  

s e r v i c e s ,  e x c e s s i v e  f e e s  and i n s u r a n c e  overcharges .  

Using a n  independent  medical  i n v e s t i g a t o r  t o  i n v e s t i g a t e  compla in t s  r a t h e r  

t h a n  Board members would a l s o  s e p a r a t e  t h e  i n v e s t i g a t i v e  and 

dec i s ion-making  a s p e c t s  o f  t h e  c o m p l a i n t - r e s o l u t i o n  p r o c e s s .  The At to rney  

G e n e r a l ' s  O f f i c e  and t h e  l e g i s l a t i v e  c o u n c i l  c a u t i o n  a g a i n s t  having Board 

members bo th  i v e s t i g a t e  and a d j u d i c a t e  c o m p l a i n t s  . I n  i t s  Arizona Agency 

Handbook, t h e  At to rney  G e n e r a l ' s  O f f i c e  n o t e s  t h a t  c h a l l e n g e s  have been 

r a i s e d  i n  r e c e n t  y e a r s  t o  a g e n c i e s  i n v e s t i g a t i n g ,  p r o s e c u t i n g  and 

a d j u d i c a t i n g  charges  a g a i n s t  pe rsons  r e g u l a t e d  by t h e  agenc ies .  The 

N a t i o n a l  A s s o c i a t i o n  of At to rneys  General  s i m i l a r l y  recommends t h a t  t h e  

f u n c t i o n s  of i n v e s t i g a t o r  and d e c i s i o n  maker b e  s e p a r a t e d .  

Board members who have been invo lved  i n  i n v e s t i g a t i n g  a  complaint  may 

l a t e r  have t o  s e r v e  as i m p a r t i a l  d e c i s i o n  maker i n  a  f o r m a l  h e a r i n g .  I f  

t h e  Board members have developed a  preconceived view, b i a s  o r  p r e j u d i c e ,  

t h e y  may n o t  be a b l e  t o  m a i n t a i n  t h e  appearance of i m p a r t i a l i t y  of 

p roceed ings  w i t h o u t  d i s q u a l i f y i n g  themselves .  I n  a n  o p i n i o n  d a t e d  May 1 4 ,  

1981, t h e  L e g i s l a t i v e  Counci l  s t a t e d :  



". . . It i s  fundamental t h a t  a  q u a s i - j u d i c i a l  
t r i b u n a l ,  s i m i l a r  t o  a  c o u r t ,  must not only be f a i r ,  i t  
must appear  t o  be f a i r .  Only t h u s  can t h e  proceeding 
m e e t  t h e  bas i c  requirement of due process .  . . ." 

The Board g e n e r a t e s  adequate a d d i t i o n a l  revenue t o  fund an  independent 

medical i n v e s t i g a t o r .  The Board' s s u r p l u s  revenue (revenue generated i n  

excess  of app rop r i a t i on )  ' i s  es t imated  a t  $11,200 f o r  f i s c a l  y e a r  1982-83, 

wi th  a  s u r p l u s  of $13,200 expected i n  f i s c a l  y e a r  1983-84. The Board of 

Medical Examiners c u r r e n t l y  pays $100-150 pe r  day f o r  p ro fe s s iona l  medical 

i n v e s t i g a t i v e  s e r v i c e s .  BOMEX complaints  u sua l ly  r e q u i r e  two paid days 

f o r  t h e  i n v e s t i g a t o r  t o  complete t h e  i n v e s t i g a t i o n .  Since t h e  Podia t ry  

Board has  few complaints  pe r  year* i t s  a d d i t i o n a l  su rp lus  revenue could 

cover  i n v e s t i g a t i o n  expenses. 

Contact Complainant /Review Medical Records - The c a s e  c i t e d  above and 

o t h e r  c a s e s  w e  reviewed a l s o  i n d i c a t e  t h a t  t h e  complainant should be 

contac ted  and doc to r s '  medical r eco rds  reviewed during t h e  cou r se  of t h e  

i n v e s t i g a t i o n  of every complaint.  Rout inely performing t h e s e  s t e p s  during 

t h e  i n v e s t i g a t i v e  process  would ensure thoroughness of complaint 

i n v e s t i g a t i o n s  and i m p a r t i a l i t y  i n  t h e  Board's decision-making process ,  

p a r t i c u l a r l y  i f  a  complaint involves  a  Board member.** Both t h e  Board of 

Medical Examiners and t h e  Veter inary Medical Examining Board review 

medical records  i n  every c a s e ,  even those  involving f e e  d i spu te s .  

* The Pod ia t ry  Board received 4 complaints  i n  ca l enda r  y e a r  1982 and, a s  
of J u l y  15,  received 11 complaints  i n  1983. 

** Podia t ry  Board members were d i r e c t l y  o r  i n d i r e c t l y  involved i n  f o u r  of 
t h e  n ine  complaints  i n v e s t i g a t e d  between January 1, 1982, and Ju ly  15,  
1983. I n  two c a s e s  t h e  complaint was aga ins t  a  Board member; i n  t h e  
o t h e r  two c a s e s ,  a  Board member was t h e  second doc to r  consul ted  by t h e  
complainant.  



Board Does Not Ensure 
P a t i e n t  C o n f i d e n t i a l i t y  

The Board should adop t  p rocedures  t o  e n s u r e  c o n f i d e n t i a l i t y  of 

compla inan t s  and p a t i e n t s .  Although i t  a p p e a r s  t o  be  u n i n t e n t i o n a l ,  names 

of compla inan t s  have been improper ly  d i s c l o s e d  t o  d o c t o r s  involved i n  t h e  

compla in t s ,  and complainant  and p a t i e n t  names have been improper ly  

d i s c l o s e d  i n  Board minutes .  

A.R.S. $32-852.01 p r o h i b i t s  t h e  Board from d i s c l o s i n g  names of 

compla inan t s  except  when n e c e s s a r y  a s  p a r t  of a d i s c i p l i n a r y  proceeding:  

". . . Any p o d i a t r i s t ,  a s s o c i a t i o n ,  h e a l t h  c a r e  
i n s t i t u t i o n  o r  o t h e r  pe rson  who r e p o r t s  o r  p r o v i d e s  
in format ion  t o  t h e  board i n  good f a i t h  s h a l l  n o t  be 
s u b j e c t  t o  c i v i l  damages a s  a  r e s u l t  t h e r e o f ,  and t h e  
name of t h e  r e p o r t e r  s h a l l  not  be d i s c l o s e d  u n l e s s  t h e  
i n f o r m a t i o n  i s  e s s e n t i a l  t o  t h e  d i s c i p l i n a r y  
p roceed ings  conducted pursuan t  t o  t h i s  s e c t i o n .  . . ." 

The Board h a s  not  complied w i t h  t h i s  p rov i s ion .*  When a complaint  i s  

r e c e i v e d ,  t h e  Board n o t i f i e s  t h e  d o c t o r  involved i n  t h e  complaint  and 

r e q u e s t s  a response.  I n  i t s  correspondence w i t h  t h e  d o c t o r ,  t h e  Board 

r o u t i n e l y  d i s c l o s e s  t h e  name of t h e  complaining p a r t y .  I n  a n  o p i n i o n  

d a t e d  August 4,  1981, t h e  L e g i s l a t i v e  Counci l  addressed  t h i s  m a t t e r  a s  i t  

r e l a t e s  t o  a n o t h e r  h e a l t h  r e g u l a t o r y  board w i t h  similar s t a t u t o r y  

p r o v i s i o n s  :** 

* Both t h e  Board and i t s  At to rney  General  r e p r e s e n t a t i v e  expressed  
concern  over  t h e  d i f f i c u l t y  of complying w i t h  t h e s e  r e s t r i c t i o n s .  
They recommend t h a t  compla inan t s  s i g n  a  waiver  exempting t h e  Board 
from t h e s e  p r o v i s i o n s  o r  t h a t  s t a t u t o r y  r e v i s i o n s  be  c o n s i d e r d .  

** The board r e f e r r e d  t o  i s  t h e  Board of O s t e o p a t h i c  Examiners i n  
Medicine and Surgery.  The Os teopa th ic  Board, BOMEX and t h e  P o d i a t r y  
Board a r e  a l l  p r o h i b i t e d  from d i s c l o s i n g  names of complainants  excep t  
when necessa ry  a s  p a r t  of a d i s c i p l i n a r y  proceeding.  



". . . t h e  meaning of t h e  ( s t a t u t o r y )  language . . . i s  
c l e a r .  The name of any p e r s o n  who r e p o r t s  o r  p r o v i d e s  
i n f o r m a t i o n  t o  t h e  Board i n  good f a i t h  s h a l l  n o t  be  
d i s c l o s e d  u n l e s s  such p e r s o n ' s  t e s t imony  i s  e s s e n t i a l  
t o  a d i s c i p l i n a r y  proceeding.  . . . Giving t h e  language 
of t h i s  s t a t u t e  i t s  p l a i n  meaning does  n o t  r e s u l t  i n  
i m p o s s i b l e  o r  absurd  consequence." 

The Board c a n  c o r r e c t  t h i s  problem by r e q u e s t i n g  p a t i e n t  r e c o r d s ,  wi thou t  

i d e n t i f y i n g  t h e  name of t h e  complainant .  Although t h e  p a t i e n t  o f t e n  i s  

t h e  compla inan t ,  t h i s  i s  n o t  always t h e  c a s e ;  and t h e  i d e n t i t y  of t h e  

complainant  need n o t  be made known t o  t h e  d o c t o r  invo lved .  

Names i n  Minutes - The Board h a s  a l s o  improper ly  d i s c l o s e d  names of 

compla inan t s  and p a t i e n t s  i n  Board minutes.  The Board h a s  r e g u l a r l y  

i n c l u d e d  names of complainants  i n  i t s  minutes  which a r e  a v a i l a b l e  t o  t h e  

p u b l i c .  We reviewed minu tes  of 1 6  Board meet ings  i n  which compla in t s  were 

d i s c u s s e d  h e l d  between June  5, 1981, and June 1 7 ,  1983. I n  12 meeting 

minutes ,  names of compla inan t s  a r e  improper ly  d i s c l o s e d .  

Because t h e  complainant  i s  o f t e n  t h e  p a t i e n t  invo lved  i n  t h e  c a s e ,  

d i s c l o s u r e  of complainant  names i n  minu tes  v i o l a t e s  s t a t u t o r y  p r o v i s i o n s  

des igned  t o  p r o t e c t  t h e  i d e n t i t y  of t h e  p a t i e n t .  A.R.S. 532-852.01 s t a t e s  

t h a t  

"L. . . . any i n f o r m a t i o n  from which a p a t i e n t  o r  h i s  
f a m i l y  might be i d e n t i f i e d  o r  i n f o r m a t i o n  r e c e i v e d  and 
r e c o r d s  k e p t  by t h e  board a s  a r e s u l t  of t h e  
i n v e s t i g a t i o n  procedure  o u t l i n e d  i n  t h i s  c h a p t e r  s h a l l  
n o t  be a v a i l a b l e  t o  t h e  p u b l i c . "  

The s t a t u t e  f u r t h e r  s t a t e s  t h a t  

"N. The Board and i t s  employees, a g e n t s  and 
r e p r e s e n t a t i v e s  s h a l l  keep i n  c o n f i d e n c e  t h e  names of 
any p a t i e n t s  whose r e c o r d s  a r e  reviewed dur ing  t h e  
c o u r s e  of i n v e s t i g a t i o n s  and p roceed ings  pursuan t  t o  
t h i s  c h a p t e r . "  



I n  a d d i t i o n ,  d i s c l o s i n g  t h e  names of compla inan t s ,  bo th  t o  d o c t o r s  

invo lved  i n  t h e  compla in t s  and i n  minutes ,  c o u l d  d i s c o u r a g e  i n d i v i d u a l s  

from f i l i n g  compla in t s .  Disc los ing  names may a l s o  s t r a i n  t h e  p a t i e n t ' s  

r e l a t i o n s h i p  w i t h  h i s  d o c t o r  and r e s u l t  i n  f r i c t i o n ,  ill f e e l i n g  and 

subsequent  problems f o r  t h e  p a t i e n t .  

CONCLUSION 

Although now more t i m e l y ,  Board complaint -handl ing p rocedures  r e q u i r e  

f u r t h e r  improvement. An independent  p r o f e s s i o n a l  medica l  i n v e s t i g a t o r  

should  be used i n s t e a d  of Board members f o r  complaint  i n v e s t i g a t i o n s .  I n  

a d d i t i o n ,  t h e  compla inan t s  should  be c o n t a c t e d  and medical  r e c o r d s  

o b t a i n e d  d u r i n g  complaint  i n v e s t i g a t i o n s .  F i n a l l y ,  t h e  Board h a s  n o t  

complied w i t h  s t a t u t o r y  r e s t r i c t i o n s  des igned  t o  e n s u r e  p a t i e n t  and 

complainant  c o n f i d e n t i a l i t y .  

RECOMMENDATIONS 

1. The L e g i s l a t u r e  should c o n s i d e r  i n c r e a s i n g  t h e  P o d i a t r y  Board 's  

a p p r o p r i a t i o n  t o  a l l o w  t h e  Board t o  c o n t r a c t  f o r  t h e  s e r v i c e s  of a n  

independent  p r o f e s s i o n a l  medica l  i n v e s t i g a t o r .  

2. The Board should c o n t a c t  compla inan t s  and review medical  r e c o r d s  

d u r i n g  complaint  i n v e s t i g a t i o n s .  

3.  The Board should comply w i t h  s t a t u t o r y  p r o v i s i o n s  on c o n f i d e n t i a l i t y  

by wi thholding names of compla inan t s  from d o c t o r s  involved i n  t h e  

c a s e s  and keeping complainant  and p a t i e n t  names from appear ing i n  

minutes  a v a i l a b l e  t o  t h e  p u b l i c .  



FINDING I1 

BOARD STATUTES UNNECESSARILY RESTRICT THE PRACTICE OF PODIATRY. 

Some Board s t a t u t e s  govern ing  t h e  p r a c t i c e  of p o d i a t r y  do n o t  s e r v e  a  

v a l i d  p u b l i c  purpose  and c o u l d  be e l i m i n a t e d .  R e s t r i c t i o n s  on t h e  

o f f e r i n g  of g i f t s  t o  a t t r a c t  p a t i e n t s  a r e  n o t  necessa ry  t o  p r o t e c t  t h e  

p u b l i c  and a r e  a n t i c o m p e t i t i v e .  S t a t u t o r y  r e s t r i c t i o n s  governing where 

p o d i a t r i s t s  may p r a c t i c e  a l s o  a r e  n o t  n e c e s s a r y  t o  p r o t e c t  p u b l i c  h e a l t h ,  

s a f e t y  and w e l f a r e .  

S t a t u t o r y  R e s t r i c t i o n s  

Cur ren t  P o d i a t r y  Board s t a t u t e s  and r e g u l a t i o n s  do n o t  a l l o w  p o d i a t r i s t s  

t o  p r o v i d e  g i f t s  such a s  coupons,  f r e e  examina t ions  o r  monies t o  p rocure  

p a t i e n t s .  A.R.S. $32-854.01 s t a t e s  t h a t  

"Unprofess iona l  conduc t ,  under  t h e  p r o v i s i o n s  of t h i s  
c h a p t e r ,  i n c l u d e s :  
1. o f f e r i n g ,  g i v i n g ,  o r  promising,  e i t h e r  d i r e c t l y  o r  
i n d i r e c t l y ,  any g i f t  i n  r e t u r n  f o r  t h e  procurement of a  
p a t i e n t  o r  p a t i e n t s  f o r  p o d i a t r i c a l  t r ea tment . "  

Board r e g u l a t i o n  R4-25-01.B, d e f i n e s  t h e  t e r m  g i f t :  

"The term g i f t  a s  used under A.R.S. $32-854.01 s h a l l  
i n c l u d e  t h e  f o l l o w i n g  : 
1. Monies, reimbursements and d i s c o u n t s  
2. P r i z e s ,  merchandise ,  coupons 
3. F r e e  p o d i a t r i c  s e r v i c e s ,  i n c l u d i n g  f r e e  

examina t ions ,  t r e a t m e n t s  and x-rays a s  inducements 
t o  p rocure  a p a t i e n t . "  

I n  a d d i t i o n ,  A.R.S. $32-854.01 r e s t r i c t s  t h e  l o c a t i o n  where p o d i a t r i s t s  

may p r a c t i c e :  



""Unprofess ional  conduc t ,  under t h e  p r o v i s i o n s  of t h i s  
c h a p t e r ,  i n c l u d e s  : 

6 .  Conducting t h e  p r a c t i c e  of p o d i a t r y  i n  c o n n e c t i o n  
w i t h  a beau ty  p a r l o r ,  barbershop,  t u r k i s h  b a t h ,  shoe 
s t o r e ,  depar tment  s t o r e ,  massage p a r l o r ,  o r  o t h e r  such 
commercial e s t a b l i s h m e n t . "  

P o d i a t r i s t s  found i n  v i o l a t i o n  of t h e s e  r e s t r i c t i o n s  a r e  s u b j e c t  t o  

d i s c i p l i n a r y  a c t i o n  by t h e  Board. 

G i f t  R e s t r i c t i o n s  Unnecessary 

S t a t u t o r y  r e s t r i c t i o n s  on t h e  o f f e r i n g  of g i f t s  a r e  unnecessary  and cou ld  

be e l i m i n a t e d .  The Board h a s  never  rece ived  a p a t i e n t  complaint  r egard ing  

g i f t s  and h a s  o t h e r  s t a t u t o r y  a u t h o r i t y  t o  c o n t r o l  f r a u d u l e n t  o r  

mis lead ing  a d v e r t i s i n g .  The Uni ted S t a t e s  Department of J u s t i c e  c o n s i d e r s  

t h e  Board's  g i f t  r e s t r i c t i o n s  a n t i c o m p e t i t i v e  and recommends t h e i r  removal 

from t h e  s t a t u t e s .  

Although t h e  g i f t  r e s t r i c t i o n s  have been i n  t h e  s t a t u t e s  f o r  many y e a r s ,  

t h e  Board h a s  n e v e r  rece ived  a r e l a t e d  p a t i e n t  compla in t .  Some 

p o d i a t r i s t s  i n  t h e  p a s t  few y e a r s  have complained t o  t h e  Board about o t h e r  

p o d i a t r i s t s  a d v e r t i s i n g  f r e e  examinat ions .  However, t h e  Board on a d v i c e  

from i t s  At to rney  General  r e p r e s e n t a t i v e  has  d i s c o n t i n u e d  a c t i n g  on t h e s e  

d o c t o r s '  c o m p l a i n t s  on t h e  premise  t h a t  t h e  Board should pursue  on ly  c a s e s  

1 )  demons t ra t ing  t h a t  a complainant  h a s  been mis led o r  2 )  i n v o l v i n g  

f r a u d u l e n t  p r a c t i c e s .  

Th i s  r e s t r i c t i o n  i s  n o t  necessa ry  t o  p r o t e c t  t h e  p u b l i c  from p o t e n t i a l l y  

f a l s e  o r  m i s l e a d i n g  a d v e r t i s i n g .  The Board h a s  a u t h o r i t y  t o  a c t  on  t h e s e  

v i o l a t i o n s  under a  s e p a r a t e  s t a t u t o r y  p r o v i s i o n .  A.R.S. s32-854.01.7., 

e s t a b l i s h e s  f a l s e ,  d e c e p t i v e  o r  mis lead ing  a d v e r t i s i n g  a s  u n p r o f e s s i o n a l  

conduct  s u b j e c t  t o  Board d i s c i p l i n a r y  a c t i o n .  



The Uni ted S t a t e s  Department of J u s t i c e ,  A n t i t r u s t  D i v i s i o n ,  began 

i n v e s t i g a t i n g  t h e  p o d i a t r y  Board 's  r e s t r i c t i o n s  on g i f t s  i n  1981 and now 

recommends t h a t  t h e  r e l a t e d  s t a t u t e  and r e g u l a t i o n s  be r e s c i n d e d .  I n  a  

l e t t e r  t o  o u r  O f f i c e ,  t h e  J u s t i c e  Department concluded t h a t  t h e  g i f t  

r e s t r i c t i o n s  a r e  a n t i c o m p e t i t i v e :  

"These p r o v i s i o n s ,  i f  en forced  o r  fo l lowed ,  would 
i n h i b i t  t h e  manner i n  which p o d i a t r i s t s  a r e  a b l e  t o  
compete w i t h  one a n o t h e r  s i n c e  many p o d i a t r i s t s  o f f e r  
d i s c o u n t s  and f r e e  f i r s t  o f f i c e  v i s i t s .  It i s  t h e  
A n t i t r u s t  D i v i s i o n ' s  p o s i t i o n  t h a t  t h e  s t a t u t e  and 
r e g u l a t i o n  shou ld  be resc inded ."  

A d d i t i o n a l l y ,  t h e  c o u r t s  have r u l e d  t h a t  t h e r e  i s  a consumer r e l a t i o n s h i p  

between d o c t o r  and p a t i e n t .  Doctors  should  be a b l e  t o  p rov ide  and 

consumers r e c e i v e  d i s c o u n t s ,  f r e e  s e r v i c e s  and g i f t s .  

S i t e  R e s t r i c t i o n s  A r e  Unnecessary 

R e s t r i c t i o n s  on where p o d i a t r i s t s  may p r a c t i c e  a r e  a l s o  unnecessary  t o  

p r o t e c t  p u b l i c  h e a l t h ,  s a f e t y  and w e l f a r e .  No o t h e r  h e a l t h  r e g u l a t o r y  

Board i n  Arizona h a s  a  s i m i l a r  p r o v i s i o n .  

According t o  Board members, r e s t r i c t i o n s  on l o c a t i o n s  of p o d i a t r y  

p r a c t i c e s  a r e  no t  necessa ry  t o  p r o t e c t  p u b l i c  h e a l t h  and s a f e t y .  Board 

members s p e c u l a t e  t h a t  t h e s e  r e s t r i c t i o n s  were o r i g i n a l l y  in tended  t o  

promote t h e  s t a t u s  and d i g n i t y  of t h e  p r o f e s s i o n ,  r a t h e r  t h a n  t o  b e n e f i t  

t h e  p u b l i c .  

No o t h e r  h e a l t h  r e g u l a t o r y  board i n  t h e  S t a t e  of Arizona r e s t r i c t s  t h e  

s i t e  of p r a c t i c e .  We examined t h e  s t a t u t e s  and r e g u l a t i o n s  of 1 2  h e a l t h  

r e g u l a t o r y  boards.  Only t h e  P o d i a t r y  Board r e s t r i c t s  l o c a t i o n  of p r a c t i c e .  

Removing s i t e  r e s t r i c t i o n  cou ld  p o t e n t i a l l y  b e n e f i t  consumers. 

P o d i a t r i s t s  p r a c t i c i n g  i n  shared  f a c i l i t i e s  may p r o v i d e  more conven ien t  

and a c c e s s i b l e  s e r v i c e s  t o  t h e  p u b l i c .  



CONCLUSION 

S t a t u t o r y  p r o v i s i o n s  which p r o h i b i t  p o d i a t r i s t s  from o f f e r i n g  g i f t s  t o  

a t t r a c t  p a t i e n t s  a r e  unnecessary  and a n t i c o m p e t i t i v e .  R e s t r i c t i o n s  on 

where p o d i a t r i s t s  may p r a c t i c e  a r e  a l s o  unnecessary  and could  be 

e l i m i n a t e d  . 

RECOMMENDATIONS 

1. The L e g i s l a t u r e  shou ld  c o n s i d e r  d e l e t i n g  s t a t u t o r y  p r o v i s i o n s  which 

r e s t r i c t  p o d i a t r i s t s  from o f f e r i n g  g i f t s  t o  a t t r a c t  p a t i e n t s  and 

l i m i t i n g  where p o d i a t r i s t s  may p r a c t i c e .  

2 .  The Board shou ld  r e s c i n d  r e g u l a t i o n  R4-25.01.B. r e l a t i n g  t o  g i f t s .  



State of Arizona 
Board of Podiatry Examiners 

1645 W. Jefferson Room 41 8 
Phoenix, AZ 85007 

September 14, 1983 

Mr. Douglas R. Norton 
Auditor General 
111 W. Monroe, Suite 600 
Phoenix, Arizona 85003 

Re: Performance Audit - Sunset Review 

Dear Mr. Norton: 

The Arizona State Board of Podiatry Examiners wishes to express 
its appreciation to your staff for its handling of the sunset 
review of the Board's activities. The Board has worked very 
hard in the last two years to improve its performance. We 
were pleased you found that complaint investigations are timely, 
that our minutes and files are complete and that we have 
developed and implemented an examination grading procedure 
which is consistent and fair. 

The Board agrees generally with the sunset factors delineated 
in the report. We recognize that improvements always can be 
made and assure you that w e  will endeavor to continue our 
positive strides. 

The Board agrees that the statutory provisions regarding patient 
and complainant confidentiality need to be modified. As you 
noted in your report, we believe current statutory restrictions 
make compliance difficult. In most cases, the complainant is 
the patient; consequently, it is impossible to request the patient's 
records from his podiatrist without revealing the complainant's 
name. The Board believes your conclusion that minutes "regularly" 
include confidential names mistakenly gives the impression that 
such information is routinely made public. It is not. 

We endorse wholeheartedly your recommendation that the Legislature 
increase our appropriation to allow us to contract for the services 
of an independent professional investigator. 



Mr. ~ o u g l a s  R. I io r ton  
Page Two.  
September 1 4 ,  1983 

Thank you a g a i n  f o r  your  c o u r t e s y  and c o o p e r a t i o n  d u r i n g  
t h e  c o u r s e  of t h i s  a u d i t .  

S i n c e r e l y ,  -I 

/ 
M .  Barry Rosen tha l ,  D.P.M. 
P r e s i d e n t  
Arizona S t a t e  Board o f  P o d i a t r y  Examiners 


