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SUMMARY 

The Of f i ce  of t h e  Auditor General has conducted a performance a u d i t  of t h e  

Department of Administrat ion,  Finance Divis ion  (DoA-~inance) , F a c i l i t i e s  

Planning and Construct ion Sect ion  i n  response t o  a  January 30, 1980, 

r e s o l u t i o n  of t h e  J o i n t  L e g i s l a t i v e  Oversight Committee. Th i s  performance 

a u d i t  was conducted a s  a  p a r t  of t h e  Sunset review s e t  f o r t h  i n  Arizona 

Revised S t a t u t e s  (A.R.s. ) $541-2357 through 41-2379. 

The F a c i l i t i e s  Planning and Construct ion Sec t ion  (FPBC) was crea ted  by t h e  

Leg i s l a tu re  i n  1967 and incorporated i n t o  t h e  Department of 

Administration, Divis ion  of Finance, i n  1973. 

Under t h e  provis ions  of A.R.S. $41-726, FP&C i s  respons ib le  f o r  

maintaining p lans  prepared by S t a t e  agencies,  i n spec t ing  e x i s t i n g  S t a t e  

bui ld ings  annually and reviewing l e a s e s  of r e a l  property.  Addi t ional ly ,  

FP&C i s  required t o  supervise  t h e  planning and cons t ruc t ion  of new S t a t e  

f a c i l i t i e s .  

Arizona law requ i re s  FP&C t o  review proposed p r o j e c t s ,  inc luding l e a s e s  of 

r e a l  property,  and submit a  r epor t  t o  the  Legis la ture .  However, FP&C 

l a c k s  a u t h o r i t y  t o  review a l l  l e a s e s  executed by S t a t e  agencies o r  t o  

approve o r  disapprove such leases .  A s  a  r e s u l t ,  1 )  FP&C1s review of 

proposed l e a s e s  i s  e s s e n t i a l l y  meaningless, 2)  information used i n  

a s sess ing  t h e  need f o r  new S t a t e  const-I-uction i s  inadequate, and 3 )  S t a t e  

l e a s e  expenditures may be excessive and unnecessary. S t a t u t o r y  changes 

a r e  needed t o  c l a r i f y  FPBC's r e s p o n s i b i l i t i e s  and provide FP&C wi th  

a u t h o r i t y  t o  review proposed l e a s e s  e f f e c t i v e l y .  (page 11) 



FP&C conducts  annual  s i t e  i n s p e c t i o n s  of p rope r ty  l ea sed  by t h e  S t a t e  t o  

i d e n t i f y  needs f o r  c o n s t r u c t i o n  of  a d d i t i o n a l  S t a t e  bui ld ings .  These 

i n s p e c t i o n s  a r e  a n  i n e f f i c i e n t  and i n e f f e c t i v e  u s e  of  FP&C s t a f f  i n  t h a t  

t hey  do n o t  1 )  p r o t e c t  t h e  i n t e r e s t s  of  t h e  S t a t e  by i d e n t i f y i n g  h e a l t h  

and s a f e t y  hazards  i n  a l l  l ea sed  f a c i l i t i e s ,  2 )  ensure  t h a t  d e f i c i e n c i e s  

w i l l  be co r r ec t ed  when i d e n t i f i e d ,  o r  3)  provide s u f f i c i e n t  i n p u t s  i n t o  

t h e  S t a t e  c o n s t r u c t i o n  needs assessment process .  Add i t i ona l ly ,  FP&C 

i n s p e c t i o n s  appear  t o  d u p l i c a t e ,  a t  l e a s t  i n  p a r t ,  i n s p e c t i o n s  performed 

by o t h e r  agencies .  FP&C should d i scon t inue  i n s p e c t i o n s  of  l ea sed  

f a c i l i t i e s  and r e a l l o c a t e  i t s  s t a f f  t o  performing i n s p e c t i o n s  o f  new 

bu i ld ing  cons t ruc t ion .  Add i t iona l ly ,  s t a t u t o r y  changes a r e  needed t o  

1 )  s p e c i f i c a l l y  exclude l ea sed  f a c i l i t i e s  from inspec t ion ,  and 2)  r e q u i r e  

a l l  agencies  t o  submit annual ly  t o  FP&C in format ion  used t o  a s s e s s  t he  

needs f o r  new cons t ruc t ion .  (page 23) 



INTRODUCTION AND BACKGROUND 

The Of f i ce  of t h e  Auditor  General has  conducted a  performance a u d i t  of t h e  

Department of Administrat ion,  Finance Div is ion  (DOA-~ inance ) ,  F a c i l i t i e s  

Planning and Cons t ruc t ion  s e c t i o n  i n  response t o  a  January 30, 1980, 

r e s o l u t i o n  of t he  J o i n t  L e g i s l a t i v e  Oversight Committee. This  performance 

a u d i t  was conducted a s  a  p a r t  o f  t h e  Sunset  review s e t  f o r t h  i n  Arizona 

Revised S t a t u t e s  (A .R. S. ) $ $41-2357 through 41-2379 

The F a c i l i t i e s  Planning and Cons t ruc t ion  Sec t ion  (FP&C) was c rea t ed  by t h e  

Leg i s l a tu re  i n  1967 and incorpora ted  i n t o  t h e  Department of 

Administrat ion,  Div is ion  of  Finance, i n  1973. 

Under t h e  provis ions  of A.R.S. $41-726, FP&C i s  requi red  t o  main ta in  p l ans  

prepared by S t a t e  agencies ,  i n s p e c t  annual ly  e x i s t i n g  S t a t e  bu i ld ings  and 

review l e a s e s  of  r e a l  property.  Add i t i ona l ly ,  FP&C i s  mandated t o  

superv ise  t h e  planning and cons t ruc t ion  of  new S t a t e  f a c i l i t i e s  through 

1. Review of proposed p r o j e c t s  and improvements; 

2. Review of a r c h i t e c t u r a l ,  engineer ing  and c o n s t r u c t i o n  c o n t r a c t s ;  

3.  Approval of p l ans  and s p e c i f i c a t i o n s  and a l l  changes t h e r e t o ;  

4. In spec t ion  dur ing  t h e  course  of  cons t ruc t ion ;  and 

5. Review and approval  of progress  payments. 

FP&C r e p o r t s  annual ly  t o  t h e  L e g i s l a t u r e  on 1 )  t he  cond i t i on  and 

u t i l i z a t i o n  of e x i s t i n g  S t a t e  bu i ld ings ,  and 2 )  proposed p r o j e c t s ,  

inc luding  l ea ses .  

A summary of FP&C1s a c t i v i t i e s  dur ing  f i s c a l  y e a r s  1975-76 through 1979-80 

a r e  shown i n  Table 1. 



TABLE 1 

SUMMARY OF FP&CIS ACTIVITIES DURING FISCAL YEARS 
1975-76 THROUGH 1979-80 

Inspec t ions  performed 
Ex i s t i ng  bui ld ing  ( ~ o t e  1 )  
Leased f a c i l i t i e s  
New cons t ruc t ion  

Lease agreements reviewed 
~ r c h i t e c  tura l /engineer ing  

c o n t r a c t s  reviewed 
Construct ion c o n t r a c t s  reviewed 
P lans  and s p e c i f i c a t i o n s  reviewed 

F i s c a l  Year 

Note 1: Inc ludes  a l l  State-owned s t r u c t u r e s  such a s  r a d i o  
an tennas ,  f ences  and s t o r a g e  sheds. I n  FY 1979-80, FP&C 
discont inued  i n s p e c t i o n s  of s t r u c t u r e s  wi th  va lues  l e s s  
t han  $1000. 

Note 2: Excludes i n s p e c t i o n s  i n c a p i t o l  Complex. 
Source: FP&C Annual Reports ,  1975-76 through 1979-80. 

A s  of December 31, 1981, FP&C was au thor ized  n ine  f u l l - t i m e  

employees. One p o s i t i o n  was vacant  a s  of t h a t  da te .  Table 2  

conta ins  a  summary of FP&C1s fu l l - t ime  equiva len t  employees' (FTE) 

a c t u a l  expendi tures  f o r  f i s c a l  y e a r s  1977-78 through 1980-81 and 

pro jec ted  expendi tures  f o r  f i s c a l  y e a r  1981-82. 

TABLE 2  

SUMMARY OF FP&C1s FULL-TIME EQUIVALENT EMPLOYEES' (FTE) 
ACTUAL EXPENDITURES FOR FISCAL YEARS 

1977-78 THROUGH 1980-81 AND PROJECTED EXPENDITURES FOR FISCAL YEAR 1981-82 

FTE - 
Personal  s e r v i c e s  

F i s c a l  Years 
1977-78 1978-79 1979-80 1980-81" 1981-82 

(p ro j ec t ed )  

Employee-related expendi tures  21,900 29,200 31,600 36,000 45,900 
P ro fes s iona l  & o u t s i d e  s e r v i c e s  3,200 700 900 800 1,000 
Travel  - i n  S t a t e  12,300 16,900 14,500 24,500 25,800 
Other  opera t ing  expenses 14,100 14,900 15,400 16,400 17,400 
Equipment 600 800 4,100 

T o t a l  '$178.700 -$2'35.800 .E-mTm -m -- 

Source: A s s i s t a n t  D i r e c t o r ,  DOA-Finance. 
* Through June 30, 1981. 



The Auditor  General  exp res ses  g r a t i t u d e  t o  t h e  employees of t h e  Department 

of ~ d m i n i s t r a t i o n ,  Finance Div is ion ,  F a c i l i t i e s  Planning and Cons t ruc t ion  

Sec t ion  f o r  t h e i r  coopera t ion  and a s s i s t a n c e  dur ing  t h e  course  of  t h e  

a u d i t .  



SUNSET FACTORS 

Nine f a c t o r s  were reviewed t o  a i d  i n  t h e  process  of  determining whether 

t h e  Department of Administrat ion,  Finance Div is ion ,  F a c i l i t i e s  Planning 

and Cons t ruc t ion  S e c t i o n  should be continued o r  terminated i n  accordance 

with Arizona Revised S t a t u t e s  (A.R.s. ) $ $41-2351 through 41-2379. 

SUNSET FACTOR: OBJECTIVE AND 

PURPOSE I N  ESTABLISHING THE SECTION 

There i s  no e x p l i c i t  s ta tement  of  l e g i s l a t i v e  i n t e n t  i n  t h e  s t a t u t e s  

e s t a b l i s h i n g  t h e  F a c i l i t i e s  Planning and Cons t ruc t ion  S e c t i o n  (FP&c). 

A.R.S. $41-726 provides  t h a t  FP&C 

1. I n s p e c t  S t a t e  b u i l d i n g s  annual ly  and r e p o r t  t o  t h e  L e g i s l a t u r e  on 

t h e  condi t ion ,  maintenance and u t i l i z a t i o n  of such bui ld ings ;  

2. Review proposed p r o j e c t s ,  f a c i l i t i e s  improvements and l e a s e s  and 

submit a  r e p o r t  t he reon  t o  t h e  Leg i s l a tu re ;  

3. Review a r c h i t e c t u r a l ,  engineering and c o n s t r u c t i o n  c o n t r a c t s  

be fo re  t h e i r  submission t o  t h e  Department of Law; 

4. Approve p l a n s  and s p e c i f i c a t i o n s  and changes the reo f  f o r  p r o j e c t s  

and improvements f o r  which funds a r e  appropr ia ted  by t h e  

Leg i s l a tu re ;  

5 .  Review and approve p rog res s  payments on major p r o j e c t s  and 

improvements; 

6. I n s p e c t  p r o j e c t s  and improvements dur ing  t h e  course  of  

cons t ruc t ion  t o  ensu re  compliance wi th  p l ans  and s p e c i f i c a t i o n s ;  

and 

7.  Maintain and update  a f ive-year  p l a n  of  f a c i l i t y  improvements and 

cons t ruc t ion  p r o j e c t s  which w i l l  be requi red  by S t a t e  agencies.  



I n  a d d i t i o n ,  s t a t emen t s  made by one member of t h e  L e g i s l a t u r e  i n d i c a t e  

t h a t  t h e  purpose i n  e s t a b l i s h i n g  FP&C w a s  t o  p r o t e c t  t h e  i n t e r e s t s  of t h e  

S t a t e  dur ing  t h e  planning,  cons t ruc t ing  and l e a s i n g  of f a c i l i t i e s  which 

w i l l  be occupied by S t a t e  employees. 

SUNSET FACTOR: THE DEGREE TO WHICH 

THE SECTION HAS BEEN ABLE TO RESPOND 

TO THE NEEDS OF THE PUBLIC AND THE 

EFFICIENCY WITH WHICH IT HAS OPERATED 

FP&C a t t empt s  t o  respond t o  t h e  needs of  t h e  p u b l i c  by providing 

informat ion  f o r  c a p i t a l  investment planning d e c i s i o n s  t o  agencies ,  

DOA-Finance, t h e  Execut ive Budget O f f i c e  and t h e  Leg i s l a tu re .  

Planning informat ion  i s  genera ted  through t h e  l e a s e  review and i n s p e c t i o n  

func t ions .  Our review revea led  t h a t  t h i s  in format ion  i s  incomplete 

because n o t  a l l  l e a sed  f a c i l i t i e s  a r e  s u b j e c t  t o  review and inspec t ion .  

(pages 13 and 24) 

FP&C performs va r ious  review and i n s p e c t i o n  func t ions  t o  determine t h a t  

f a c i l i t i e s  owned and l e a s e d  by t h e  S t a t e  a r e  adequate ,  s a f e  and 

economical. However, t h e r e  i s  inadequate  c o n t r o l  over  l e a s e  expendi tures  

because 1 )  no t  a l l  l e a s e s  a r e  s u b j e c t  t o  review, 2)  many l e a s e s  a r e  

reviewed a f t e r  execut ion ,  and 3 )  FP&C does no t  review f o r  reasonableness  

of  terms o r  economy. (page 11)  Addi t iona l ly ,  i n s p e c t i o n s  do no t  provide 

f o r  t h e  e l i m i n a t i o n  of d e f i c i e n c i e s  i n  l ea sed  f a c i l i t i e s .  (page 26) 

Oppor tuni t ies  e x i s t  t o  improve e f f i c i e n c y  by d iscont inuing  i n s p e c t i o n s  of 

leased  f a c i l i t i e s  and r e a l l o c a t i n g  s t a f f  resources  t o  provide  more 

f requent  i n s p e c t i o n s  of new cons t ruc t ion  p ro j ec t s .  (page 27) 



S U N S E T  FACTOR:  T H E  EXTENT T O  WHICH 

T H E  S E C T I O N  H A S  OPERATED W I T H I N  T H E  

P U B L I C  I N T E R E S T  

FP&C i s  a n  a d m i n i s t r a t i v e  agency providing s e r v i c e s  t o  o t h e r  S t a t e  

agencies  and t h e  Leg i s l a tu re .  F P & C  a t t empt s  t o  ope ra t e  i n  t h e  pub l i c  

i n t e r e s t  t o  t h e  e x t e n t  t h a t  i t  i s  a b l e  t o  meet t h e  needs of t h e  pub l i c  

f o r  1 )  accu ra t e  informat ion  f o r  planning purposes,  and 2 )  eva lua t ion  of 

expenditures  of S t a t e  monies f o r  leased  space. A s  noted i n  t h e  d i scuss ion  

of t h e  previous sunse t  f a c t o r ,  improvements a r e  needed i n  both a reas .  

S U N S E T  FACTOR: T H E  EXTENT T O  WHICH 

R U L E S  AND REGULATIONS PROMULGATED BY 

T H E  S E C T I O N  ARE C O N S I S T E N T  W I T H  T H E  

L E G I S L A T I V E  MANDATE 

FP&C does n o t  have s t a t u t o r y  a u t h o r i t y  t o  promulgate r u l e s  and 

r egu la t ions .  A.R.S. $41-722 a l lows  f o r  r u l e s  and r egu la t ions  t o  be 

promulgated by t h e  DOA-Finance a s s i s t a n t  d i r e c t o r .  Therefore,  FP&C could 

i s s u e  r u l e s  and r e g u l a t i o n s  through t h e  a s s i s t a n t  d i r e c t o r  but  has  not  

done so. There appears  t o  be a  need f o r  admin i s t r a t i ve  r u l e s  i n  o r d e r  t o  

b e t t e r  inform agencies  concerning requi red  procedures  and provide f o r  

agency compliance wi th  those  procedures.  (page 15)  

S U N S E T  FACTOR: T H E  EXTENT T O  WHICH THE 

S E C T I O N  HAS ENCOURAGED I N P U T  FROM THE 

P U B L I C  BEFORE PROMULGATING I T S  R U L E S  AND 

REGULATIONS AND THE EXTENT TO WHICH I T  H A S  

INFORMED THE P U B L I C  A S  TO I T S  A C T I O N S  AND 

T H E I R  EXPECTED IMPACT ON T H E  P U B L I C  

A s  noted previous ly ,  FP&C does not  have e x p l i c i t  s t a t u t o r y  a u t h o r i t y  t o  

promulgate a d m i n i s t r a t i v e  r u l e s  and r egu la t ions .  Because no r u l e s  and 

r egu la t ions  have been promulgated, t h i s  f a c t o r  does no t  apply t o  FP&C.  



SUNSET FACTOR: THE EXTENT TO WHICH THE 

SECTION HAS BEEN ABLE TO INVESTIGATE AND 

RESOLVE COMPLAINTS THAT ARE WITHIN ITS JURISDICTION 

FP&C has  no s t a t u t o r y  r e s p o n s i b l i t y  t o  i n v e s t i g a t e  and r e so lve  

complaints.  Therefore,  t h i s  f a c t o r  w a s  no t  addressed i n  our  review. 

SUNSET FACTOR: THE EXTENT TO WHICH THE 

ATTORNEY GENERAL OR ANY OTHER APPLICABLE 

AGENCY OF STATE GOVERNMENT HAS THE AUTHORITY 

TO PROSECUTE ACTIONS UNDER ENABLING LEGISLATION 

Enabling l e g i s l a t i o n  does no t  s p e c i f i c a l l y  de f ine  prosecutab le  of fenses  o r  

au tho r i ze  t he  Attorney General o r  o t h e r  S t a t e  agency t o  prosecute  a c t i o n s  

r e l a t i n g  t o  FP&C. However, c o n t r a c t  v i o l a t i o n s  may be prosecuted by t h e  

Attorney General.  

SUNSET FACTOR: THE EXTENT TO WHICH THE 

SECTION HAS ADDRESSED DEFICIENCIES I N  THE 

ENABLING STATUTES WHICH PREVENT IT FROM 

FULFILLING ITS STATUTORY MANDATE 

I n  1980 FP&C supported t h e  i n t r o d u c t i o n  of House B i l l  2094. Proposed 

s t a t u t o r y  changes included 

- Requiring cons t ruc t ion  p r o j e c t s  cos t ing  more t h a n  $500,000 t o  

hold a n  appropr i a t e  c i t y  o r  county bui ld ing  permit ,  and 

- Requir ing a  cons t ruc t ion  manager t o  be h i r e d  f o r  cons t ruc t ion  

p r o j e c t s  c o s t i n g  i n  excess  of  $1,000,000 t o  oversee 

" . . .construct ion progress ,  ensure t h a t  a l l  c o n t r a c t o r s  fo l low 

a p p l i c a b l e  design s tandards  and develop ex tens ive  work progress  

records."  

The L e g i s l a t u r e  d i d  not  approve House B i l l  2094. FP&C suppor ts  

l e g i s l a t i o n  t o  be introduced i n  t h e  1982 se s s ion  which con ta ins  s i m i l a r  

p rov i s ions  f o r  ob ta in ing  bui ld ing  permits .  



SUNSET FACTOR: THE EXTENT TO WHICH 

CHANGES ARE NECESSARY I N  THE LAWS OF 

THE SECTION TO ADEQUATELY COMPLY WITH 

THE FACTORS LISTED I N  THIS SUBSECTION 

Our review revea led  t h a t  s t a t u t o r y  changes a r e  needed f o r  FP&C t o  comply 

more adequate ly  wi th  t h e  f a c t o r s  l i s t e d  i n  t h i s  subsec t ion :  

- A.R.S. $41-726, subsec t ion  A ,  and $41-728 should be amended t o  

1 )  c l a r i f y  FP&C1s r e s p o n s i b i l i t i e s ,  and 2)  s p e c i f i c a l l y  d e f i n e  

a l l  exemptions from FP&C1s powers and d u t i e s .  (page 21) 

- A.R.S. $41-726, subsec t ion  A,  should be amended t o  provide FP&C 

wi th  a u t h o r i t y  t o  1 )  disapprove proposed l e a s e s ,  2 )  cance l  

u n s a t i s f a c t o r y  l e a s e s ,  3) e l imina te  l ea sed  f a c i l i t y  i n s p e c t i o n s ,  

and 4)  r e q u i r e  agenc ie s  t o  submit in format ion  concerning l ea sed  

f a c i l i t i e s  t o  FP&C. (pages 21  and 29) 



FINDING I 

STATUTORY CHANGES ARE NEEDED TO PROVIDE FP&C WITH THE ABILITY TO REVIEW 

STATE LEASES OF REAL PROPERTY EFFECTIVELY. 

A.R.S. sec t ion  41-726, subsection A ,  requires  FP&C t o  review proposed 

projects ,  including l eases ,  and t o  submit a repor t  t o  the  Legislature.  

According t o  t he  FP&C manager, one of the  primary purposes of t h i s  

requirement i s  t o  provide information on the number of S t a t e  employees 

occupying leased space and t he  square footage leased. We found, however, 

t ha t  the  number of S t a t e  employees i n  leased space and the  amount of space 

leased i s  unknown. A s  a r e s u l t  the re  i s  no s i ng l e  au tho r i t a t i ve  source 

from which the Legis la ture ,  o r  o thers ,  can obta in  l e a se  information. 

Additionally, there  i s  no independent review, including FP&C's, t o  ensure 

t ha t  agencies a r e  not  incurr ing excessive o r  unnecessary r en t  expense. 

Spec i f i ca l ly ,  we found t h a t  

1. The number of S t a t e  employees occupying leased space, t he  square 

footage of leased space and the  amount of l ease  expense incurred 

by S t a t e  agencies a r e  unknown. 

2. Data on leased space i s  incomplete because many agencies a r e  

exempt from FP&C ' s review. 

3. Some agencies do not  comply with requirements t o  no t i f y  FP&C of 

proposed leases.  

4. FP&C8s present  l e a se  review process i s  e s sen t i a l l y  meaningless. 

5. The S t a t e  may be incurr ing excessive and unnecessary l ease  

expense. 



Number of Em~lovees i n  Leased 

Space, Square-Footage Of Leased Space 

and the  Amount of Lease E x ~ e n s e  Are Unknown 

FP&C attempts t o  monitor the  number of S t a t e  employees occupying leased 

space, t he  square footage of leased space and the  amount of l ease  expense 

incurred by S t a t e  agencies a s  a means t o  assess  the  need f o r  constructing 

new State-owned f a c i l i t i e s .  FP&C ' s only sources of such information a r e  

proposed l eases  submitted by agencies f o r  review and FP&C1s annual 

inspections of leased property." S t a t e  agencies have not  been required t o  

provide FP&C with any l i s t i n g s  of leased f a c i l i t i e s ,  associated cos t s  o r  

the  number of employees occupying leased f a c i l i t i e s .  Because not  a l l  

agencies submit proposed l eases  t o  FP&C and FP&C does not  inspect  a l l  

leased f a c i l i t i e s , *  FP&C's compendium of S t a t e  f a c i l i t y  leas ing is  

incomplete. 

Addit ionally,  S t a t e  accounting records do not  r e f l e c t  accurate ly  the  

amount of l ease  expense incurred by S t a t e  agencies. Our review revealed 

t h a t  S t a t e  accounting records i n  the  DOA-General Accounting Office showed 

t h a t  $5,022,000 was spent on ren t  during f i s c a l  year 1979-80 whereas 

F P & C  ' s 1979-80 annual repor t  t o  the  Legis la ture  showed only $4,261,000 or  

$761,000 less .  It should be noted, however, t h a t  rent  expense i s  

incons i s ten t ly  reported i n  t he  DOA-General Accounting Office records 

because some leases  include u t i l i t i e s ,  parking and various j a n i t o r i a l  and 

maintenance se rv ices  i n  rent  expense while o thers  do not. A s  a r e s u l t ,  i t  

i s  not poss ible  t o  determine exact ly  how much s t a t e  agencies a r e  paying i n  

rent .  

* See page 23 f o r  a review of def ic iencies  i n  FP&C1s lease  s i t e  
inspect ions  process. 



Not A l l  Leases  Are 

Subjec t  t o  FPaC Review 

A.R.S. $41-726, subsec t ion  A ,  r e q u i r e s  FP&C t o  review proposed p r o j e c t s ,  

inc luding  l e a s e s :  

" A .  The f a c i l i t i e s  planning and cons t ruc t ion  s e c t i o n  
s h a l l  have t h e  fo l lowing  powers and d u t i e s :  

"2. Review a l l  proposed p r o j e c t s  and improvements of 
s t a t e  agencies  and submit a  r e p o r t  t he reon  t o  t h e  
l e g i s l a t u r e . "  

A p r o j e c t  i s  def ined  f o r  purposes of  t h i s  s t a t u t e  i n  A.R.S. $41-725 a s  

fo l lows  : 

". . . the a c q u i s i t i o n  by purchase o r  l e a s e  of r e a l  
property. .  . ." ( ~ m ~ h a s i s  added) 

A.R.S. $41-728 provides  exemptions f o r  t h e  Board of Regents,  t h e  

l e g i s l a t i v e  and j u d i c i a l  branches, highway-related p r o j e c t s  of t h e  

Department of T ranspor t a t ion  and p r o j e c t s  whose t o t a l  c o s t  does no t  exceed 

$5,000. 

Fur ther ,  t h r e e  FP&C i n t e r p r e t a t i o n s  of  i t s  governing s t a t u t e s  have 

r e su l t ed  i n  t h e  exc lus ion  of agencies  which 1 )  have nonlease r en t a l s*  of 

$5,000 per  month o r  l e s s ,  2 )  do no t  r ece ive  gene ra l  fund appropr i a t ions ,  

o r  3) have f a c i l i t i e s  which a r e  wholly o r  p a r t i a l l y  f e d e r a l l y  funded. 

* Nonlease r e n t a l s  a r e  month-to-month r e n t a l s .  



Although t h e  FP&C manager h a s  s t a t e d  t h a t  FP&C i s  n o t  r e spons ib l e  f o r  

reviewing nonlease r e n t a l s ,  such review i s  w i t h i n  t h e  scope of  FP&C's 

du t i e s .  According t o  a  L e g i s l a t i v e  Counci l  memorandum dated  December 29, 

1981," nonlease r e n t a l s  a r e  n o t  exempt from review: 

"The c o r r e c t  i n t e r p r e t a t i o n  of  t h e s e  s t a t u t e s ,  
t h e r e f o r e ,  appears  t o  be t h a t  t h e  FP&C s e c t i o n  must 
review and r e p o r t  on a l l  l e a s e s  of  r e a l  p rope r ty  by 
s t a t e  agencies  u n l e s s  t h e  t o t a l  c o s t  of t h e  l e a s e  
1 )  i s  s t a t e d  o r  known a s  a  sum c e r t a i n  and 2 )  i s  f i v e  
thousand d o l l a r s  o r  l e s s .  The i n t e n t  i s  t o  exempt 
t hose  l e a s e s  t h a t  a r e  known t o  have a  r e l a t i v e l y  
minimal impact on t h e  s t a t e  budget. I f  t h e r e  i s  a  
p o s s i b i l i t y  t h a t  t h e  l e a s e  may exceed f i v e  thousand 
d o l l a r s ,  t h e  l e g i s l a t u r e  r e q u i r e s  a r epor t .  Thus, 
v i r t u a l l y  no month t o  month- r e n t a l  i s  - exempt from 
review s i n c e  by d e f i n i t i o n  i t s  term, and t h e r e f o r e  t h e  
t o t a l  c o s t ,  i s  i n d e f i n i t e .  

"Since t h e  ' t o t a l  c o s t *  of a  month t o  month r e n t a l  
i s  unce r t a in ,  i t  i s  impossible  t o  s t a t e  c a t e g o r i c a l l y  
t h a t  i t  ' w i l l  n o t  exceed f i v e  thousand d o l l a r s ' .  
Consequently, such r e n t a l s  should not  be c a t e g o r i c a l l y  
exempt from review by t h e  FP&C sec t ion ."  

Fu r the r ,  t h e  s t a t u t e s  do n o t  c l e a r l y  d e f i n e  FP&C's r e s p o n s i b i l i t i e s  f o r  

such agenc ie s  and f a c i l i t i e s .  According t o  a  L e g i s l a t i v e  Council  

memorandum dated December 23, 1981,"" FP&C's governing s t a t u t e s  a r e  

ambiguous : 

"Since c e r t a i n  programs, p r o j e c t s  and improvements and 
s t a t e  agencies  a r e  s p e c i f i c a l l y  exempted i n  A.R.S. 
s e c t i o n  41-728 from t h e  FP&C s e c t i o n ' s  powers and 
d u t i e s . . . a l l  o t h e r  s t a t e  programs, p r o j e c t s  and 
improvements and s t a t e  agencies  should be s u b j e c t  t o  
t hose  powers and d u t i e s .  

* Appendix I con ta ins  t h e  memorandum t e x t .  ** Appendix I1 c o n t a i n s  t h e  memorandum t e x t .  



"A g r e a t  d e a l  of confus ion  a r i s e s  when apply ing  t h i s  
s t a t u t e ,  even though s p e c i f i c  exemptions a r e  
l is ted. . .because i t  i s  n o t  c l e a r  e x a c t l y  which 
bu i ld ings  a r e  s t a t e  b u i l d i n g s  and which p r o j e c t s  and 
improvements a r e  p r o j e c t s  and improvements of s t a t e  
agencies  f o r  t h e  purposes of A.R.S. s e c t i o n  41-726, 
subsec t ion  A. It i s  n o t  c l e a r  whether bu i ld ings  b u i l t  
wi th  f e d e r a l  funds  and used by s t a t e  agencies  a r e  s t a t e  
bu i ld ings  and whether f e d e r a l l y  f inanced p r o j e c t s  and 
improvements a r e  p r o j e c t s  and improvements of s t a t e  
agencies  under t h e  s t a t u t e  and f a l l  under t h e  FP&C 
s e c t i o n ' s  authori ty . . . .  

"A.R.S. s e c t i o n  41-726, subsec t ion  A ,  is  even more 
ambiguous because it s t a t e s  ' ( t )  he f a c i l i t i e s  planning 
and c o n s t r u c t i o n  s e c t i o n  s h a l l  have t h e  fo l lowing  
powers and dut ies . .  . . ' ( ~ m ~ h a s i s  added.) It i s  
unc lea r  which of  t h e  i tems  l i s t e d  i n  A.R.S. s e c t i o n  
41-726, subsec t ion  A a r e  d u t i e s  and which a r e  powers of 
t h e  FP&C sec t ion .  The d i  s t i n c t i o n  i s  important  because 
d u t i e s  a r e  mandatory and powers a r e  permissive." 
(Emphasis added) 

Agencies Do Not Comply 

wi th  Required Procedures  

I n  l i e u  of s t a t u t o r y  requirements ,  t h e  S t a t e  accounting manual b r i e f l y  

o u t l i n e s  procedures  agenc ie s  should fo l low i n  submi t t ing  proposed l e a s e s  

f o r  encumbrance." The manual s t a t e s  t h a t  l e a s e  agreements must be 

approved by both  t h e  Of f i ce  of t h e  Attorney General and FP&C and t h a t  

f a i l u r e  t o  o b t a i n  such approval  w i l l  r e s u l t  i n  t h e  r e t u r n  of  t h e  l e a s e  

document t o  t he  agency. It  should be noted t h a t  encumberances a g a i n s t  

such l e a s e s  may n o t  be paid.  

However, t h e r e  i s  widespread noncompliance wi th  t h e  S t a t e  accounting 

manual. A review by a u d i t  s t a f f  of a sample of 20 l e a s e s  f o r  which FP&C 

c la ims  i t  has  r e s p o n s i b i l i t y  f o r  review revealed t h a t  55 percent  were 

a l r e a d y  s igned ,  executed and i n  e f f e c t  a t  t h e  time of FP&C review. 

* An encumbrance i s  a n  o b l i g a t i o n  i n  t h e  form of a purchase o rde r ,  
c o n t r a c t  o r  o t h e r  au tho r i zed  fund source and f o r  which a p a r t  o f  such 
fund sou rce  i s  reserved.  I t  ceases  t o  be a n  incumbrance when pa id  o r  
canceled. 



There appears  t o  be t h r e e  causes  f o r  agency noncompliance with cu r ren t  

lease-review procedures. F i r s t ,  FP&C lacks  s t a t u t o r y  a u t h o r i t y  t o  compel 

agencies t o  submit l e a s e  proposals  f o r  review o r  t o  d i s c i p l i n e  those  

agencies t h a t  do not.  Second, agencies  a r e  unaware of t h e  requi red  review 

procedure. An Auditor General survey of eleven S t a t e  agencies revealed 

t h a t  fou r  of t h e  agency rep resen ta t ives  involved i n  executing l e a s e s  were 

n o t  aware of t h e  l e a s e  review procedures i n  t h e  S t a t e  accounting manual. 

F i n a l l y ,  i t  appears  t h a t  t h e  DOA-General Accounting Of f i ce  i s  n o t  checking 

f o r  FP&C approval  on l e a s e  agreements o r  r e tu rn ing  those  agreements t h a t  

do not  have approval. 

FP&C Reviews Are 

E s s e n t i a l l y  Meaningless 

FP&C does n o t  review l e a s e  agreements f o r  reasonableness and economy. 

Ins tead ,  FP&C's review i s  l imi t ed  t o  checking f o r  t h e  i n c l u s i o n  of an  

escape c l ause  i n  t h e  proposed agreement. According t o  a  Leg i s l a t ive  

Council memorandum dated September 29, 1981,* FP&C has t h e  power t o  

perform more comprehensive reviews. The memorandum s t a t e s  i n  p a r t :  

"...review of t h e  b e n e f i t s  t o  t h e  s t a t e  of t h e  property 
proposed t o  be leased ,  t h e  reasonableness of  t h e  
payments f o r  t h e  proper ty  proposed t o  be leased  and 
o t h e r  ques t ions  r e l a t e d  t o  how t h e  property proposed t o  
be leased  f i ts  wi th in  t h e  o v e r a l l  s t a t e  f a c i l i t i e s  
a c q u i s i t i o n  and cons t ruc t ion  p lans  d e f i n i t e l y  f a l l s  
w i th in  t h e  FP&C s e c t i o n ' s  review authori ty."  

Addi t ional ly ,  FP&C's review i s  a  dup l i ca t ion  of t h e  more comprehensive 

review performed by t h e  Of f i ce  of the  Attorney General. The Of f i ce  of the  

Attorney General reviews l e a s e s  f o r  inc lus ion  of a l l  necessary provisions,  

inc luding a n  escape c l ause  a s  mandated by A.R.S. 338-511. 

The FP&C manager s t a t e d  t h a t  reviews f o r  economy a r e  unproductive because 

numerous l e a s e s  a r e  submitted a f t e r  t h e  e f f e c t i v e  d a t e  and FP&C lacks  

a u t h o r i t y  t o  t ake  c o r r e c t i v e  a c t i o n  i f  unsa t i s f ac to ry  terms a r e  discovered. 

* Appendix I11 conta ins  t h e  memorandum tex t .  
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According t o  t h e  same L e g i s l a t i v e  Council memorandum, FP&C cannot approve 

o r  disapprove-' l e a s e s  which i t  reviews : 

". ..A.R.s. s e c t i o n  41-726, subsect ion  A ,  paragraph 2 
does not  au thor i ze  t h e  FP&C s e c t i o n  t o  approve proposed 
s t a t e  agency f a c i l i t i e s  l eases .  Paragraph 2 only 
provides t h a t  the  FP&C s e c t i o n  s h a l l ,  among o t h e r  
th ings ,  review a l l  s t a t e  agency p r o j e c t s  ( a  term which 
inc ludes  l e a s e s )  and submit a  r epor t  thereon t o  t h e  
Legislature. . .  . 

"While t h e  admin i s t r a t ive  a u t h o r i t y  of  t h e  FP&C s e c t i o n  
t o  review s t a t e  agency leases..  ,appears t o  be 
unquestionable, i t  i s  l e s s  c l e a r  whether t h e  s e c t i o n  
would have the  a u t h o r i t y  t o  deny a s t a t e  agency t h e  
r i g h t  t o  l e a s e  space.. .More over.. , t he re  i s  no express  
o r  implied s t a t u t o r y  reference  t o  what happens should a  
s t a t e  agency proceed t o  l e a s e  r e a l  proper ty  a f t e r  t h e  
FP&C s e c t i o n  has  decl ined t o  g ive  i t s  approval ...." 

FP&C's l e a s e  review procedures a r e  perfunctory when compared t o  those  of 

t h e  U.S. General Services  Administrat ion (GSA). The GSA reviews f o r  

l o c a t i o n  requirements,  compliance with l o c a l  s a f e t y  codes, amount of space 

p e r  employee and reasonableness of cos t .  

The S t a t e  May Be Incur r ing  Excessive 

and Unnecessary Lease Expense 

FP&C's l imi t ed  review and i n a b i l i t y  t o  disapprove uneconomical l e a s e s  have 

r e su l t ed  i n  inadequate c o n t r o l  over  l e a s e  expenditures by S t a t e  agencies. 

The appropr ia t ions  process s i m i l a r l y  se rves  a  l imi t ed  c o n t r o l  funct ion.  

Agencies' spendings a r e  l imi t ed  by the  amount appropriated t o  each 

expenditure c l a s s i f i c a t i o n .  However, agencies a r e  not  required t o  

a l l o c a t e  s p e c i f i c  d o l l a r  amounts t o  s u b c l a s s i f i c a t i o n s  wi th in  t h e  

appropr ia t ion  c l a s s i f i c a t i o n .  Funds f o r  l e a s e  expenditures a r e  

appropriated wi th in  t h e  c l a s s i f i c a t i o n  of "o the r  opera t ing  expenditures,"  

which a l s o  inc ludes  u t i l i t i e s ,  maintenance and repa i r s .  Therefore 

agencies '  expenditures f o r  leased  f a c i l i t i e s  a r e  not  gene ra l ly  constrained 

by t h e  appropr ia t ions  process. 



During f i s c a l  y e a r  1979-80, S t a t e  expendi tures  f o r  leased  f a c i l i t y  space 

t o t a l e d  a t  l e a s t  $4.2 mi l l ion*  and ranged from l e s s  than  $2 p e r  square 

f o o t  t o  almost $14 p e r  square  foo t .  Table 3 compares agencies '  l e a s e s  f o r  

f a c i l i t y  space dur ing  f i s c a l  y e a r  1979-80. 

* Recorded i n  FP&C's annual  r epo r t  t o  t h e  Leg i s l a tu re .  S t a t e  accounting 
records  r e f l e c t e d  approximately $5 m i l l i o n  f o r  l e a s e  of p r i v a t e l y  
owned f a c i l i t i e s .  





Unlike o ther  Western s t a t e s  and severa l  l o c a l  e n t i t i e s ,  Arizona does not 

have a cen t ra l i zed  lease-approval o r  negot ia t ion function. 

An Auditor General survey of 18 western s t a t e s ,  the  c i t i e s  of Phoenix and 

Tucson and 7 f i rms i n  the  S t a t e  revealed t h a t  a majori ty require an 

independent th i rd-par ty  approval a s  pa r t  of es tabl ished leas ing 

procedures. Additionally, 70 percent have a centra l ized e n t i t y  t ha t  

e i t h e r  s e l e c t s  l ease  s i t e s  f o r ,  o r  lends ass i s t ance  t o ,  the  leas ing agency. 

The procedures used by New Mexico i l l u s t r a t e  how a centra l ized 

lease-approval system works and the  cos t  savings t h a t  i t  can generate. 

New Mexico es tabl ished a property con t ro l  d ivis ion (PcD) with s t a t u to ry  

au thor i ty  t o  "control  t he  l e a se  o r  r en t a l  of space i n  p r i va t e  buildings" 

by s t a t e  agencies. PCD i n  New Mexico has recently es tabl ished procedures 

which include involvement i n  locat ing and negotiat ing f o r  leased space f o r  

s t a t e  agencies. These procedures w i l l  be enforced through PCD s t a tu to ry  

author i ty  t o  approve l ease  agreements. Centra l iza t ion w i l l  allow New 

Mexico t o  obta in  subs tan t ia l  co s t  savings and el iminate a perfunctory 

review of l eases  a f t e r  t h e i r  execution which existed p r i o r  t o  l e g i s l a t i v e  

change. 

PCD was created i n  New Mexico with the  expectation t h a t  savings t o  the 

s t a t e  would occur by combining space needed by severa l  agencies i n to  

consolidated negot ia t ions  and l ease  agreements. According t o  the  PCD, 

" U t i l i t y  co s t s  may be consolidated (and) cos t  per  
square foot . . . is  o f ten  reduced when the  S t a t e  i s  ab le  
t o  r en t  l a rge  quan t i t i e s  of space i n  a s ing le  building." 

New Wexico's PCD has three  employees and a computerized da ta  bank of 

ava i l ab le  l ease  s i t e s .  PCD cos t s  approximately $60,000 a year t o  operate 

and i s  expected t o  generate $200,000 a year i n  co s t  savings from 

cen t r a l i z a t i on  of the l ease  negot ia t ion function. 



It appears  t h a t  s u b s t a n t i a l  c o s t  sav ings  could be r e a l i z e d  by 

consol idat ing. .  t h e  l e a s e  n e g o t i a t i o n  f u n c t i o n s  which a r e  p r e s e n t l y  

performed by each S t a t e  agency. Fu r the r  s tudy  i s  needed t o  determine t h e  

economic impact of  c e n t r a l i z i n g  t h i s  func t ion .  

It should be noted t h a t  FP&C s t a f f  may l a c k  s u f f i c i e n t  resources  t o  

provide f o r  adequate l e a s e  reviews. FP&C p r e s e n t l y  has  e i g h t  s t a f f  

members: t he  FP&C manager, a n  engineer ,  a n  eng inee r / a r ch i t ec t  , f o u r  

i n s p e c t o r s  and a n  a d m i n i s t r a t i v e  sec re t a ry .  It  would appear  t h a t  on ly  t h e  

manager has  t h e  necessary  e x p e r t i s e  t o  examine l e a s e s  f o r  reasonableness  

and economy. 

CONCLUSION 

The number o f  S t a t e  employees occupying l ea sed  space,  t h e  square foo tage  

of l ea sed  space and t h e  amount of  l e a s e  expense incu r red  by S t a t e  agencies  

a r e  unknown. Although FP&C i s  requi red  t o  review proposed l e a s e s  of  r e a l  

p roper ty ,  i t  l a c k s  a u t h o r i t y  t o  review a l l  l e a s e s  executed by S t a t e  

agencies  o r  t o  approve o r  disapprove such l ea ses .  A s  a r e s u l t ,  1 )  FP&C1s 

review of proposed l e a s e s  i s  e s s e n t i a l l y  meaningless,  2 )  in format ion  used 

i n  a s se s s ing  t h e  need f o r  new S t a t e  c o n s t r u c t i o n  i s  inadequate ,  and 3)  

S t a t e  l e a s e  expendi tures  may be excess ive  and unnecessary. 

RECOMMENDATIONS 

Cons idera t ion  should be g i v e n  t o  t h e  fo l lowing  recommendations: 

1. The L e g i s l a t u r e  amend A.R.S. $541-726, subsec t ion  A ,  and 41-728 t o  

a )  c l a r i f y  FP&C ' s r e s p o n s i b i l i t i e s  and b) s p e c i f i c a l l y  d e f i n e  a l l  

exemptions from FP&C1s powers and d u t i e s .  

2. The L e g i s l a t u r e  amend A.R.S. $41-726, subsec t ion  A ,  t o  provide  t h a t  

- exempt agencies  submit t o  FP&C lists of l ea sed  f a c i l i t i e s  and 

amounts of  t h e  annual  l e a s e  payments; 

- nonexempt agenc ie s  submit proposed l e a s e s  t o  FP&C p r i o r  t o  

execut ion;  

- FP&C be g iven  a u t h o r i t y  t o  disapprove proposed l e a s e s  f o r  

nonexempt agencies;  and 

- FP&C be g iven  a u t h o r i t y  t o  cance l  l e a s e s  of  nonexempt agencies  i t  

has not  approved i f  i t  determines t h e  l e a s e  is  n o t  i n  t h e  b e s t  

i n t e r e s t s  of  t h e  S t a t e .  



3. I f  g ran ted  t h e  s t a t u t o r y  a u t h o r i t y  descr ibed  i n  Recommendation 2 ,  FP&C 

develop and implement g u i d e l i n e s  f o r  l e a s e  review and approval ,  

inc luding  reviews f o r  reasonableness  and economy. 

4. A s tudy  be made of t h e  f e a s i b i l i t y  of  and c o s t  sav ings  from 

conso l ida t ing  and c e n t r a l i z i n g  t h e  l e a s e  n e g o t i a t i o n  func t ion .  



FINDING I1 

FP&CIS INSPECTION OF LEASED FACILITIES SHOULD BE DISCONTINUED. 

F a c i l i t i e s  Planning and Cons t ruc t ion  (FP&c) conducts annual  s i t e  

i n spec t ions  o f  p rope r ty  l ea sed  by t h e  S t a t e  f o r  t h e  primary purpose of 

monitoring t h e  number of S t a t e  employees occupying p r i v a t e l y  owned 

f a c i l i t i e s  t o  i d e n t i f y  t h e  need t o  c o n s t r u c t  a d d i t i o n a l  S t a t e  bui ld ings .  

According t o  t h e  FP&C manager, l e a s e  s i t e  i n s p e c t i o n s  a r e  a l s o  performed t o  

- v e r i f y  t h a t  t h e  S t a t e  r e c e i v e s  t h e  square footage  s p e c i f i e d  i n  

t h e  l e a s e  agreement; 

- determine t h a t  t h e  f a c i l i t y  i s  occupied f o r  a  v a l i d  pub l i c  

purpose; and 

- i d e n t i f y  hazards.  

Our review revealed t h a t  FP&C i n s p e c t i o n s  of l ea sed  f a c i l i t i e s  do no t  

f u l f i l l  t h e i r  intended purpose and should be d iscont inued  because 

- A l l  l e a sed  f a c i l i t i e s  a r e  n o t  s u b j e c t  t o  i n s p e c t i o n  by FP&C; 

- Many of t h e  i n s p e c t i o n s  t h a t  FP&C does perform a r e  e i t h e r  

incomplete o r  inadequate ly  documented; 

- Few changes r e s u l t  when a  de f i c i ency  i s  i d e n t i f i e d  by an  FP&C 

inspec to r ;  and 

- FP&C1s i n s p e c t i o n s  d u p l i c a t e ,  a t  l e a s t  p a r t i a l l y ,  i n s p e c t i o n s  

performed by o t h e r  e n t i t i e s .  

Addi t iona l ly ,  FP&C1s s t a f f  resources  devoted t o  l ea sed  f a c i l i t y  

i n spec t ions  should be r e a l l o c a t e d  t o  i n s p e c t i o n s  of new cons t ruc t ion  

p r o j e c t s  because 1 )  any informat ion  obtained by FP&C dur ing  l ea sed  

f a c i l i t y  i n s p e c t i o n s  can  be obta ined  more e f f i c i e n t l y  d i r e c t l y  from t h e  

agencies  l e a s i n g  t h e  f a c i l i t i e s ,  and 2 )  new c o n s t r u c t i o n  p r o j e c t  

i n spec t ions  a r e  a  h ighe r  FP&C p r i o r i t y .  F i n a l l y ,  FP&C ' s s t a t u t o r y  

r e s p o n s i b i l i t y  regard ing  l e a s e  i n s p e c t i o n s  should be c l a r i f i e d .  



A l l  Leased F a c i l i t i e s  Are Not 

Sub jec t  t o  In spec t ions  

Although FP&C a t t empt s  t o  i n s p e c t  each f a c i l i t y  l ea sed  by a s t a t e  agency 

a t  l e a s t  once each f i s c a l  yea r ,  we found t h a t  1 )  numerous l ea sed  and 

ren ted  p r o p e r t i e s  a r e  exempt from FP&C1s j u r i s d i c t i o n , "  and 2 )  FP&C d id  

no t  i n s p e c t  some nonexempt p rope r t i e s .  

FP&C becomes aware o f  t h e  e x i s t e n c e  of l ea sed  f a c i l i t i e s  when agencies  

submit proposed l e a s e s  t o  FP&C f o r  review.** However, some agencies  a r e  

exempt from having t o  submit proposed l e a s e s  t o  FP&C f o r  review. A s  a  

r e s u l t ,  FP&C n o t  on ly  does n o t  i n s p e c t  t h e s e  l ea sed  f a c i l i t i e s  bu t  may not  

know of  t h e  e x i s t e n c e  of  t h e  l ea sed  f a c i l i t i e s  as well .  Addi t iona l ly ,  

when exempt agencies  do submit l e a s e s  t o  FP&C f o r  review a n  i n s p e c t i o n  

does n o t  always ensue. Our review of  a  sample o f  21  l e a s e s  submit ted by 

exempt agencies  t o  FP&C revea led  t h a t  29 pe rcen t  were n o t  subsequent ly 

inspec ted  by FP&C . 

Fur the r ,  i t  cannot be determined i f  FP&C i n s p e c t s  a l l  f a c i l i t i e s  l ea sed  by 

nonexempt agencies .  Our review of a sample of 19 l e a s e s  i n  FP&C1s f i l e s  

revealed t h a t  t h e r e  i s  no evidence t h a t  FP&C conducted 26 percent  of t h e  

i n s p e c t i o n s  i t  should have du r ing  f i s c a l  yea r s  1978-79 through 1980-81. 

The FP&C s t a f f  member r e spons ib l e  f o r  supe rv i s ing  l ea sed  f a c i l i t y  

i n s p e c t i o n s  was unable t o  determine i f  t h e  requi red  i n s p e c t i o n s  had been 

conducted. The supe rv i so r  s t a t e d  t h a t  t h e  i n s p e c t i o n s  may have been 

performed but  t h e  i n s p e c t i o n  r e p o r t s  d i scarded  al though FP&C i n s p e c t o r s  

a r e  requi red  t o  f i l e  i n s p e c t i o n  repor t s .  He a l s o  s t a t e d  t h a t  t h e  

i n s p e c t i o n s  may not  have been performed i f  FP&C received l e a s e  agreements 

f o r  f a c i l i t i e s  i n  nonmetropol i tan a r e a s  a f t e r  i n s p e c t i o n s  had been 

completed i n  t hose  a reas .  

* Arizona s t a t u t e s  provide  exemptions f o r  some agencies  and f o r  l e a s e s  
of l e s s  than  $5,000. Fu r the r ,  FP&C8s i n t e r p r e t a t i o n  of  i t s  s t a t u t o r y  
r e s p o n s i b i l i t y  has  r e s u l t e d  i n  a d d i t i o n a l  exemptions. See page 13 f o r  
a review of t hese  exemptions. 

** See page 11 f o r  a review of  d e f i c i e n c i e s  i n  FP&C1s l e a s e  review 
process .  



In spec t ions  Are Not Adequately 

Documented and Mav Be Incomolete 

Those i n s p e c t i o n s  t h a t  FP&C does perform a r e  o f t e n  e i t h e r  incomplete o r  

inadequate ly  documented. Our review of 48 i n s p e c t i o n  r e p o r t s  f i l e d  by 

FP&C i n s p e c t o r s  dur ing  t h e  per iod  J u l y  1, 1979, and December 31, 1981, 

revealed t h a t  30 percent  were s o  incomplete t h a t  a u d i t  s t a f f  was unable t o  

determine i f  t he  i n s p e c t i o n s  had been performed a s  requi red .  

I n  a d d i t i o n ,  many FP&C i n s p e c t i o n  r e p o r t s  do no t  adequate ly  desc r ibe  

i d e n t i f i e d  d e f i c i e n c i e s .  Audit  s t a f f  reviewed 48 FP&C i n s p e c t i o n  r e p o r t s  

and noted t h a t  7 1  percent  of t h e  d e f i c i e n c i e s  i d e n t i f i e d  d id  no t  

adequately desc r ibe  t h e  na tu re  of  t h e  v i o l a t i o n .  For  example, one r e p o r t  

descr ibed  t h e  cond i t i on  of t h e  premises a s  "badly d e t e r i o r a t e d "  but  f a i l e d  

t o  s p e c i f y  those  a r e a s  r equ i r ing  improvement. 

F i n a l l y ,  FP&C does not  r e p o r t  t o  t h e  L e g i s l a t u r e  on t h e  condi t ion ,  

maintenance o r  u t i l i z a t i o n  of  l ea sed  f a c i l i t i e s .  According t o  t h e  FP&C 

manager, t he  primary purpose of  FP&C inspec t ions  i s  t o  g a t h e r  d a t a  t o  

a s s e s s  t h e  need f o r  new S t a t e  cons t ruc t ion .  However, 30 percent  of t h e  

FP&C r e p o r t s  reviewed by a u d i t  s t a f f  d id  not  i n d i c a t e  t he  number of S t a t e  

employees occupying t h e  l ea sed  f a c i l i t y  which i s  one of  t h e  primary 

f a c t o r s  involved i n  a s se s s ing  c o n s t r u c t i o n  needs. 

In spec t ions  Are I n e f f e c t i v e  I n  

E l i m i n a t i m  Def i c i en t  Condit ions 

Although most FP&C i n s p e c t i o n  r e p o r t s  i d e n t i f y  d e f i c i e n c i e s  i n  l ea sed  

f a c i l i t i e s ,  FP&C l a c k s  a u t h o r i t y  t o  compel t h e  l and lo rd  t o  t ake  c o r r e c t i v e  

ac t ion .  According t o  t h e  A s s i s t a n t  Attorney General ass igned  t o  FP&C, 

FP&C cannot r equ i r e  1) owners of p r i v a t e  f a c i l i t i e s  t o  make needed 

improvements, o r  2 )  l e s s e e  agencies  t o  cance l  l e a s e s  i f  d e f i c i e n c i e s  a r e  

not  remedied. 



FP&C's follow-up is l imi ted t o  merely notifying the  agency of any 

def ic iencies . -  However, FP&C does not  send agencies copies of inspection 

reports .  Further,  aud i t  s t a f f  was unable t o  determine i f  FP&C followed up 

on any of the  75 def ic ienc ies  i den t i f i ed  i n  t he  48 inspect ion repor t s  i t  

reviewed. 

Because FP&C lacks  the  au thor i ty  t o  remedy def ic ienc ies  and agencies may 

not be informed of i den t i f i ed  def ic iencies ,  few improvements i n  the  

condit ion of leased f a c i l i t i e s  a r e  made. Our review of the  avai lable  

documentation f o r  30 leased f a c i l i t i e s  revealed t h a t  60 percent of the  

i den t i f i ed  def ic ienc ies  were not  corrected and t h a t  new def ic ienc ies  were 

i den t i f i ed  upon reinspection i n  27 percent of the  f a c i l i t i e s .  

FP&C Inspections May Duplicate 

Inspections by Other E n t i t i e s  

FP&C's inspections do not appear t o  provide f o r  t he  hea l th  and sa fe ty  of 

S t a t e  employees i n  p r iva te ly  owned f a c i l i t i e s .  Other e n t i t i e s  such a s  the  

S t a t e  F i r e  Marshall, l o c a l  f i r e  departments and the  Arizona divis ion of 

the Federal Occupational Safe ty  and Health Administration (OSHA) conduct 

inspections which appear t o  dupl ica te ,  a t  l e a s t  i n  pa r t ,  FP&C inspections. 

The Phoenix City F i r e  Code Enforcement and Inspections sec t ion  performs 

annual inspections of some buildings. These inspect ions  include reviews 

f o r  f i r e  sa fe ty ,  f i r e  code compliance and a v a i l a b i l i t y  of handicap 

f a c i l i t i e s .  Pena l t i e s  f o r  noncompliance with appl icable  codes a r e  

included i n  the  criminal  code, and building owners may request inspections 

a t  no cost .  

OSHA inspects  p r iva te ly  owned f a c i l i t i e s  upon request.  These inspections 

i den t i f y  hea l th  and s a f e ty  hazards based upon standard code speci f ica t ions .  

Bet ter  Use Can Be Made 

Of S t a f f  Resources 

Use of FP&C s t a f f  t o  perform inspections which a r e  ine f fec t ive  i n  

obtaining correct ive  ac t i on  and dupl ica te  inspections performed by other  

e n t i t i e s  represent  a misallocation of resources. 



The one i n s p e c t o r  ass igned  t o  perform inspec t ions  o u t s i d e  of  t h e  

met ropol i tan  -Phoenix a r e a  must perform mandated i n s p e c t i o n s  of  e x i s t i n g  

0 State-owned bu i ld ings  and new cons t ruc t ion  p r o j e c t s  i n  a d d i t i o n  t o  
l e a s e - s i t e  i n spec t ions .  According t o  t h e  FP&C manager, p r i o r i t y  i s  g iven  

t o  new cons t ruc t ion  in spec t ions .  However, our  review revealed t h a t  

out-of-town new c o n s t r u c t i o n  p r o j e c t s  a r e  not  inspec ted  a s  f r e q u e n t l y  a s  

l o c a l  p r o j e c t s  due t o  s t a f f i n g  l i m i t a t i o n s .  It appears  t h a t  t h e  

e l imina t ion  of l e a s e - s i t e  i n s p e c t i o n s  would provide f o r  more f r equen t  

i n spec t ions  of  new c o n s t r u c t i o n  p r o j e c t s .  

Fu r the r ,  d a t a  used t o  a s s e s s  t h e  need f o r  new S t a t e  f a c i l i t i e s ,  such as 

the  square foo tage  of  and t h e  number of employees i n  l ea sed  space,  could 

be obtained without  FP&C inspec t ions .  I f  Arizona s t a t u t e s  were amended t o  

r equ i r e  a l l  agencies ,  bo th  exempt and nonexempt, t o  annual ly  f u r n i s h  FP&C 

with informat ion  on t h e  squa re  foo tage  of l ea sed  space and t h e  number of 

employees occupying such space  FP&C would no longe r  need t o  i n s p e c t  l ea sed  

f a c i l i t i e s .  

S t a t u t o r y  Respons ib i l i t y  

Should Be C l a r i f i e d  

A.R.S. 541-726, subsec t ion  A ,  r e q u i r e s  FP&C t o  i n s p e c t  S t a t e  bu i ld ings :  

"The f a c i l i t i e s  planning and cons t ruc t ion  s e c t i o n  s h a l l  
have t h e  fol lowing powers and d u t i e s :  

"1. Make a n  annual  i n s p e c t i o n  of a l l  s t a t e  bu i ld ings  
and r epor t  t o  t h e  l e g i s l a t u r e  on t h e  cond i t i on ,  
maintenance and u t i l i z a t i o n  of such bu i ld ingsow 

According t o  a L e g i s l a t i v e  Council  memorandum dated  June 11, 1981,* t h e  

in spec t ions  mandated by S t a t e  l a w  i nc lude  l ea sed  f a c i l i t i e s :  

* Appendix I V  con ta ins  t h e  memorandum t e x t .  
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"'Regular' inspect ion i s  mandated by s t a t u t e  during the 
process of constructing a  building leased by t he  s t a t e  
i n  order t o  ensure compliance with approved building 
plans and speci f ica t ions .  After  const ruct ion has been 
completed, the  FP&C sec t ion  i s  required by s t a t u t e  t o  
i n s ~ e c t  a l l  s t a t e  buildings ( a  c l a s s i f i c a t i o n  which * - 
includes leased s t r uc tu r e s )  annually f o r  the  purpose of 
preparing a  repor t  t o  the  Legislature on the  condition, 
maintenance and u t i l i z a t i o n  of such buildings." 
(~mphas i s  added) 

However, t h e  Assis tant  Attorney General assigned t o  FP&C believes t h a t  the  

s t a t u to ry  provision app l ies  only t o  State-owned f a c i l i t i e s ,  hot leased 

space. 

Because FP&C lease -s i t e  inspect ions  do not appear t o  be an  e f f i c i e n t  o r  

e f f ec t i ve  use of FP&C s t a f f ,  the  Legis la ture  should c l a r i f y  FP&C1s 

inspection r e spons ib i l i t i e s  t o  spec i f i c a l l y  exclude leased space. 

CONCLUSION 

FP&C1s lease -s i t e  inspect ions  a r e  unnecessary i n  t h a t  they do not 

1)  protect  the  i n t e r e s t s  of the  S t a t e  by ident i fy ing hea l th  and sa fe ty  

hazards i n  a l l  leased f a c i l i t i e s ,  2)  ensure t h a t  de f ic ienc ies  w i l l  be 

corrected when i den t i f i ed ,  o r  3) provide su f f i c i en t  inpu ts  i n t o  t he  S t a t e  

construction needs assessment process. I n  addit ion,  FP&C inspections 

appear t o  dupl ica te ,  a t  l e a s t  i n  p a r t ,  inspections performed by other  

agencies. A s  a  r e s u l t ,  FP&C inspections of leased f a c i l i t i e s  cons t i t u t e  

an i n e f f i c i e n t  and i ne f f ec t i ve  use of FP&C s t a f f .  

RECOMMENDATIONS 

Consideration should be given t o  the  following recommendations: 

1. The Legis la ture  amend A.R.S. $41-726, subsection A ,  paragraph 1 t o  

1 )  spec i f i c a l l y  exclude leased f a c i l i t i e s ,  and 2 )  require a l l  

agencies t o  submit annually t o  FP&C a l i s t i n g  of a l l  leased 

f a c i l i t i e s ,  the  square footage and the  number of employees occupying 

those f a c i l i t i e s .  

2. FP&C discontinue inspect ions  of leased f a c i l i t i e s  and rea l loca te  i t s  

s t a f f  t o  performing inspect ions  of new building construction. 



3. I f  FP&C i s  granted  a u t h o r i t y  t o  approve l e a s e s  a s  recommended i n  

F inding  I; t h e  a s s i s t a n t  d i r e c t o r  f o r  f i nance  should promulgate r u l e s  

and r egu la t ions  r equ i r ing  agencies  t o  submit i n s p e c t i o n  r e p o r t s  from 

l o c a l  f i r e  departments o r  t h e  S t a t e  F i r e  Marshal l  and/or  OSHA wi th  t h e  

proposed l e a s e  p r i o r  t o  execut ion.  ( s e e  page 11) 



OTHER PERTINENT INFORMATION 

During t h e  course  of  t h e  a u d i t  t h e  fol lowing cond i t i ons  were observed and 

a r e  repor ted  h e r e  f o r  t h e  informat ion  o f  t h e  Leg i s l a tu re .  

F a c i l i t i e s  P l a n n i m  and Cons t ruc t ion  

Has, i n  R e a l i t y ,  a Limited Role 

i n  F a c i l i t i e s  Planning 

The name, " F a c i l i t i e s  Planning and Construct ion,"  may be a misnomer i n  

t h a t  FP&C has no s t a t u t o r y  r e s p o n s i b i l i t y  f o r  c a p i t a l  investment 

planning. Arizona s t a t u t e s  r e q u i r e  only  t h a t  FP&C a c t  a s  a  r e p o s i t o r y  f o r  

p l ans  prepared by S t a t e  agencies .  A.R.S. s e c t i o n  41-726, subsec t ion  A ,  

paragraph 7 r e q u i r e s  FP&C t o  

"Maintain a n  updated p l a n  a t  l e a s t  f i v e  y e a r s  i n  
advance of a l l  improvements and p r o j e c t s  which w i l l  be 
requi red  by s t a t e  agencies." (Emphasis added) 

Respons ib i l i t y  f o r  developing such p l ans  r e s t s  wi th  t h e  a s s i s t a n t  d i r e c t o r  

f o r  f i nance ,  under t h e  p rov i s ions  of A.R.S. s e c t i o n  41-722, subsec t ion  B: 

"The a s s i s t a n t  d i r e c t o r  f o r  f i nance  s h a l l :  

"4. Develop and maintain,  i n  coopera t ion  wi th  each 
s t a t e  agency and recommend t o  t h e  governor a  
comprehensive, long-range p l a n  f o r  c a p i t a l  ou t l ay ,  
c o n s i s t e n t  w i th  means a v a i l a b l e  f o r  f i nanc ing  t h e  
same." (Emphasis added) 

The planning process  c o n s i s t s  of 1 )  development of p l a n s  and 

2)  p repa ra t ion  of l and ,  bu i ld ing  and improvement (LB&I) r eques t s  by t h e  

Executive Budget O f f i c e  (EBO). FP&C provides  r e l a t i v e l y  l i t t l e  i n p u t  i n t o  

e i t h e r  process.  Those agencies  submi t t ing  t h e  l a r g e s t  LB&I r e q u e s t s  

seldom seek a s s i s t a n c e  from FP&C. Addi t iona l ly ,  FP&C1s involvement w i th  

EBO i s  l i m i t e d  t o  provid ing  informat ion  on t h e  cond i t i on  of e x i s t i n g  

bui ld ings ,  t h e  number o f  l e a s e s  rece ived  f o r  review and c o s t  e s t i m a t e s  f o r  

proposed p ro j ec t s .  



FP&Cgs primary r o l e  i n  t h e  p lanning  process  involves  t h e  Cap i to l  Mall 

Complex. However, because FP&C has  no in-house p lanning  s taff ,  t h e  

Cap i to l  Mall Complex p l ans  were developed by consu l t an t s .  A s  a r e s u l t  

FP&C9s r o l e  i n  t h e  C a p i t o l  Mall Complex p l a n  i s  l i m i t e d  t o  updat ing and 

eva lua t ing  t h e  p l an  annual ly  t o  determine t h e  need t o  c o n s t r u c t  new S t a t e  

bui ld ings .  T h i s  need i s  based on  1 )  t h e  t o t a l  number o f  S t a t e  

employees, 2 )  t h e  number of  S t a t e  employees i n  l ea sed  space,  and 

3) annual  l e a s e  expenditures .  It should be noted t h a t  in format ion  

concerning l ea sed  f a c i l i t i e s  i s  obta ined  through FP&Cgs l e a s e  review and 

i n s p e c t i o n  p roces ses  and t h a t  t h i s  d a t a  i s  incomplete as d iscussed  on 

pages 12 and 23." 

Means Used t o  Finance New 

Cons t ruc t ion  Mav Be Inadeauate  

According t o  t h e  Arizona Cons t i t u t ion ,  A r t i c l e  9, S e c t i o n  5, unsecured 

deb t  of t h e  S t a t e  cannot exceed $350,000: 

"The S t a t e  may c o n t r a c t  d e b t s  t o  supply t h e  c a s u a l  
d e f i c i t s  o r  f a i l u r e s  i n  revenues, o r  t o  meet expenses 
no t  otherwise provided f o r ;  bu t  t h e  aggrega te  amoint of 
such debts .  d i r e c t  and cont inaent .  whether cont rac ted  - 
by v i r t u e  of one o r  more l a w s ,  o r  a t  d i f f e r e n t  pe r iods  
of  t ime,  s h a l l  never  exceed t h e  sum of t h r e e  hundred 
and f i f t y  thousand dol lars . . . ."  (Emphasis added) 

A s  a r e s u l t  of t h i s  r e l a t i v e l y  low gene ra l  o b l i g a t i o n  deb t  limit, t h e  

S t a t e  i s  e f f e c t i v e l y  precluded from f inanc ing  cons t ruc t ion  through debt  

f inanc ing .  S t a t e  c o n s t r u c t i o n  must be from curren t -year  app ropr i a t ions ,  

inc luding  t h e  C a p i t a l  Outlay S t a b i l i z a t i o n  Fund, and a v a i l a b l e  Fede ra l  

funds. 

* Incomplete informat ion  may adve r se ly  a f f e c t  t h e  a b i l i t y  of  t h e  EBO and 
L e g i s l a t u r e  t o  eva lua t e  a c c u r a t e l y  LB&I reques ts .  



LB&I app ropr i a t ions  from t h e  gene ra l  fund a r e  r e s i d u a l  amounts a f t e r  

app ropr i a t ions  f o r  ope ra t ing  expenses have been made and a r e  dependent 

upon pro jec ted  revenues. Thus when revenues d e c l i n e  due t o  g e n e r a l  

economic cond i t i ons ,  LB&I app ropr i a t ions  experience a p ropor t iona l  

decrease. U n a v a i l a b i l i t y  of LB&I monies may n e c e s s i t a t e  f r e e z e s  on 

cu r ren t  c o n s t r u c t i o n  o r  postponement of  proposed p r o j e c t s ,  r e s u l t i n g  i n  

h ighe r  c o s t s  when c o n s t r u c t i o n  i s  resumed. 

Agencies which a r e  housed i n  State-owned f a c i l i t i e s  pay r e n t  assessments  

based on t h e  squa re  footage  of  t h e  occupied space. These r e n t  monies a r e  

deposi ted i n  t h e  C a p i t a l  Outlay S t a b i l i z a t i o n  Fund f o r  maintenance of  

e x i s t i n g  bu i ld ings  and c o n s t r u c t i o n  of new f a c i l i t i e s .  Table 4 summarizes 

a c t u a l  and es t imated  sou rces  and d i s p o s i t i o n  of t h e  C a p i t a l  Outlay 

S t a b i l i z a t i o n  Fund f o r  f i s c a l  y e a r s  1976-77 through 1981-82. 





The l o s s  o f .  p o t e n t i a l  c o n s t r u c t i o n  f inanc ing  t o  payment of r e n t  f o r  

p r i v a t e l y  owned space i s  p a r t i c u l a r l y  s i g n i f i c a n t  i n  view of t h e  

c o n s t i t u t i o n a l  p rov i s ion  which p reven t s  long-term debt  f i nanc ing  of S t a t e  

bui ld ings .  Monies expended on p r i v a t e l y  owned l ea sed  f a c i l i t i e s  r ep re sen t  

a  l o s t  oppor tuni ty  c o s t  i n  t h a t  i f  such money were i n s t e a d  placed i n  t h e  

Cap i t a l  Outlay S t a b i l i z a t i o n  fund i t  could be used t o  f i nance  the  

cons t ruc t ion  o f  new State-owned f a c i l i t i e s .  

I n  t he  absence of a v a i l a b l e  S t a t e  f a c i l i t i e s ,  agencies  have been forced  t o  

l e a s e  q u a r t e r s  throughout t h e  S t a t e .  The i n c r e a s i n g  amounts expended f o r  

p r i v a t e l y  owned f a c i l i t i e s  i n d i c a t e  t h a t  planning and f inanc ing  have been 

inadequate t o  provide f o r  agencies '  space needs. I n  t h e  ten-year  per iod  

between f i s c a l  yea r s  1968-69 and 1978-79, S t a t e  expendi tures  f o r  l ea sed  

space have increased  more than  155 percent  even when r e n t  expense i s  

adjus ted  f o r  i n f l a t i o n .  



AREAS FOR FURTHER I N Q U I R Y  

During the  course of our aud i t  we i den t i f i ed  a  number of aud i t  i s sue s  

which we could not pursue because of s t a f f i ng  and time cons t ra in t s  and the  

unava i lab i l i ty  of qua l i f i ed  consult ing expert ise.  

These addi t ional  i s sues  a r e  

1. The adequacy of FP&Cgs new construction inspect ions;  

2. The need f o r  and adequacy of FP&C's reviews of plans and 

speci f ica t ions;  and 

3. The need f o r  FP&C1s review of construction contracts .  



THE CAPITOL BRUCE BABBITT, GOVERNOR 

PHOENIX, ARIZONA 85007 ROBERT B. TANGUY, DIRECTOR 
DONALD L. OLSON, ASSISTANT DIRECTOR 

January 19, 1982 

Mr. Douglas R. Norton, Auditor General 
11 1 West Monroe, Suite 600 
Phoenix, AZ 85003 

Dear Mr. Norton: 

We have had an opportunity to review the Perfomance Audit of the Depart- 
ment of Administration, Finance Division, Fac i l i t ies  Planning & Construction 
Section. This audit  thoroughly ident i f ies  an area in which we real ize 
improvements are needed. The two findings identified in the report a re  
as follows: 

FINDING I:  STATUTORY CHANGES ARE NEEDED TO PROVIDE FP&C WITH THE 
ABILITY TO REVIEW STATE LEASES OF REAL PROPERTY EFFECTIVELY. 

We concur with the recommendation to c la r i fy  the statutory 
responsi bi 1 i t i e s  and more thoroughly define th i s  function by 
amending ARS 41-726. We also agree with the suggestion tha t  
a study be made of the feasibi l  i t y  and cost savings t o  be realized 
by consolidating the 1 ease negotiation function. We recognize 
the need for consolidation b u t  we are not fu l ly  convinced that  
th i s  function should be located with the Fac i l i t ies  Planning & 
Construction Section; however, i t  should be within the framework 
of the Department of Administration. 

FINDING 11: FP&CIS INSPECTION OF LEASED FACILITIES SHOULD BE DIS- 
CONTINUED. 

A t  th is  writing we have implemented the recommendation contained 
in the Auditor General's report to discontinue the inspections 
of leased f a c i l i t i e s .  

Sincerely, 
# 

m 4  
Donald L. Olson 
Assistant Director for Finance 

GCL : bp 



APPENDIX I 

L E G I S L A T I V E  C O U N C I L  MEMORANDUM 0-81-94 

DECEMBER 29,  1981 



D e c e m b e r  29, 1981 

or 0: Douglas  R. Nor ton  
Auditor  Gene ra l  

FROhl: Ar izona  Legis la t ive  Counc i l  

I? E: Reques t  for  Resea rch  a n d  S t a t u t o r y  I n t e r p r e t a t i o n  (0-81-94) 

This  is in response to  a r eques t  s u b m i t t e d  on your  behalf  by Gera ld  A. Silva in a 
rnerno d a t e d  D e c e m b e r  17, 1981. N o  i n p u t  w a s  r ece ived  from t h e  A t t o r n e y  G e n e r a l  

concerning  th i s  request .  

F A C T  SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) s ec t ion  41-726, subsec t ion  A, p a r a g r a p h  2 
requi res  t h e  D e p a r t m e n t  o f  Admin i s t r a t ion ,  F i n a n c e  Division, Fac i l i t i e s  P lanning  a n d  

Ir Const ruc t ion  (FP&C) Sect ion  $0 r e v i e w  "all proposed  p ro jec t s  and  i m p r o v e m e n t s  of state 
agencies .  . .", which includes l ea sed  p r o p e r t y  acco rd ing  t o  t h e  defini t ion of "pro jec t"  
provided in A.R.S. sect ion 41-725. 

A.R.S. sec t ion  41-728, pa rag raph  1 provides  a n  exempt ion  f r o m  FP&Cfs p o w e r s  a n d  
dut ies  for  t h e  fol lowing pro jec ts :  

C 
Programs,  projects ,  o r  i rnp rovemen t s  by a n y  s t a t e  agency  if t h e  t o t a l  c o s t  of  
t h e  e n t i r e  proposed i m p r o v e m e n t  o r  p r o j e c t  will  no t  e x c e e d  f i v e  thousand  
dollars.  

QUESTION PRESENTED: 

Are  month  to month  r e n t a l s  of r e a l  p r o p e r t y  whose  monthly  p a y m e n t s  a r e  less  t h a n  
$5,009, but f o r  w h i d ~  t o t a l  annua l  c o s t  e x c e e d s  $5,000, e x e m p t  frorn review? 

ANSWER: No. 

a T h e  in t e rp re t a t ion  of t h e  t h r e e  s t a t u t e s  irlvolved in th is  ques t ion  c a n  b e  f a c i l i t a t e d  
by reading thern together  in t w o  steps: 

1. Subs t i tu te  t he  def in i t ion  f o r  t h e  t e r m  ("project") a n d  c o m b i n e  t h e  g e n e r a l  d u t y  
wi th  t h e  except ion .  The  FPScC s e c t i o n  is to: 

Review al l  proposed /,. . acquisi t ion(s)  by. . . l ea se  of r e a l  propertY7. . . of  
s t a t e  agenc ie s  and- s u b m i t  a r e p o r t  t h e r e o n  t o  t h e  l eg i s l a tu re  
/cxcepff. . . /,?cquisition(s) by. . . l e a s e  of  r e a l  property7.  . . by a n y  s t a t e  - 
agency  i f  t h c  to t a l  c o s t  of  t h e  e n t i r e  proposed.  . . / acquis i t ion  by. . . l e a s e  
of r ea l  propcrty7 will n o t  e x c e e d  f i v e  thousand dollars.  



2. R e m o v e  t i le  e x c e s s  v e r b i a g e  a n d  p l a c e  in  s t a n d a r d  g r a ~ n r n a t i c a l  
a r r a n g c m c n t .  It  is thus  t h e  duty  of t h e  lTP&C to: 

Rev iew a l l  proposed l e a s e  acqu i s i t i ons  by s t a t e  a g e n c i e s  and  r e p o r t  
t he reon  t o  t h e  l eg i s l a tu re  unless  t h e  t o t a l  c o s t  will n o t  e x c e e d  f i v e  
thousand dollars.  

T h e  ques t ion  p r e s e n t e d  involves  t h e  appl ica t ion  of  t h e  f ive  thousand 
dollar  cxe!nption. 

I t  should b e  no ted  in i t ia l ly  t h a t  a n  a n n u a l  o r  monthly  c o s t  of  a l e a s e  is 
i r r e l evan t .  None  of t h e  s t a t u t e s  involved in  t h i s  ques t ion  r e f e r  t o  an annual  c o s t  or a n y  
o t h e r  l i rni tat ion r e l a t i v e  t o  t ime .  Ins tead ,  t h e  c r i t e r ion  i s  t h e  " to t a l  cos t"  of  t h e  lease .  
S loreover ,  t h e  words  "will no t  exceed"  state a l eg i s l a t ive  r e q u i r e m e n t  of a de f in i t e  
knowledge  of  t h e  t o t a l  c o s t  o f  t h e  lease. 

T h e  c o r r e c t  i n t e r p r e t a t i o n  o f  t h e s e  s t a t u t e s ,  t h e r e f o r e ,  a p p e a r s  t o  b e  t h a t  t h e  
FP&C sec t ion  m u s t  rev iew a n d  r e p o r t  on  a l l  leases of r e a l  p rope r ty  by state a g e n c i e s  
unless t h e  t o t a l  c o s t  of t h e  l e a s e  1) is srat-6 o r  kno\ in  as a s u m  ce r t a l r ,  2nd 2) Is f i v e  
thousand dollars  or less. T h e  i n t e n t  i s  t o  e x e m p t  t h o s e  l ea ses  t h a t  a r e  known t o  h a v e  a 
r e l a t ive ly  minirnal i m p a c t  on t h e  s t a t e  budget .  If t h e r e  i s  a possibi l i ty t h a t  t h e  l e a s e  may  
e x c e e d  f ive  thousand dollars ,  t h e  l eg i s l a tu re  r equ i r e s  a repor t .  Thus, v i r tua l ly  no  m o n t h  
t o  mon th  r e n t a l  is e x e m p t  f r o m  rev iew s i n c e  by def in i t ion  i t s  t e r m ,  and  t h e r e f o r e  t h e  
t o t a l  c o s t ,  is indefini te .  

This i n t e r p r e t a t i o n  is r e in fo rced  by  t h e  s t a n d a r d  rules of s t a t u t o r y  cons t ruc t ion .  
T h e  only c l e m e n t  of th is  i n t e r p r e t a t i o n  t h a t  m a y  b e  ques t ioned (because  i t  i s  no t  
expl ic i t ly  s t a t e d  in t h e  s t a t u t e s )  is t h e  r e q u i r e m e n t  t h a t  t h e  t o t a l  c o s t  of t h e  l e a s e  b e  
known as a s u m  ce r t a in .  However ,  t o  d i s r ega rd  t h a t  e l e m e n t  would expand t h e  exernpt ion  
to p ro jec t s  where  t h e  t o t a l  c o s t  "might  n o t  exceed"  f i v e  thousand dollars.  This  would n o t  
only a b r o g a t e  t h e  spec i f i c  s t a t u t o r y  l anguage  "will not  excced", b u t  would v i o l a t e  t h e  
judicial  rile aga ins t -enlarg ing  o r  adding  t o  a n  expres s  except ion .  Wray v. Super ior  C o u r t ,  
82  Ariz. 79 (1957). Excep t ions  t o  g e n e r a l  s t a t u t o r y  provisions a r e  s t r i c t l y  cons t rued .  
Uni ted  S t a t e s  v. nodine  ~ r o h u c e  Co., 206 F. Supp. 20 1 -(D.c. Ariz. 1962). 

CONCLUSION: 

Since  t h e  " to ta l  cos t"  o f  a rnonth to  mon th  r e n t a l  is uncer ta in ,  i t  is imposs ib le  t o  
s t a t e  ca t egor i ca l ly  t h a t  i t  "will not  e x c e e d  f ive  thousand dollars". Consequently, such  
r e n t a l s  should n o t  b e  ca t egor i ca l ly  e x e m p t  frorn r ev iew by t h e  FP&C sect ion .  

You m a y  cons ider  recornrncnding legislat ion t o  spec i f ica l ly  addres s  t h e  quest ion 
p r c s c n t c d  involving mon th  t o  m o n t h  leases.  

cc: G e r a l d  A. Silva 
Pe r fo r  rnance Audit  Manage r  



A P P E N D I X  I1 

LEGISLATIVE C O U N C I L  ME?4OR%NDU?4 0-81-93 

DECEMBER 23, 1981 



TO: Douglas R. S o r t o n  
Auditor Genera l  

FROXI: Arizona Legislat ive Council  

EIE: Reques t  f o r  Resea rch  and S t a t u t o r y  In t e rp re t a t ion  (0-8 1-93) 

This is in response to  a reques t  on your beha i i  by Gera!d A. Silva in a m e m o  d a t e d  
November 30, 1921. No input  was  r ece ived  f r o m  the  At ro rney  Gene ra l  concerning  this  
request .  

FACT SITUATION: 

Arizona Xevised S t a t u t e s  (,\.R.S.) sec t ion  41-726, subsec t ion  A prescr ibes  t h e  powers  and 
duties  of t h e  Depa r tmen t  o f  Adminis t ra t ion  (DOA), Finance  Division, Fac i I i t ies  P!anning 
and Construct ion sec t ion  (FP&C): 

A. The fac i l i t ies  planning and cons t ruc t ion  secrion shall have  t h e  fol lowing 
po:.vers and  duties: 
1. Make an m n u a l  inspect ion of all  s t a t e  buildings and r e p o r t  t o  t h e  
leg is la ture  on t h e  condit ion,  ma in tenance  and ut i l izat ion of such  buildings. 
2. Review al l  proposed pro jec ts  and improvemen t s  of s t a t e  agenc ie s  and  
submi t  a repor t  thereon t o  t h e  legislature.  
3. Xeview a l l  a r ch i t ec tu ra l ,  engineer ing  and constr i lct ion c o n t r a c t s  prior t o  
submission to  t h e  d e p a r t m e n t  o i  law. 
4. Approve plans and spec i f ica t ions  and changes  thereof  for  all p ro j ec t s  and  
improvements  f o r  which funds a r e  appropr ia ted  by t h e  leg is la ture .  
5. Review and approve  al l  progress payments  on al l  major  pro jec ts  and 
improvcrnenis. 
6. Make regular  inspect ions of a l l  p ro jec ts  and improvemen t s  during t h e  
course  of  cons t ruc t ion  to insure  compl i ance  wi th  t h e  plans a n d  
spec i f ica t ions  approved by t h e  a s s i s t an t  d i rec tor .  
7 .  hiaintain m updated plan a t  l ea s t  f ive  yea r s  in advance  of a l l  
improvements  and pro jec ts  which will be  required by s t a t e  agencies.  

L e g i s l a ~ i v e  Council  memorandums 0-51-19, 0-31-32 and 0-51-5ri s t a t e d  t h a t  FPScC is . 
responsible for  t he  dut ies  specif ied in A.R.S. sec t ion  41-726, subsec t ion  A, parag raphs  1,  

buildings, pro jec ts  and  progress payments.  

The FPJcC manager  has s t a t e d  t h a t  t h e  following exempt icns  apply to al l  t h e  provisions of 
,A.R.S. sec t ion  4 1-726, subsect ion A and  t h a t  FP&C canno t  exerc ise  i t s  powers  ove r  t h e  
fofloving: 

1. T?,e Arizona beard  of r egen t s ,  t he  judicial branch,  the 1egisla:ive 
branch and h ighway-re la ted  cons t ruc t ion  of  t h e  D e p a r t m e n t  of 
Trans?crt3i ion a r e  s t a tu to r i l y  e x e m p ~ e c l  hy A.R.S. sec t ion  111-725. 



2. Agenc ie s  which do  not  r e c e i v e  gene ra l  fund appropr ia t ions ,  such  a s  
t h e  Compensa t ion  Fund,  t h e  Industr ial  Commission,  Industr ies  f o r  t h e  
Blind a n d  Ar izona  Power  Author i ty .  

3. Agenci?s  whose  pro jec ts ,  bo th  cons t ruc t ion  and leases ,  involve  
F e d e r a l  funds,  such  as: a )  D e p a r t m e n t  of Economic  Secu r i t y  
buildings funded  by t h e  U.S. D e p a r t m e n t  of Labor ,  b) c e r t a i n  
Na t iona l  Guard  and  Air Nat iona l  Gua rd  pro jec ts ,  c )  D e p a r t m e n t  of 
Cor rec t ions ,  J u s t i c e  Planning Agency and  Drug S t r i k e  F o r c e  (Ar izona  
Cr imina l  I n t e l l i g e ~ c e  Sys t em Agency) p ro j ec t s  funded  by t h e  U.S. 
Law E n f o r c e m e n t  l i s s i s t a n c e  Adminis t ra t ion  and d) G a m e  and Fish  
pro jec ts .  

QUESTION PRESENTED: 

Do t h e  t h r e e  t ypes  of  exempt ions  s t a t e d  a b o v e  apply  t o  d l  seven s t a t u t o r y  
responsibi l i t ies  o f  FP&C? 

ANSWER: 

A.R.S. s ec t ion  41-728 provides t ha t :  

T h e r e  shall  b e  e x e m p t  f r o m  t h e  provisions of th i s  a r t i c l e  re la t ing  t o  
plannina,: 

I. P rog rams ,  p ro j ec t s  or improvernents  by any  s t a t e  agency  if t h e  
t o t a l  c o s t  of t h e  e n t i r e  proposed improvemen t  or  p ro j ec t  will  no t  e x c e e d  
f i ve  thousand dollars.  

i!. T h e  Arizona board of r egen t s ,  e x c e p t  t h a t  t h e  board of r e g e n t s  
shal l  in form t h e  division of f i nance  of i t s  f inanc ia l  r equ i r emen t s  of s t a t e  
funds  for  programs,  p ro j ec t s  and  improvemen t s  required f o r  t h e  ensuing 
f i sca l  y e a r  or  years .  

3. Programs ,  pro jec ts  or improvemen t s  of t h e  s t a t e  highway 
commiss ion  re la t ing  t o  t h e  cons t ruc t ion ,  r econs t ruc t ion ,  improvemen t  or  
ma in t enance  of s t a t e  h igh~~vays  or bridges. 

4. The  leg is la t ive  and judicial b r anches  of s t a t e  gove rnmen t ,  e x c e p t  
a s  prescr ibed  by law. (Emphasis  added.) 

T h e  powers and  dut ies  o f  t h e  f ac i l i t i e s  planning and c o n s t r u c t i ~ n  sec t ion  prescr ibed  in 
s ec t ion  b1-725, subsect ion A,  paragraphs  1 th rough 7 do not  apply t o  any  s t a t e  agency  
programs,  p ro j ec t s  or improvemen t s  cos t ing  f i ve  thousand dol lars  or  less, t h e  Arizona 
Board of Regen t s ,  s t a t e  highway commiss ion  ( s t a t e  t r anspo r t a t i on  board) programs,  
pro jec ts  or improvements  r e l a t i ng  t o  the  cons t ruc t ion ,  r econs t ruc t ion ,  improvemen t  or 
ma in t enance  of  s t a t e  S ishways  or br idges or t h e  leg is la t ive  or judicizl b r anches  becaus? 
the:: 3 : ~  e x e m p t  under 4A,R.S. s ec t ion  41-72s. 

f i 7  card ina l  ru l e  of s t a t u t o r y  cons t ruc t ion  is :hat whe re  t h e  - - 
1egis:atti:e has x r e d  t o  e x c e p t  c e r t a i n  c a t e g ~ r i e s  f r o m  t h e  ope ra t ion  of a 



part icular  law, i t  is t o  b e  presumed t h a t  t h e  legislature in i t s  exceptions 
intended to  $0 only a s  f a r  a s  i t  did, and t h a t  addit ional  except ions  a r e  n o t  
warranted.  In o ther  words, where  the re  be  express except ions  to  a s t a t u t e ,  
addit ional  except ions  by implicat ion a r e  not  favored. In r e  Monks Club, Inc., 
64 Wash. 2d 5 4 5 ,  394 P.2d 804 (1964), and Knapczyk v. Ribicoff ,  291 F. 
Supp. 253 (TD. 111. 1962). S e e  a lso  2A Sands, S t a t u t e s  and S ta tu to ry  
Construction,  sect ion 47.11 (4th ed. 1973), where  i t  is s t a t e d  t h a t  when 
t h e r e  is an express except ion to  a s t a t u t e ,  no o the r  except ions  will b e  
implied. Colorado Public In teres t  Research Group,  Inc. v. Train,  507 F.2d 
743, 747 (1974). 

"An enumeration of except ions  f rom the  operat ion of a s t a t u t e  indica tes  t h a t  i t  should 
apply to  al l  cases  not  specif ical ly enu,nerated." Sutherland,  S t a t u t e s  and S t a t u t o r y  
Ccr,struc:icn seczion 47.11 (4-57 ed., Sands, i973)). Since ce r t a in  ;;rogra;ns, ;jrzjjec:s anc 
improvements and s t a t e  agencies  a r e  specif ical ly exempted  in A.R.S. sect ion 41-725 f r o m  
t h e  F P & C  section's  powers and dut ies  s e t  fo r th  in A.R.S. sec t ion  41-726, subsection A, a l l  
o the r  s t a t e  Frograms, projec ts  and improvements  and s t a t e  agencies  should be  sub jec t  t o  
those  powers and duties. 

There  a re ,  however, l imi ta t ions  on which projec ts  and improvemenrs  , c o m e  under 
cer ta in  powers and duties of t h e  FPdcC sect ion  under A.R.S. sec t ion  41-726, subsection A. 

A.R.S. sect ion 41-726, subsection A, paragraph 4 applies t o  projec ts  and 
improvements fo r  whit! funds a r e  appropr ia ted  by t h e  Lezislature.  If t h e  LegisJature 
does not appropr ia te  funds for  a projec t  or improvement ,  t h e  F?&C sect ion  does n o t  have  
t h e  authori ty or duty to approve t h e  plans and specif icat ions or changes in t h e  plans 2nd 
specif icat ions of t h e  projec t  or  improvement.  The F P & C  seczion does no t  have  t o  approve 
t h e  plans and specif icat ions of projeczs or improvements  of s t a t e  agencies  which do no t  
receive  general  fund appropriations. The o ther  paragraphs in A.R.S. sect ion 41-726, 
subsection A should apply whether  or  not  a s t a t e  agency receives  genera l  fund 
appropriations. 

I t  should also b e  pointed o u t  t h a t  A.R.S. sec t ion  41-726, subsection A, paragraph 5 
only applies to  major p r o j e c ; ~  and improvements.  The FP&C sect ion  should only review 
and approve progress paymenrs on major projec ts  or improvements.  See  Arizona 
L e g i s l a ~ i v e  Ccuncil  blemorandum (0-81-72) f c r  discussion of t h e  t e r m  "major". 

A g rea t  deal  of confusion arises when applying th is  s t a t u t e ,  even though speci f ic  
exemptions a r e  listed in A.R.S. sec t ion  41-728, because  i t  is  no t  c l ea r  exac t ly  which 
buildings a r e  s t a t e  buildings and which projects  and improvements  a r e  projec ts  and 
improvements of s t a t e  agencies for  t h e  purposes of A.R.S. sec t ion  41-726, subsection A. 
I t  is not  c lear  whether buildings built wi th  federa l  funds and used by s t a t e  agencies  a r e  
s t a t e  buildings and whether federal ly financed projects  and improvements  a r e  projec ts  a n d  
improvements of s t a t e  agencies  under the  s t a t u t e  and fa l l  under the  F P & C  section's  
authority. It s eems  t h a t  buildings used by s t a t e  agencies  and projec ts  and improvements  
of s t a t e  agencies should be considered s t a t e  buildings and projects  and improvements  of 
s t a t e  agencies,  but  same  ambiguity does exist  if they a r e  federa l ly  funded. . 

A.R.S. section 41-726, subsection A is even more  ambiguous because  i t  s t a t e s  
l f / 7 h e  - fac i l i t ies  p i a ~ n i n g  and const ruct ion  section shall have t h e  following powers  and 



duties. . . . ." ( ~ m p h a s i s  added.) I t  is unclear  which of t h e  i t e m s  Listed in A.R.S. sec t ion  
41-726, subsec t icn  A a r e  dut ies  and which a r e  powers of t h e  FPEcC sec t ion .  The  
dist inct ion is i m p c r t m t  because  du t i e s  a r e  mandatory  and powers  a r e  permissive. 

The  state agenc ie s  and programs,  pro jec ts  and  improvemen t s  l is ted i n  A.R.S. 
sec t ion  41-723 a r e  c lear ly  e x e m p t  f r o m  a l l  t h e  powers  and du t i e s  of t h e  FP&C sec t ion  s e t  
forxh in  A.R.S. sec t ion  41-276, subsec t ien  A. P r o j e c t s  and i z p ; c v e m e n t s  for which the  
Legis ja ture  has  not  app ropr i a t ed  funds  a r e  not  sub jec t  t o  A.R.S. s ec t ion  4 1-726, 
subsect ion A, paragraph 4,  bu t  this  l imi ta t ion  i n  paragraph 4 does  not  necessar i ly  prohibit 
applicat ion of t h e  o the r  paragraphs  in A.R.S. sec t ion  41-726, subsec t ion  .4 t o  such  
pro jec ts  and improvements .  I t  i s  n o t  c l e a r  w h e ~ h e r  t h e  FP&C sect ion ' s  powers  m d  duries  
cover  buildings built  wi th  f e d e r a l  funds a n d  federa l ly  f inanced p ro jec t s  m d  improvements .  

-S ince  it is unclear  if t h e  powers m d  dut ies  of t h e  FP&C sect ion  under '4.R.S 
sec t ion  41-726, subsect ion A cove r  buildings buil t  wi th  f e d e r a l  funds  and federa l ly  
f inanced p ro jec t s  and improvements ,  and  since i t  is unclear  which of t h e  func t ions  l is ted 
under A.R.S. s ec t ion  41-726, subsec t ion  A a r e  dut ies  and which a r e  powers, your o f f i c e  
may  wish t o  recommend c o r r e c t i v e  legislat ion to  t h e  Legislature.  

cc: Gera ld  A. Silva 
Pe r fo rmance  Audit Manager 
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Sep tember  23, 19s 1 

T 3: Douglas X. Norton ,  Auditor  Gene ra l  

FROICI: R ic5a rd  R. Greenf ie ld ,  D e p u t y  D i rec to r  

ii E: R e q u e s t  f o r  R e s e a r c h  and  S t a t u t o r y  I n t e r p r e t a t i o n  (0-8 1- 19) 

This  is  in response t o  a r eques t  s u b m i t t e d  on your behalf by G e r a l d  A. 
Silva in a m e m o  d a r e d  Sep tember  25, 1351. No inpu t  was r e c e i v e s  irom t h e  
A t to rney  G e c e r a l  concern ing  th i s  reques t .  

FACT SITUATION: 

Arizona  Fievised S t a t u t e s  (A.R.S.) s ec t ion  41-726 requi res  t h e  Fac i l i t i e s  
Planning end Cons t ruc t ion  Sec t ion  (FPScC) of r h e  D e p a r t m e n t  of ,4drn in is t r s t ion  
t o ,  a m o n g  o t h e r  things: 

Rev iew all proposed pro jec ts  and i inprovernents  of  state agenc ie s  and  
submi t  a r epo r t  t h e r e o n  t o  t h e  leg is la ture .  

A s  def ined  by A.R.S. s ec t ion  41-725, paragraph  3: 

' 'Project ' '  mezns  t h e  acquis i t ion  by purchase  or  l e a s e  of r ea l  p rope r ty  o r  
t h e  cons t ruc t ion  of  new buildings, o r  both. 

QUESTIONS PRESENTED: 

1. In reviewing a l e a s e  m a d e  by a S t a t e  agency  wi th  a p r i v a t e  c o n c e r n  
whar  provisions ir! t h e  l ea se  a g r e e m e n t  does  FPEcC have  t h e  a u t h o r i t y  t o  r ev i ew  
(i.e., l ega l i ty ,  loca t ion ,  l e a s e  paymnnts ,  e tc . )?  

2. Does F P K  have  t h e  a u t h o r i t y  i n  A.R.S. s ec t ion  41-736 ro deny a 
S t a t e  agency  t h e  r igh t  ;o l e a s e  s p a c e  a s  proposed by t h a t  agency  based o n  t h e  
disapproval  of a l ea se  provision discussed in ques t ion  17 

3. Is t h e  month  to r n o n ~ h  r en t a l  af r ea l  p rope r ty  inc lcded  in t h e  def in i t ion  
o f  " ~ r o j e c t "  prescr ibed  by A.R.S. s ec t ion  41-725? 

1. The  3 e p a r t r n e n t  of ,Administration, Fac i l i t i e s  Planning a n d  
Cansr ruc t ion  S;.c:ior! (FP&CI has t h e  au tho r i t y  t o  rev iew,  under  t h e  r e f e r e n c e d  
s t acu t e ,  a l l  aspects of s t a t e  agency  leasing procedures  which i t  d e e m s  
a?c1.:,?ri3te in the e x e r c i s e  cf i t j  s t s t u t ~ r y  r e spons ib i l i~ i e s  as ;he s t a r e ' s  p r imary  
f a c i l  t i es  l 2 n n i n g  3nd construc:ion su;crvisicn off ice .  T5e  scc;ion ;nu;: f o l l o * ~ ,  
howevpr,  J. "rule of :e2sonu ar.d r e t ~ i e w  srily t hose  l ea se  provi.iisns with ..vhic5 
c a n  rezsecabiy  :e e x p e c t e d  t o  have  nb1?ertise. 2 e v i e w  of :he Iegs1i:y of specific 
l e i s e  ; rov is i~ ,n ;  ;voui?, f ~ r  exs,n?le, 5e h e y a n j  :he presaniec! exper:ise of F?2C 
sccrizr. ; r ~ f f .  

111-1 



2. Probably not .  T h e r e  is  no spec i f i c  s t a t u t o r y  a u t h o r i t y  under A.R.S. 
secr ion  41-726 f o r  t h e  FP&C sec t ion  t o  deny a s t a t e  a g e n c y  t h e  r ight  t o  l e a s e  
s p a c e  a s  proposed by t h a t  agency  based on  t h e  FF&C sec t ion ' s  disapproval  of 
c e r t a i n  l ea se  provisions. A.X.S. s ec t ion  41-726, subsec t ion  A, paragraph  2 
m e r e l y  providcs t h a t  t h e  FPStC sec t ion  "review" al l  proposed pro jec ts .  
P ~ r n g r a p h  + of t h i s  subsec t ion  provides t h a t  t h e  F P & C  sec t ion  app rove  "plans 
a n d  spec i f ica t ions  and c9anges  thereof  for  al l  projects". Author iza t ion  t o  t h e  
FP&C s e c t i o n  t o  app rove  plans and  spec i f i ca t i ons  f o r  p ro j ec t s  is d i f f e r en t  f r o m  
au tho r i za t ion  t o  t h e  s ec t ion  t o  r ev i ew ,  app rove  or deny  t h e  p ro j ec t s  themselves .  

3. Yes. A mon th  t o  mon th  r e n t a l  of r e a l  p rope r ty  is a periodic t e n a n c y  
a n d  is i n  t h e  n a t u r e  of a t e n a n c y  at will, or..? of t h e  fou r  major  t y p e s  of leasehold  
i n t e r e s t s  whit+ can  be c r e a t e d  under common  law. A leasehold  estate is,  a m o n g  
o the r  things,  a n  estate in r e a l t y  he ld  under a lease .  S ince  a l e a s e  is  def ined  as 
within t h e  t e r m  "project"  under  ,4.R.S. s ec t ion  41-725, pa rag raph  3, a m o n t h  t o  
mon th  r e n t a l  m a y  b e  s imi la r ly  de f ined  within t h e  r e f e r e n c e d  s t a r u t e .  h loreover ,  
s ince  t h e  m a j c r  purpose of A.R.S. s ec t ion  41-725, subsec t ion  A: paragraph  2 is t o  
al1o:v F P & C  t o  rev iew t h e  s p a c e  uses of s t a t e  agenc i e s  and  r epo r t  t o  t h e  
Legis la ture ,  i t  would requi re  a subs t an t i a l  diversion f r o m  a p p a r e n t  leg is la t ive  
i n t en t  t o  al low m a g e n c y  t o  e n t e r  3 m o n t h  t o  mon th  r en t a l  a r r a n g e , n e n t  a n d  thus  
avoid  rzvie7.v by t h e  FP&C. 

DISCUSSION: -, 

Admin i s t r a t i ve  agencies  a r e  c r e a t u r e s  of legislat ion wi thou t  i nhe ren t  or 
common  law powers. T h e  gene ra l  ru le  appl ied  t o  s t a t u t e s  g ran t ing  powers  t o  
admin i s t r a t i ve  agencies  is t h a t  t h e y  have  o ~ l y  t h o s e  powers t h a t  a r e  c o n f e r r e d  
e i t h e r  e x p r ~ s s l y  or by neces sa ry  implicat ion.  Sutherland,  S ~ a t u t o r  y 
C o n s t r ~ c ~ i o n ,  s ec t ion  65.02 (4 th  ed., Sands,  1972); Corco ra t ion  Ccrnmission v. 
Con5oiidated S t a y e  C o m ~ m y ,  63  ,.iriz. 257, 161 P.2d 110 (1945); Ga rvev  v. T r e w ,  
611 Ariz. 342, 170 P.2d 8 4 5  (1946). The  FPgiC sec t ion  mus t  fo l low t h e  provisions 
of t h e  Xr i zcna  Revised  S t a t u t e s  in exerc is ing  i t s  admin i s t r a t i ve  powzrs and  
dut ies  r e l a t i ng  t o  t h e  rev iew of ail  proposed pro jec ts  and  improvemen t s  of s t a t e  
agenc i e s ,  as ..veil a s  with r e spec t  t o  eve ry  o t h e r  m a t t e r .  

1. In ?hat. t h e  s t a t u t e s  do not  prescr ibe  t h e  spec i f i c  r ev i ew  procedures  t o  
b e  fol lowed by t h e  FP&C sec t ion ,  r e f k r e n c e  mus t  b e - m a d e  t o  t h e  meclning of t h e  
ope ra t ive  + e r ; n s  in t h e  enabl ing  s t a t u t e s .  I t  is an e l e m e n t a r y  principle  af  
s t a t u t ~ y  cons:ruction t h a t  e a c h  word in a s t a t u t e  will b e  given e f f e c t .  
Suther l ;~7c ' ,  s ec t i on  46.06; S t a t e  v. S~ ipe r io r  Cour t  In and Fo r  ' ~ l a r i copa  C o u n t y ,  
1:3 ,-lriz. 2118, 553 P.2d 626 (1976). The  \,vt>rds of 3 s:atute a r e  t o  be  given the i r  
c o r n m i n  rneal?inp, unless i t  a p p e a r s  f rom t h e  c o n t e x t  or ~ r h e r s v i s e  t h a t  a 
d i f f ? r e ~ n t  r n e ~ ~ i n v  is intended.  Xoss v. Irldustrial C o m n i s s i o n ,  !12 . i r i z .  3-53, 
540, P.2d 1234 ( 1 6 3 ) .  

Acccrd ing  t o  - clack's Law Dictions-11 5 t h  Ed.  1979), t h e  word "review" 
[nezns:  



The  r e rm "review" has  various meanings,  dependent  on  i t s  use in any  given 
s t a t u t e .  Vinvard v. Vinyard, 4 T e r r y  422, 48 X.2d 497, 499 (1946). Use  of t h e  
t e r v  review In an admlnis t ra r ive  s e t t i n g  impl ies  powers m o r e  l imi ted  than  in a 
juoicial c o n t e x t ,  where  t h e  a u ~ h o r i t y  t o  rev iew c l n  m e a n  t h e  s a m e  rhing a s  The 
au tho r i ty  t o  revise.  S t a t e  v. Gr i i f i t h s ,  137 ' r a sh .  498, 292 P. 969 (1946). 

i31~ci<'s L a w  Dic t ionary  (5th Ed. 1979), def ines  t h e  word  "lease" as, in 
part :  

Any a g r e e m e n t  which gives r i se  t o  re la t ionship  of landlord a n d  t enanr  
( r e d  proper ty)  or  lessor and l e s see  ( r e d  or  personal  proper ty) .  . . . C o n t r a c t  Io r  exc lus ive  possession of lands  for  d e t e r m i n a r e  
p e r i o d .  . . . Conveyance ,  g r a n t  or devise  of r e a l t y  fo r  des ignated  period 
'vviih reversion t o  granTor. Conveyance  of i n t e r e s t  i n  r ea l  p rope r ty  f o r  
specif ied period or a t  will . . . . 
A.R.S. s ec t ion  41-726, subsec t ion  A, paragraph 2 provides t h a t  t h e  FP&C 

sec t ion  review al l  ?reposed projec ts  of state agencies  and  submi t  a r e p o r t  
thereon :o t h e  Legis la ture .  A.R.S. sec t ion  41-725, pa r sg raph  3 def ines  "projecT" 
as t h e  a c q ~ ~ i s i t i o n  by p u r c i ~ a s e  J r  l ea se  of re21 p rope r ty  o r  t h e  c o n s t r u c a o n  o f  
new bui!dir,gs, a r  both. Whiie review of t h e  legislat ive history of t h e s e  t w o  
sec t ions  provides no spec i f ic  gijldance a s  t o  leg is la t ive  i n t e n t ,  I t  s e e m s  c l e a r  t h a t  
t h e  t w o  secr ions ,  r e a d  toge the r ,  requi re  t h e  FPScC sec t ion  t o  rev iew d l  proposed 
s t a t e  agency  l ea ses  f o r  t h e  acquisi t ion of r e a l  proper ty  o r  t h e  cons t ruc t ion  of 
ne\.v h i d i n g s .  T h e r e  is nothing in  applicable s t a t e  s t a t u t e s  or ava i lab le  c a s e  law 
t o  s u ~ ~ i ' s t  t h a t  t h e  lease  review au tho r i ty  of t h e  FPScC sec t ion  is l imi ted  o t h e r  
t han  by a "rule o f  reason" 10 those  subjec ts  wi th in  t h e  sec t ion ' s  s t a t u t o r y  cha rge  
as t h e  over2l l  s t a t e  fac i l i t ies  planning and cons t ruc t i an  supervision agency.  If 
;he Legis la ture  had i ~ t e ~ d e d  t h e  l ea se  rev iew au tho r i ty  of t he  FP&C sec t ion  t o  
b e  l imi ted  in t h e  pianning and cons t ruc t ion  supervision a r e a s ,  i t  mus t  be  assuined 
t h a i  t h e  Legis la rure  would have  so  provided. Thus, t h e  F?&C sec t ion  has t h e  
au tho r i ty  t a  review all a spec t s  of s t a t e  a 3 e n c y  leasing a r r a n g e m e n t s  which i t  
d e e m s  r .ecessary i n  t h e  e x e r c i s e  of i ts  s t a t u t o r y  responsibi l i t ies  under A.2.S. 
s ec t ion  '11-725, subsec t ion  A, paragraph 3. 

The F?&C sec t ion  should not  be expec ted ,  however ,  t o  e x e r c i s e  rev iew 
responsibilities cu t s ide  of  i t s  i n s ~ i t u t i o n a l  mission. T h e  sec t ion  has no  lega l  
s t a f f .  Thus, i t  s h ~ c l l d  not  be  expec ted ,  rior should i t  mder:ake on  i t s  awn 
in i t ia t ive ,  t o  st!-ldy t h e  iega l i ty  of spec i i i c  pr3visior.s in a pr3posed s t a t e  agency  
real  proper ty  lease .  On t h e  o t h e r  nand,  rev iew of t h e  benef i t s  t o  t h e  s t a t e  of t h e  
pro?ert;l proposed t o  b e  leased ,  t h e  reasonableness of t h e  paymen t s  fo r  t h e  
prgpsr ry  ?rdposed t o  he  leased  and o the r  quest ions r e l a t ed  t o  how t h e  r o p e r t y  
p r s p ~ w d  do 5 e  leased  <i t s  w i t h ~ n  overa l l  s t 3 t e  fzc i l i t ies  acquisi t ion and  
can;:r*;cticn p!ans def in i te ly  f a l l s  within t h e  F P K  sect ion 's  review author i ty .  

2. First  of  311, ,4.R.S. s2c:io.l 41-735, s u b s e c ~ i o n  A, p a r a g r ~ p h  2 does 701 

3 1 ~ t k r i z f 2  :kc FPkC sec t ion  TO apcrove  praposed s t a t e  .3ge?cy f a c ~ l i : ~ ? s  ! a s e s .  
Fdr3tr,cs>h 2 .)nly provi6es t h a t  t;le FPkC s . x t i o n  shal l ,  amon5  o t h e r  thiqgs,  
rc\;i<.v ~ l l  s t a t e  agency projects  (3  t e rm ~ n i c h  incluces leases)  anif jcr5nit 3 

rt.rcrr t h 1 ~ e 9 . 1  :o :he ie=isla:ure. .4ad t h e  Les l s l a tu re  in t enqed  in  :?is 
?ir3$rl ;n :: Fve :I:e FF2C ses::cn 3ilthcr1ty t o  deny a s t z t e  q e n c y  le2se.  i; 



would So provided. The pracess  of rev iew i n  an admin i s t r a t i ve  s e t t i n g ,  a s  
noted a b o v e ,  does not  necessar i ly  inc lude  t h e  r igh t  t o  app rove  or  deny,  

Pa rag raph  4 of X.R.S. s ec t ion  41-726, subsec t ion  A is c loser  t o  t h e  g r a n t  
of enabling au tho r i t y  p re sumed  in quest ion number  2. Pa rag raph  4 provides t h a t  
t h e  FP&C sect ion:  

Approve  plans a d  spec i f i ca t i ons  m d  changes  thereof  for  all p ro j ec t s  and  
improvemen t s  f o r  which  funds  a r e  app rop r i a t ed  by r h e  leg is la ture .  

Again,  rev iew of t h e  ava i l ab l e  leg is la t ive  his tory f o r  th i s  s ec t ion  f a i l s  t o  
sugges t  p r ec i se  leg is la t ive  i n t e n t  wi th  r e spec t  t o  t h e  word  "approve". Accord ing  
t o  Black's Lzw Dic r iona r :~  (5 th  Ed. 19791, t h e  word "approve" means: 

To be sa t i s f i ed  with; t o  c o ~ f i r m ,  not i fy ,  sancr ion  o r  consent  t o  s o m e  act 
or  th ing  done  by a n o t h e r .  T o  sanc t ion  off icial ly;  t o  not ify;  t o  
conform . . . . 
In subs t ance ,  A.R.S. s ec t ion  41-726, subsec t ion  A, pa rag raph  4 provides,  

f o r  t h e  purpose of t h i s  m e m o r a n d u m ,  t h a t  t h e  FP&C sec t ion  app rove  plans and  
spec i f ica t ions  for  al l  s t a t e  a g e n c y  pro jec ts  (including l ea se s )  f o r  which n o n i e s  
a r e  app rop r i a t ed  by t h e  Legis la ture .  N o t e  t h a t  t h e  s t z t u t e  providzs t h a t  t h e  
FP&C sec t ion  approve  p ro j ec t  plans and spec i f ica t ions .  The phrasing r e l a t i n g  t o  
pro jec t  plans and spec i f ica t ions  r a t h e r  t h a n  t h e  p ro j ec t s  thernse!ves m a y  b e  
explained i n  pa r t  by t h e  f a c t  t h a t  t h e  c l ea r  emphas is  in  t h e  s t a t u t e s  r e l a t i ng  t o  
t h e  FP&C sec t ion  is on  x a t e  fac i l i t i es  cons t ruc t ion .  I t  is d i f f icu l t  t o  c o n s t r u e  a 
s t a t u t o r y  g r a n t  of a u t h o r i t y  t o  approve  pro jec t  plans and spec i f i ca t i ons  a s  
including t h e  au tho r i t y  t o  app rove  or deny a l e a s e  on t h e  basis  of spec i f i c  l e a s e  
provisions. 

While t h e  admin i s t r2 t i ve  au tho r i t y  of t he  FPScC sec t ion  t o  revie1.v state 
a g e n c y  leases  under A.R.S. s ec t ion  41-725, subsec t ion  A, paragraph  2, w i th  
r e spec t  t o  c o n f o r m ~ c e  wi th  overal l  s t a t e  f ac i l i t i e s  planning and  cons t ruc t ion  
obj:ctives, a ?pea r s  t o  be unq~ .~es t ionab le ,  i t  is  less  c l e a r  w h e t h e r  t h e  s e c t i o n  
,vould have  t h e  au tho r i t y  t o  deny a s t a t e  agency  t h e  r igh t  t o  lease s p a c e  in  t h e  
given f a c t  sitt lation. An admin i s t r a t i ve  agency  has only  such  powers  as a r e  
(:sfiferred e i t he r  express ly  3r by neces sa ry  impl ica t ion .  T h e  problem i s  w i th  t h e  
rwo ope ra t ive  s t a t u t o r y  provisions. One  r e f e r s  t o  t h e  rev iew of al l  s t a t e  a g e n c y  
7 ro j e s t s  for  t h e  purpose of prepar ing  a r epo r t  fo r  t h e  Leg i s l a tu re  and t h e  o t h e r  • 
r z f e r s  t o  t h e  approval  of plans and spec i f ica t ions  of al l  p ro jec ts  and  not  t o  
zpproval  or d e n i d  of t h e  pro jec ts  themselves. The re  is no r e f e r e n c e  t o  a n y  
s u r h a r i t y  f o r  t h e  F P k C  sec t ion  to  decy a l ea se  on grounds of disapproval  of 
spec i f ic  l ea se  provisions. b loreover ,  even  assuming r k a t  e.uisting l a w  c a n  be 
cons : ru~d  to f i t  t h e  given f z s t  s i t3a t ion ,  t h e r e  is no express  or  implied s t a t u t o r y  
r e f c r z n c e  t o  what  h a ~ p e n s  should a s t a t e  agency  proceed  t o  !ease r ea l  p rope r ty  
d r e r  t h e  F P K  seccion has dec l ined  t o  give i t s  approval  t o  plans and  
s p e c i f i c ~ t i o n s  r e l a t i ng  r o  t h e  i e? se  i n  question. 

3. Under  .\.R.S, sec t ion  b1-72 j .  paragrzph  3, "?reject" is def ined  a s  ":'ie 
?cquis:rion by p r c h a s e  l e a s e  of i ea l  p rope r tv  or ti7e cons t ruc t ion  o i  -ew 
3ulld.1:s, cr bor,ci." .A monrh ta ;noRrh r en t a l  of r t d  pro?e:-:y ;s a per:oSir 



.. 
t enancy  and  is i n  t h e  n a t u r e  of a t e n a n c y  a t  will, o n e  of t h e  four  major  leasehold 
types  of e s t a t e s  which can  be  c r e a t e d  under common  law. A leasehold e s t a t e  is  
mere ly  an  e s t a t e  in  r e a l t y  he ld  under a lezse .  Defining a rnonth t o  mon th  ren??! 
as a t enancy  at will, and ,  a s  such, a f o r m  of l ea se ,  m e a n s  that  i t  i s  inc luded  
under A.R.S. s ec t ion  41-725, which de f ines  ";>reject" t o  inc lude  lease .  

In t h a t  t h e  major  purpose of A.R.S. s ec t ion  41-726, s u b s t c t i o n  A,  
paragraph  2 is  t o  al low FP&C t o  r ev i ew  t h e  s p a c e  uses of s t a t e  agenc i e s  a n d  
r epo r t  t o  t h e  Legis la ture ,  i t  would r equ i r e  a su5s tan t ia l  diversion f r o m  a p p a r e n t  
leg is la t ive  i n t en t  t o  al1o.x an agency  t o  en re r  a ,month t o  rnonth r en ra l  
a r r a n g e m e n t  and thus  avoid review by t h e  FP&C. ?t loreover ,  t o  al low a n  a g e n c y  
t o  e n t e r  a m o n t h  t o  m o n t h  r en t a l  a r r a n g e m m t  and  thus  avoid r ev i ew  might  well 
prove t o  b e  rnore expens ive  t o  t h e  state and p rec lude  long-range  f ac i l i t i e s  
planning. 

The s t a t u t e s  re la t ing  t o  rev iew and  approval  of s t a t e  agency  leases  Sy t h e  
Department o f  ,Administration, Fac i l i t i e s  Planning and  Cons t ruc t ion  Sec t ion  a r e  
unc lear  In severa l  resgec:s. If i t  i s  deerned  app rop r i a t e  t h a t  t h e  s ec t ion  esecilte 
this  rev iew funct ion acco rd ing  t o  s p e c i i i c  c r i t e r i a  and  procedures  and  t h a t  i t  
have  t h e  au tho r i t y  t o  r e j e c t  l e a se s  which do  not  m e e t  t h i s  c r i t e r i a ,  app rop r i a t e  
c o r r e c t i v e  legislat ion should b e  r ecommended  t o  t h e  L e g i s i a ~ u r e .  

cc: Gera ld  A. Silva 
P e r f o r r n m c e  Audi t  :"laager 



J u n e  11, 1981 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legislat ive Council 

RE: Request  f o r  Research and S ta tu to ry  Interpreta t ion (0-8 1-54) 

This is in response t o  a request  submi t t ed  on your behalf by Gerald  A. Silva in a . 
m e m o  dated June 3, 1981 and received by th is  o f f i ce  on J u n e  5, 1981. No input was  , 

received f rom t h e  At to rney  General  concerning th is  request .  

FACT SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) sect ion 41-726 provides f o r  t h e  Faci l i t ies  
Planning and ConsiructIon (FPiStC) sect ion of t h e  a ivis ion of Finance of t h e  Depar tment  
of Administration (DOA) to: 

1. Make an annual inspection of al l  state buildings and repor t  t o  t h e  
legislature on t h e  condition, maintenance and ut i l iza t ion of such buildings. 

2. Review al l  proposed projects  and improvements  of s t a t e  agenc ies  
and submit  a repor t  thereon t o  t h e  legislature.  

3. Review all  archi tectura l ,  engineering and const ruct ion c o n t r a c t s  
prior t o  submission t o  t h e  depar tment  of law. 

4. Approve plans and specif ica t ions  and changes  thereof  f o r  al l  . 
projects and improvements  fo r  which funds a r e  appropr ia ted by t h e  
legislature. 

5. Review and approve all progress payments  on  all major  projects  
and improvements.  

6 .  Make regular inspections of all  projects  and  improvements  during 
t h e  course  of const ruct ion t o  insure compliance wi th  t h e  plans and 
specifications approved by t h e  ass is tant  director.  

7. Maintain an updated plan at l e a s t  f ive  years  in advance  of all  
improvements  and projects  which will be  required by state agencies. 

A.R.S. sect ion 41-725 defines "project" a s  t h e  acquisi t ion by purchase or l e a s e  of real  
property or t h e  construction of new buildings, or both. 



QUESTIONS PRESENTED: 

1. Do t h e  s t a t u t e s  require  t h e  FP&C sect ion t o  m a k e  an  inspection of leased 
property?" a 

2. If so,  i s  th is  inspection t o  t a k e  place  annually, b e f o r e  t h e  f i r s t  l e a s e  t e r m  takes  
e f f e c t ,  somet ime  during t h e  f i r s t  lease  t e r m  o r  f o r  e a c h  renewal  t e r m ?  

ANSWERS: 
a 

1. In general ,  yes. Pursuant t o  A.R.S. sect ions  41-725 and  41-726, t h e  FPCcC 
section is required t o  inspect  a leased building during t h e  a c t u a l  process of const ruct ion as 
well as a f t e r  const ruct ion is  completed.  The purpose of e a c h  inspection is, however,  
different. 

2. "Regular" inspection is  mandated by s t a t u t e  dur ing t h e  process of const ruct ing a (I 
building leased by t h e  s t a t e  in order t o  insure compliance with approved building plans and  
s p 5 f i c a t i o n s .  Af te r  const ruct ion has been completed,  t h e  FP&C .section is required by 
s t a t u t e  t o  inspect  all state buildings (a classif ication which includes l eased  s t ructures)  
annually fo r  the purpose of preparing a repor t  t o  t h e  Legis la ture  on t h e  conditien, 
maintenance and uti l ization of such buildings. 

(I 
DISCUSSION: 

1. I t  is an e lementa ry  principle of s t a t u t o r y  cons t ruc t ion  t h a t  each word in a 
s t a t u t e  will be eiven e f fec t .  Sutherland. S t a t u t e s  and S t a t u t o r v  Construct ion section 

U 

46.06 (4th ed., Sands, 1972); S t a t e  v. Superior Cour t  In and For Maricopa County,  113 
Ariz. 248, 550 P.2d 626. The words of a s t a t u t e  a r e  t o  be !ziven thei r  common meaning (I 
unless i t  -appears f rom t h e  context  or  o the rwise  t h a t  a difuferent meaning is intended. 
Ross v. Industrial Commission, 112 Ariz. 253, 540 P.2d 1234 (1975). 

A.R.S. sect ion 41-726, subsection A, paragraph 6 requires  t h e  FP&C sec t ion  to: 

Make regular inspections of all projects  and  improvements  during t h e  course  
of construction t o  insure compliance wi th  t h e  plans and specif ica t ions  
approved by t h e  assistant  d i rec to r  - / for  f inance of t h e  d e p a r t m e n t  of 
administration7. - 

A.R.S. sect ion 41 -725, paragraph 1 de f ines  "improvement" for t h e  purpose of 
A.R.S. section 41-726, subsection A, paragraph 6, as " / q h e  - al tera t ion,  enlargement ,  
rehabilitation or  repair  of exist ing s t a t e  buildings." 

A.R.S. sect ion 41-725, paragraph 3 def ines  "project" for  t h e  purpose of A.R.S. 
section 41-726, subsection A, paragraph 6, as " l q h e  acquisi t ion by purchase  o r  l ease  of 
r e d  property or  t h e  construction of new buildingsTor both." 

Reading A.R.S. sect ion 41-725, paragraph 3 and  A.R.S. sect ion 41-726, subsection 
A, paragraph 6 together ,  t h e r e  i s  l i t t l e  doubt t h a t  t h e  FP&C sect ion is s t a tu to r i ly  required 

- 
*Per our telephone conversation wi th  Mary Lynn of  your s taff  on J u n e  1 I ,  1981, w e  
msune fo r  t h e  purposes of this rnemo t h a t  "leased properry" i n d u d e s  leased buildings. 

IV- 2 



t o  make regular inspections of leased buildings during t h e  ac tua l  process of construction.  
The purpose of t6ese  construction inspections is  t o  de te rmine  compliance with approved 
construction plans and  specifications.  I t  i s  well  t o  emphasize  t h a t  A.R.S. sect ion 41-726, 
subsection A, paragraph 6 requires inspections only during t h e  a c t u a l  process of building 
construction. For th i s  paragraph t o  apply in  t h e  fact s i tuat ion under consideration,  t h e  
lease between t h e  state and t h e  f u t u r e  building owner  would have t o  be in e f f e a  prior t o  

- the  s t a r t  of or during construction.  The FP&C sect ion would n o t  be responsible under 
paragraph 6 f o r  t h e  construction inspection of a fac i l i ty  which is  no t  leased by t h e  s t a t e  
until a f t e r  construction is  completed.  

Once const ruct ion i s  completed,  A.R.S. sec t ion  41-726, subsection A, paragraph 1 
requires inspections of "all state buildingsJt (a classif ication which includes leased 
structures) on an annual basis. T k  point z ~ d  purpose of t h e s e  inspections is t h e  
development of informat ion f o r  collection i n r o  a r e p o r t  t o  t h e  Legislature o n  t h e  
condition, maintenance and uti l ization of all s t a t e  buildings. 

2. The t iming of t h e  inspection during t h e  course  of const ruct ion should be  
governed by t h e  word "regular1' in A.Z.S. sec t ion  41-726, subsection A, paragraph 6 .  
According t o  Black's Law Dictionary (5th ed., 1979), "regular" means: 

Steady or  uniform , i n  course,  p r a c t i c e  o r  occurrence;  no t  sub jec t  t o  
unexplained o r  i r ra t ional  variation. Usual, cus tomary  and general. G e r d d  
v. American Casua l ty  Co. of Reading,  Pa., D.C.N.C., 249 F. Supp. 355, 357 
(1 966). 

Administrative agencies a r e  c r e a t u r e s  of legislat ion wi thout  inherent  o r  common 
law powers. The general  rule applied t o  s t a t u t e s  grant ing powers t o  adminis t ra t ive  
agencies i s  t h a t  they have only' those  powers as are confe r red  e i the r  expressly or  by 
necessary implication. Sutherland, id., sect ion 65.02; Corporat ion Commission v. 
Consolidated Stage Company, 63  Ariz. -257, 161 P.2d 1 10 (1 945); Garvey v. Trew, 64 Ariz. 
342, 170 P.2d 845 (1  946). Under A.R.S. sect ion 41-726, t h e  funct ion of t h e  FP&C sect ion 
is t o  serve  as t he  general  o f f i ce  planning and const ruct ion supervision offic? fo r  t h e  s t a te .  
Necessary powers t o  e f f e c t u a t e  th is  object ive  a r e  implied. In order  t o  properly respond t o  
this s t a tu to ry  mandate ,  FP&C sect ion inspection au thor i ty  m u s t  include s ta te- leased as 
well as s ta te-owned facilities. 

Accordingly, during t h e  ac tua l  process of const ruct ion of a building under l ease  t o  
t h e  s t a t e  and followinn f rom t h e  above definit ion of "regular", inspection should be as 

? 
often as necessary t o  insure compliance wi th  t h e  const ruct ion plans and  specifications 
approved by t h e  assistant  d i rector  f o r  finance. Therea f te r ,  t h e  inspection of s t a t e )  
buildings which a r e  leased should b e  on an annual basis pursuant t o  A.R.S. sect ion 41-726, ' 

subsection A, paragraph 1. Paragraph 1 requires  an annual inspection of "all s t a t e  
buildingst' (a classif ication which includes leased s t ruc tu res )  f o r  t h e  purpose of reporting 
t o  t h e  Legislature on t h e  condition, main tenance  and  uti l ization of a l l  s t a t e  buildings. 

If the  FP&C sect ion finds i t  d i f f icul t  t o  comply w i t h  i t s  present inspection 
responsibilities because of s t a f f  or  funding problems, t h e  appropr ia te  c o m m i t t e e s  of t h e  
Legislature should be apprised. 

cc: Gerald A. Silva 
Performance Audit Manager 
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