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SUMMARY 

The Of f i ce  of t h e  Auditor General has  conducted a performance a u d i t  of the  

Board of  Medical Examiners i n  response t o  a January 30 ,  1980, r e s o l u t i o n  

of t he  J o i n t  L e g i s l a t i v e  Oversight Committee. This  performance a u d i t  was 

conducted a s  a p a r t  of t h e  Sunset  review s e t  f o r t h  i n  Arizona Revised 

S t a t u t e s  (A.R.S.) Ss41-2351 through 41-2379. 

The Board of Medical Examiners, e s t a b l i s h e d  i n  1913, is  respons ib le  f o r  

examining and l i c e n s i n g  medical doc to r s  i n  Arizona and p ro t ec t ing  the  

pub l i c  from incompetent and harmful p r a c t i t i o n e r s  of medicine. I t s  

membership c o n s i s t s  of n ine  l i censed  phys ic ians ,  two pub l i c  members and 

t h e  p re s iden t  of t h e  Board of Nursing. A l l  members, except t h e  Nursing 

Board p r e s i d e n t ,  a r e  appointed by t h e  Governor t o  f ive-year  terms. 

Our review found t h a t  t h e  q u a l i t y  and thoroughness of t he  Board's 

i n v e s t i g a t i o n s  of complaints have improved s i g n i f i c a n t l y  s i n c e  1979. More 

complaints a r e  now reviewed by s t a f f  phys ic ians ,  Board members and the  

f u l l  Board. Despi te  improvements i n  t h e  q u a l i t y  of Board i n v e s t i g a t i o n s ,  

we noted some d e f i c i e n c i e s  i n  i t s  complaint review procedures.  

Board-member involvement i n  complaint i n v e s t i g a t i o n s  has overburdened some 

members wi th  complaints and r e s u l t e d  i n  t h e  appearance of  p a r t i a l i t y  and 

unnecessary delays.  We recommend t h a t  Board-member involvement i n  

i n v e s t i g a t i o n s  be reduced s i n c e  i t  i s  unnecessary. (page 17) 

We a l s o  found t h a t :  1) boafa C G i l i c i C t  a i t h  complainants has  been 

i n s u f f i c i e n t ,  2 )  informal  in te rv iews  have been used inappropr i a t e ly ,  

3 )  proper n o t i f i c a t i o n  was no t  given t o  a l l  doc to r s  involved i n  complaints 

p r i o r  t o  1980, and 4 )  t h e  Board has  used d i s c i p l i n a r y  sanc t ions ,  l e t t e r s  

of reprimand and concern no t  s p e c i f i c a l l y  au thor ized  by law. We recommend 

t h a t  communication with complainants be improved, t h a t  formal hearings 

r a t h e r  t han  informal  in te rv iews  be held i n  s e r i o u s  cases  o r  when doctors  

a r e  uncooperat ive,  and t h a t  t he  Board %e author ized  t o  i s s u e  l e t t e r s  of 

concern. According t o  t h e  Board ' s a s s i s t a n t  Attorney General,  t he  Board 

a l s o  needs c l e a r e r  s t a t u t o r y  a u t h o r i t y  t o  enforce  i t s  own orders .  

(page 20 



Xe found t'nat a  few malprac t ice  ac'cions and s e ~ t l e m e n t s  had n o t  been 

reported t o  t h e  Board by i n s u r e r s  a s  r equ i r ed  by law. We recommend t h a t  

BOMEX p e r i o d i c a l l y  a u d i t  compliance by i n s u r e r s  wi th  malprac t ice  r epo r t ing  

requirements and t h a t  pena l ty  p rov i s ions  be added t o  A.R.S. $32-1451.02. 

(page 36) 

Although Board i n v e s t i g a t i o n s  of complaints appear t o  be thorough, our 

a n a l y s i s  of a c t i o n s  taken  by t h e  Board revealed t h a t  t h e  Board has  been 

excess ive ly  l e n i e n t  i n  i t s  d i s c i p l i n i n g  of phys ic ians  wi th  mul t ip l e  

complaints.  A s  a  r e s u l t ,  t h e  Board has  n o t  f u l l y  p ro t ec t ed  t h e  publ ic .  

We recommend t h a t  t he  Board adopt  d i s c i p l i n a r y  gu ide l ines  o r  t h a t  t h e  

L e g i s l a t u r e  enac t  s t a t u t o r y  p e n a l t i e s  f o r  s p e c i f i c  v i o l a t i o n s .  (page 38) 

I n  add i t i on ,  the  Board f a i l e d  t o  proper ly  r e p o r t  poss ib l e  v i o l a t i o n s  of 

S t a t e  and Federa l  drug laws by a  phys ic ian  on probat ion  wi th  t h e  Board. 

F a i l u r e  t o  r e p o r t  such v i o l a t i o n s  could sub jec t  members of t h e  Board t o  

removal from o f f i c e .  (page 45) 

Since 1972, t h e  Board has  i ssued  l imi t ed  l i c e n s e s  t o  phys ic ians  who f a i l  

t o  pass  t h e  Board's l i c e n s i n g  examination by a  narrow margin. Limited 

l i c e n s e s  have been g iven  t o  persons p r a c t i c i n g  i n  a r e a s  of medical need, 

u sua l ly  r u r a l  reg ions  of  t he  S t a t e .  We found t h a t  l i m i t e d  l i c e n s e s  a r e  

not  necessary and have been subjec ted  t o  abuses.  Ten l i m i t e d  l i c e n s e e s  

were granted r egu la r  l i c e n s e s  improperly and t h r e e  l imi t ed  l i c e n s e e s  were 

i ssued  second l imi t ed  l i c e n s e s  improperly. We recommend t h a t  l imi t ed  

l i c e n s e s  be el iminated from the  s t a t u t e s .  (page 51) 

F i n a l l y ,  we noted t h a t  c o n f i d e n t i a l  medical records  on f i l e  a t  t h e  Board 

a r e  not  adequately pro tec ted  from unauthorized acces s  and review. We 

recommend t h a t  t he  Board maintain b e t t e r  s e c u r i t y  over i t s  c o n f i d e n t i a l  

records.  (page 63) 



INTRODUCTION AND BACKGROUND 

The Off ice  of  the  Auditor General has  conducted a performance a u d i t  of t h e  

Board of  Medical Examiners (BOMEX), i n  response t o  a January 30,  1980, 

r e s o l u t i o n  of t he  J o i n t  L e g i s l a t i v e  Oversight Committee. Th i s  performance 

a u d i t  was conducted a s  a p a r t  of t h e  Sunset review process  s e t  f o r t h  i n  

Arizona Revised S t a t u t e s  (A.R.s.) §$41-2351 through 41-2379. 

The Board of Medical Examiners, o r i g i n b l l y  e s t ab l i shed  by t h e  L e g i s l a t u r e  

i n  1913, is  respons ib le  f o r  examining and l i c e n s i n g  medical doc to r s  i n  

Arizona, renewing medical l i c e n s e s  annual ly  and p r o t e c t i n g  t h e  pub l i c  from 

incompetent and harmful p r a c t i t i o n e r s  of medicine. The Board i s  comprised 

of 12 members: n ine  l i censed  phys ic ians ,  two l a y  members and the  

pres ident  of t he  Board of Nursing, who se rves  a s  an  ex o f f i c i o  member. 

A l l  members, except  t h e  Nursing Board p re s iden t ,  a r e  appointed by the  

Governor. 

Board expendi tures  have increased  from $293,752 i n  f i s c a l  yea r  1976-77 t o  

approximately $721,000 i n  f i s c a l  y e a r  1980-81. The BOMEX workload a l s o  

has increased .  For example, i n  ca lendar  yea r  1976, 483 r e g u l a r  l i c e n s e s  

were i ssued  by the  Board, 264 complaints were reviewed, 85 l icensed  

doc tors  were inves t iga t ed  and 26 hea r ings  were held.  I n  ca lendar  year  

1980, 636 l i c e n s e s  were i ssued  (32 percent  i n c r e a s e  from 1976),  

311 complaints  were reviewed (18 percent  i n c r e a s e ) ,  205 l i censed  doc to r s  

were inves t iga t ed  (141 percent  i n c r e a s e ) ,  and 213 hear ings  were held 

(719 percent  i nc rease ) .  

Table 1 con ta ins  d e t a i l e d  workload information f o r  ca lendar  y e a r s  1976 

through 1980. 



TABLE 1 

BOMEX WORKLOAD MEASURES FROM 
CALENDAR YEAR 1976 THROUGH 1980 

Licenses I ssued  
Regular 
Temporary 
~ i m i  ted 

C o m ~ l a i n t s  reviewed 

Malpract ice a c t i o n s  reviewed 

I n v e s t i g a t i o n a l  s e r v i c e s  
Review of MDs 8 5 124 18 1 20 1 205 
Pharmacies surveyed 16 6  2 17 576 499 386 
Subpoena and record s e r v i c e s  197 274 262 851 1,162 
Other i n v e s t i g a t i o n a l  s e r v i c e s  102 146 163 144 177 

In te rv iews  

Hearings 2  6  100 163 124 2  13 

A s  a  r e s u l t  of l e g i s l a t i o n  i n  1976, t he  Board a l s o  i s  r e spons ib l e  f o r  

reviews of malprac t ice  ac t ions .  I n  1980, t h e  Board reviewed 299 such 

ac t ions .  

The Board's fu l l - t ime  equiva len t  (FTE) employee s t a f f  of 23.5 i n  f i s c a l  

year  1980-81 inc ludes  f o u r  fu l l - t ime  i n v e s t i g a t o r s  and t h r e e  h a l f -  time 

phys ic ian  consu l t an t s  who i n v e s t i g a t e  and review complaints and 

malprac t ice  cases .  Table 2 con ta ins  d e t a i l e d  expenditures  and revenues 

d a t a  f o r  f i s c a l  y e a r s  1976-77 through 1980-81. Ninety percent  of 

examination and l i c e n s i n g  f e e s  c o l l e c t e d  by t h e  Board a r e  deposi ted i n  a  

s p e c i a l  Board fund t o  support  i t s  opera t ion .  



TABLE 2  

BOMEX EXPENDITURES AND REVENUES 
FOR FISCAL YEARS 1976-77 THROUGH 1979-80 

AND ESTIMATES FOR FISCAL YEAR 1980-81 

F i s c a l  Year 
1980-81 

1976-77 1977-78 1978-79 1979-80 (Estimated) 
a 

Personal  s e r v i c e s  $177,808 
Employee r e l a t e d  

expenditures  24,109 
P ro fes s iona l  and 

outs ide  s e r v i c e s  24,116 
Travel  : 

In-Sta te  11,920 
Out-of-State 1,440 

Other ope ra t ing  expenses 51,055 
Equipment 2,381 - - 
Refunds* 923 

T o t a l  expenditures  $293,752 -- 

Tota l  revenues $484.461 $646.762 $599 *474 $542.749 $712.722 

The Auditor General expresses  g r a t i t u d e  t o  t h e  employees and members of * 
the  Board of Medical Examiners f o r  t h e i r  cooperat ion,  a s s i s t a n c e  and 

cons ide ra t ion  during t h e  course of t he  a u d i t .  

* Refunds a r e  generated upon withdrawal of l i c e n s e  a p p l i c a t i o n ,  a s  
e s t ab l i shed  i n  A.R.S. $32-1431. 
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SUNSET FACTORS 

Nine f a c t o r s  a r e  considered t o  determine, i n  p a r t ,  whether t h e  Board of 

Medical Examiners should be continued o r  terminated,  i n  accordance with 

A.R.S. $$41-2351 through 41-2379. 

SUNSET FACTOR: THE OBJECTIVE AND PURPOSE 

I N  ESTABLISHING THE BOARD 

The purpose of t h e  Board i s  not  s t a t e d  e x p l i c i t l y  i n  Arizona law. 

According t o  a  Board s tatement  provided dur ing  ou r  a u d i t ,  t h e  t h r e e  

purposes f o r  t h e  Board a r e :  

"1. To l i c e n s e  and r e g u l a t e  doc to r s  of  medicine t o  
a s s u r e  t h a t  Arizona 's  phys ic ians  a r e  cu r r en t  with 
t h e  progress  i n  medicine. 

"2. To a s s u r e  t h a t  t he  pub l i c  h e a l t h ,  wel fa re ,  and 
s a f e t y  i s  not  endangered due t o  a  l i censed  
phys i c i an ' s  medical incompetence o r  phys ica l  o r  
mental i ncapac i ty ,  and 

"7. Through t h e  use  of  d i s c i p l i n e  and r e h a b i l i t a t i v e  
programs, t o  a s s i s t  l i c ensed  phys ic ians  t o  
overcome impairments which a f f e c t  ( t h e i r )  a b i l i t y  
t o  s a f e l y  p r a c t i c e  medicine." 

SUNSET FACTOR: THE DEGREE TO WHICH THE BOARD 

HAS BEEN ABLE TO RESPOND TO THE NEEDS OF THE PUBLIC 

AND THE EFFICIENCY WITH WHICH I T  HAS OPERATED 

Within t h e  scope of  our  review, January 1, 1979, through June 30, 1980, 

t he  Board appears  t o  have responded t o  a l l  complaints and has  i n i t i a t e d  

i t s  own i n v e s t i g a t i o n s  of ques t ionable  a c t i v i t i e s  o r  occurrences i n  t he  

medical community. I t  a l s o  has  increased  i t s  i n v e s t i g a t i v e  resources  by 

h i r i n g  phys ic ians  t o  i n v e s t i g a t e  and review complaints.  However, f u r t h e r  

improvements a r e  needed. (page 9)  

I n  add i t i on ,  t h e  Board appears  t o  have operated e f f i c i e n t l y .  From 1976 t o  

1980, t h e  nunber of complaints and malprac t ice  a c t i o n s  received by the  

Board increased  131 percent ,  t h e  scope of  i t s  i n v e s t i g a t i o n s  increased  and 

i t s  expendi tures  increased  a  comparable 145 percent .  



SUNSET FACTOR: THE EXTENT TO WHICH THE 

BOARD HAS OPERATED WITHIN THE PUBLIC INTEREST 

I n  most cases ,  t h e  Board has  operated wi th in  t h e  pub l i c  i n t e r e s t  by 

adequately i n v e s t i g a t i n g  and d ispos ing  of complaints and appropr i a t e  

examination of phys ic ians  p r i o r  t o  l i cens ing .  However, some Board a c t i o n s  

appear not  t o  have been s u f f i c i e n t l y  s t r i n g e n t  regard ing  doc to r s  with a 

h i s t o r y  of involvement i n  Board complaint and/or malprac t ice  review. 

(page 37 

SUNSET FACTOR: THE EXTENT TO WHICH 

NLES AND IiSGULATIOTiS PKOBULGA'YED BY THE BOARD 

ARE CONSISTENT WITH LEGISLATIVE MANDATE 

Our a u d i t  d id  not  r evea l  i n c o n s i s t e n c i e s  between Board r u l e s  and s t a t u t o r y  

mandate. A comprehensive review of Arizona regula tory  boards '  r u l e s  and 

r e g u l a t i o n s  i s  being conducted by t h e  Attorney General;  however, no d a t e  

has  been s e t  f o r  i t s  completion. 

SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD 

HAS ENCOURAGED INPUT FROM THE PUBLIC BEFORE 

PROMULGATING ITS RULES AND REGULATIONS AND THE 

EXTENT TO WHICH I T  HAS INFORMED THE PUBLIC AS TO 

ITS ACTIONS AND THEIR EXPECTED IMPACT ON THE PUBLIC 

Publ ic  awareness of t h e  BOXEX i s  high. Seventy percent  of respondents  

interviewed a s  p a r t  of a Statewide pub l i c  opinion survey were aware of t h e  

Board al though n o t  a l l  of t hese  respondents  could s p e c i f i c a l l y  name a 

func t ion  of t h e  Board. Pub l i c  awareness of  BOMEX was t h e  h ighes t  among 

Arizona h e a l t h  r egu la to ry  boards. 

I n  a d d i t i o n ,  when compared wi th  t h e  e f f o r t s  of o t h e r  r egu la to ry  agencies ,  

t he  Board appears  t o  equal  o r  exceed informing t h e  pub l i c  of i t s  

a c t i v i t i e s .  The Board does n o t ,  however, n o t i f y  i nd iv idua l  complainants 

before holding hea r ings  o r  t ak ing  d i s c i p l i n a r y  ac t ion .  (page 21) 



SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD 

HAS BEEN ABLE TO INVESTIGATE AND RESOLVE 

CONPLAINTS THAT ARE W I T H I N  ITS JURISDICTION 

Board i n v e s t i g a t i o n s  of p a t i e n t  and phys ic ian  complaints g e n e r a l l y  a r e  

thorough and have improved markedly s i n c e  January 1, 1979. (page 9 )  

SUNSET FACTOR: THE EXTENT TO WHICH THE ATTORNEY GENERAL 
---- 

OR ANY OTHER APPLICABLE AGENCY OF STATE GOVERNMENT HAS THE 

AUTHORITY TO PROSECUTE ACTIONS UNDER ENABLING LEGISLATION 

The a u t h o r i t y  gran ted  t o  t h e  Attorney General  t o  prosecute  v i o l a t i o n s  of 

Board s t a t u t e s  i s  adequate except  t h a t  t h e  cu r r en t  law i s  unc lea r  a s  t o  

whether v i o l a t i o n s  of Board o rde r s  c o n s t i t u t e  grounds f o r  d i s c i p l i n a r y  

a c t i o n .  (page 34) 

SUNSET FACTOR: THE EXTENT TO WHICH THE BOARD HAS 

ADDRESSED DEFICIENCIES I N  ITS ENABLING STATUTES 

WICH PREVENT I T  FROM FULFILLING ITS STATUTORY MANDATE 

Since 1978, Board l e g i s l a t i v e  proposals  have addressed t h e  d e f i n i t i o n  of 

a d v e r t i s i n g ,  cont inuing medical educat ion requirements and use of hearing 

o f f i c e r s .  SBllOO (chap te r  45) passed dur ing  the  1981 r egu la r  l e g i s l a t i v e  

s e s s i o n  enacted these  changes i n t o  law. 

I n  May 1981 Board s t a f f  completed a  d r a f t  l e g i s l a t i v e  proposal  which 

inc ludes  the  fol lowing major l e g i s l a t i v e  r ev i s ions :  

- Change i n  l i c e n s u r e  provis ions ,  

- El imina t ion  of l imi t ed  l i c e n s e s ,  

- Review of procedures and requirements concerning appointment of 

Board members, 

- Author iza t ion  t o  h i r e  s p e c i a l  medical consu l t an t s  and o t h e r  

i n v e s t i g a t i v e  personnel ,  

- Increased  Board member compensation, 

- Provis ion  f o r  q u a r t e r l y  meetings, 

- Increased f l e x i b i l i t y  of t h e  Board 's  cont inuing educat ion 

requirements,  

- Inc rease  i n  the  range of d i s c i p l i n a r y  d i s p o s i t i o n s ,  and 

- Change i n  i n s u r e r  malprac t ice  r epo r t ing  requirements. 



SUNSET FACTOR: T H E  EXTENT T O  WHICH CHANGES ARE 

NECESSARY I N  T H E  LAWS O F  T H E  BOARD TO ADEQUATELY 

COMPLY WITH T H E  FACTORS L I S T E D  I N  T H I S  SUBSECTION 

Our review determined statutory changes are needed for the Board to comply 

adequately with factors in this subsection. (pages 36, 50 and 61) 



FINDING I 

SINCE JANUARY 1, 1979, THE BOARD OF NEDICAL EXfiYTYn?S HAS IMPROVED THE 
- - - -- - - - 

QUALITY AND THOROUGHNESS OF ITS COMPLAINT INVESTIGATIONS SIGNIFICANTLY. 

HOWEVER, SOME CHANGES I N  THE CONPLAINT REVIEW PROCESS ARE NEEDED. 

Arizona law a u t h o r i z e s  t he  Board of  Medical Examiners t o  review complaints 

aga ins t  l i censed  phys ic ians ,  r e q u i r e s  doc to r s ,  h o s p i t a l s  and medical 

s o c i e t i e s  t o  r epo r t  offending phys ic ians  t o  t h e  Board, and mandates t h a t  

i n s u r e r s  n o t i f y  t h e  Board of malprac t ice  a c t i o n s  and se t t l emen t s  involv ing  

physicians.  

Arizona appears  t o  be s u p e r i o r  t o  most o t h e r  s t a t e s  wi th  regard t o  

s t a t u t o r y  r epo r t ing  requirements.  I n  a d d i t i o n ,  t h e  q u a l i t y  and 

thoroughness of t h e  Board's review of complaints  have improved 

s i g n i f i c a n t l y  when e f f o r t s  i n  t he  f i r s t  s i x  months of 1980 a r e  compared t o  

those  i n  t h e  f i r s t  s i x  months of 1979. 

Our review o f  Board procedures,  however, revealed t h e  fol lowing 

d e f i c i e n c i e s :  1 )  Board member involvement i n  t h e  i n v e s t i g a t i o n  of 

complaints has  overburdened some members wi th  complaints and r e su l t ed  i n  

t he  appearance of p a r t i a l i t y  and unnecessary de l ays ,  2 )  Board c o n t a c t  

with complainants has  been i n s u f f i c i e n t ,  3) informal  in te rv iews  have been 

used inappropr i a t e ly ,  4 )  t h e  Board d id  not  n o t i f y  a l l  doc to r s  involved i n  

complaints p r i o r  t o  1980, a s  required by law, 5 )  t h e  Board has imposed 

d i s c i p l i n a r y  sanc t ions  not  s p e c i f i c a l l y  au thor ized  i n  t h e  s t a t u t e s ,  

6 )  not  a l l  malprac t ice  a c t i o n s  and se t t l emen t s  have been reported t o  the  

Board a s  requi red  by law, and 7)  t h e  Board l a c k s  a u t h o r i t y  i n  t h a t  

v i o l a t i o n s  of i t s  o rde r s  a r e  not  c l e a r l y  e s t ab l i shed  i n  t h e  s t a t u t e s  a s  

cause f o r  d i s c i p l i n a r y  ac t ion .  
(I 



A u t k a r i t y  t o  I n v e s t i g a t e  

Complaints and M a l p r a c t i c e  A c t i o n s  

A.R.S. $72-1451, s u b s e c t i o n  A ,  a u t h o r i z e s  t h e  Board t o  i n v e s t i g a t e  

compla in t s  a g a i n s t  d o c t o r s :  

"The board on i t s  own motion may i n v e s t i g a t e  any 
ev idence  which a p p e a r s  t o  show t h a t  a  d o c t o r  o f  
medicine  i s  o r  may be m e d i c a l l y  incompetent  o r  i s  o r  
may be g u i l t y  o f  u n p r o f e s s i o n a l  conduct o r  i s  o r  may be 
m e n t a l l y  o r  p h y s i c a l l y  u n a b l e  s a f e l y  t o  engage i n  t h e  
p r a c t i c e  o f  medicine. . . ."  

F u r t h e r ,  A.R.S.  $32-1451, s u b s e c t i o n  A ,  r e q u i r e s  d o c t o r s ,  h o s p i t a l s  and 

medical  s o c i e t i e s  t o  r e p o r t  t o  t h e  Board incompetent  and u n s a f e  d o c t o r s :  

". . .any d o c t o r  o f  medicine ,  o r  t h e  Arizona medica l  
a s s o c i a t i o n ,  i n c . ,  o r  any component county s o c i e t y  
t h e r e o f  o r  any h e a l t h  c a r e  i n s t i t u t i o n  a s  d e f i n e d  i n  
$36-401 s h a l l ,  and any o t h e r  pe rson  may, r e p o r t  t o  t h e  
Board any i n f o r m a t i o n  such  d o c t o r ,  h e a l t h  c a r e  
i n s t i t u t i o n ,  a s s o c i a t i o n ,  o r  i n d i v i d u a l  may have which 
a p p e a r s  t o  show t h a t  a  d o c t o r  o f  medicine  i s  o r  may be 
m e d i c a l l y  incompetent  o r  i s  o r  may be g u i l t y  o f  
u n p r o f e s s i o n a l  conduct  o r  i s  o r  may be m e n t a l l y  o r  
p h y s i c a l l y  unab le  s a f e l y  t o  engage i n  t h e  p r a c t i c e  o f  
medicine. . . ."  

"Medically incompetent" i s  d e f i n e d  i n  A.R.S. $32-1401, s u b s e c t i o n  8 ,  as 

fo l lows :  

" ' M e d i c a l l y  incompeten t '  means l a c k i n g  i n  
s u f f i c i e n t  medical  knowledge o r  s k i l l s  o r  bo th ,  i n  t h a t  
f i e l d  o f  p r a c t i c e  i n  which t h e  p h y s i c i a n  concerned 
engages ,  t o  a  d e g r e e  l i k e l y  t o  endanger t h e  h e a l t h  o f  
h i s  p a t i e n t s . "  

"Unprofess iona l  conduct" i s  d e f i n e d  i n  A.R.S. $32-1401, s u b s e c t i o n  1 0 ,  a s  

i n c l u d i n g  any one o f  t h e  f o l l o w i n g  a c t s :  

" ( a )  Performing o r  p r o c u r i n g  a  c r i m i n a l  a b o r t i o n  o r  
a i d i n g  o r  a b e t t i n g  i n  t h e  performing o r  p r o c u r i n g  o f  a  
c r i m i n a l  a b o r t i o n .  



"(b)  Wi l fu l  b e t r a y a l  of  a  p ro fe s s iona l  s e c r e t  o r  
w i l f u l  v i o l a t i o n  of a  p r iv i l eged  communication except 
a s  e i t h e r  of  t hese  may otherwise be requi red  by law. 
This  p rov i s ion  s h a l l  no t  be deemed t o  prevent  members 
of t h e  board from t h e  f u l l  and f r e e  exchange of 
in format ion  wi th  t h e  l i c e n s i n g  and d i s c i p l i n a r y  boards 
of o t h e r  s t a t e s ,  t e r r i t o r i e s  o r  d i s t r i c t s  of t he  United 
S t a t e s  o r  wi th  f o r e i g n  c o u n t r i e s  o r  wi th  t h e  Arizona 
medical a s s o c i a t i o n ,  i nc . ,  o r  any i t s  component 
s o c i e t i e s  o r  wi th  t h e  medical s o c i e t i e s  of o the r  
s t a t e s ,  coun t i e s ,  d i s t r i c t s ,  t e r r i t o r i e s  o r  wi th  those  
of f o r e i g n  coun t r i e s .  

" ( c )  Advertising.* 

" (d )  Commission of a  fe lony ,  whether o r  no t  
involv ing  moral t u r p i t u d e ,  o r  a  misdemeanor involving 
moral t u rp i tude .  I n  e i t h e r  ca se  convic t ion  by any 
c o u r t  of competent j u r i s d i c t i o n  s h a l l  be conclusive 
evidence the reo f .  

" ( e )  Habi tua l  intemperance i n  t h e  use of  a lcohol .  

" ( f )  Habi tua l  use  of n a r c o t i c  o r  hypnotic drugs o r  
both. 

" (g)  P re sc r ib ing  n a r c o t i c  o r  hypnotic drugs o r  both 
f o r  o t h e r  than  accepted the rapeu t i c  purposes. 

" (h)  Gross malprac t ice ,  repeated malprac t ice  o r  any 
malprac t ice  r e s u l t i n g  i n  t h e  dea th  of a  p a t i e n t .  

" ( i )  Impersonation of ano the r  doc tor  of medicine. 

" ( j )  Acting o r  assuming t o  a c t  a s  a  member of t he  
board when such i s  no t  t h e  f a c t .  

" (k )  Procuring o r  a t tempt ing  t o  procure [a bas i c  
sc ience  c e r t i f i c a t e   or]-^* a  l i c e n s e  t o  p r a c t i c e  
medicine by f r aud ,  mis representa t ion  o r  by knowingly 
tak ing  advantage of t h e  mistake of another .  

" ( 1 )  Having p ro fe s s iona l  connect ion wi th  o r  lending 
one ' s  name t o  an  i l l e g a l  p r a c t i t i o n e r  of medicine o r  
any of t h e  o t h e r  hea l ing  a r t s .  

" (m) Representing t h a t  a  man i f e s t ly  i ncu rab le  
d i s e a s e ,  i n j u r y ,  a i lment  o r  i n f i r m i t y  can be 
permanently cured, o r  t h a t  a  curable  d i s e a s e ,  i n j u r y ,  
a i lment  o r  i n f i r m i t y  can be cured wi th in  a  s t a t e d  time, 
i f  such i s  not  t h e  f a c t .  

* SBllOO (Chapter 4 5 ) ,  enacted during t h e  1981 r e g u l a r  l e g i s l a t i v e  
se s s ion ,  amends subparagraph C t o  read a s  fol lows:  "False,  
f r audu len t ,  decept ive  o r  misleading a d v e r t i s i n g  o r  a d v e r t i s i n g  the  
q u a l i t y  of  medical se rv ices ."  

** This  language was de l e t ed  from subparagraph K of SBllOO (chap te r  45) 
passed i n  1981. 
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"(n)  Offer ing ,  undertaking,  o r  agreeing t o  cure  o r  
t r e a t  a  d i s e a s e ,  i n j u r y ,  a i lment  o r  i n f i r m i t y  by a  
s e c r e t  means, method, device o r  i n s t rumen ta l i t y .  

" ( 0 )  Refusing t o  d ivulge  t o  t h e  board upon demand 
t h e  means, method, device  o r  i n s t rumen ta l i t y  used i n  
t h e  t rea tment  of a  d i s e a s e ,  i n j u r y ,  a i lment  o r  
i n f i r m i t y .  

" ( p )  Giving o r  r ece iv ing ,  o r  a id ing  o r  a b e t t i n g  t h e  
g i v i n g  o r  rece iv ing  of r eba t e s ,  e i t h e r  d i r e c t l y  o r  
i n d i r e c t l y .  

" (q )  Knowingly making any f a l s e  o r  f r audu len t  
s ta tement ,  w r i t t e n  o r  o r a l ,  i n  connect ion wi th  the  
p r a c t i c e  of medicine except a s  t h e  same may be 
necessary  f o r  accepted the rapeu t i c  purposes. 

" ( r )  Immorality o r  misconduct t h a t  tends t o  
d i s c r e d i t  t h e  medical profess ion .  

" ( s )  Refusa l ,  revoca t ion  o r  suspension of l i c e n s e  by 
any o the r  s t a t e ,  t e r r i t o r y ,  d i s t r i c t  o r  count ry ,  un le s s  
i t  can be shown t h a t  such was not  occasioned by reasons 
which r e l a t e  t o  t he  a b i l i t y  s a f e l y  and s k i l l f u l l y  t o  
p r a c t i c e  medicine o r  t o  any a c t  of unprofess iona l  
conduct here in .  

" ( t )  Any conduct o r  p r a c t i c e  con t r a ry  t o  recognized 
s tandards  of e t h i c s  of t h e  medical profess ion  o r  any 
conduct o r  p r a c t i c e  which does o r  might c o n s t i t u t e  a  
danger t o  t h e  h e a l t h ,  wel fa re  o r  s a f e t y  of t h e  p a t i e n t  
o r  the  pub l i c ,  o r  any conduct,  p r a c t i c e  o r  cond i t i on  
which does o r  might impair  t h e  a b i l i t y ,  s a f e l y  and 
s k i l l f u l l y  t o  p r a c t i c e  medicine. 

" (u )  V io la t ing  o r  a t tempt ing  t o  v i o l a t e ,  d i r e c t l y  o r  
i n d i r e c t l y ,  o r  a s s i s t i n g  i n  o r  a b e t t i n g  the  v i o l a t i o n  
of o r  conspi r ing  t o  v i o l a t e  any of t h e  provis ions  of 
t h i s  chapter ."  

F i n a l l y ,  t h e  Board i s  requi red  t o  review records  pe r t a in ing  t o  malprac t ice  

ac t ions  f i l e d  and se t t l emen t s  made a g a i n s t  phys ic ians  i n  accordance wi th  

A.R.S. $72-1451.02. I n s u r e r s  must r e p o r t  every a c t i o n  f i l e d  and 

se t t l emen t s  revealed wi th in  30 days of r e c e i p t .  

Arizona 's  complaint and malprac t ice  r epo r t ing  procedures appear  gene ra l ly  

supe r io r  t o  those i n  most o t h e r  s t a t e s .  According t o  a n  unpublished 

American Bar Foundation s tudy ,  only 16 s t a t e s  r equ i r e  h o s p i t a l s  t o  r e p o r t  

doc tors  who l o s e  t h e i r  p r i v i l e g e s  and only t e n  r equ i r e  i n s u r e r s  t o  r epo r t  

malpract ice ca ses  and se t t lements .  



Q u a l i t y  and Thoroughness of 

Complaint I n v e s t i g a t i o n  Has Increased 

The Board has  e s t a b l i s h e d  t h e  fol lowing procedures f o r  i n v e s t i g a t i n g  

complaints:  

- A complaint may be received by the  Board i n  w r i t i n g  o r  by 

telephone. Complaints received by telephone subsequent ly must be 

sen t  t o  t h e  Board i n  wr i t i ng .  

- Medical records  a r e  obtained from the  doc to r  o r  h e a l t h  c a r e  

i n s t i t u t i o n .  I n  a d d i t i o n ,  t h e  doc to r  i s  provided a n  oppor tuni ty  

t o  comment on the  a l l e g a t i o n s .  

- A s t a f f  phys ic ian  reviews t h e  medical  records  and w r i t e s  a  r e p o r t  

on h i s  f ind ings .  

- The s t a f f  phys i c i an ' s  r e p o r t  i s  s e n t  t o  a  Board member, who 

recommends follow-up a c t i o n ,  i f  any. Follow-up a c t i o n  may 

inc lude  a n  i n v e s t i g a t i o n a l  i n t e rv i ew wi th  t h e  doc tor  involved,  a n  

informal  i n t e rv i ew wi th  t h e  doc to r  by t h e  f u l l  Board o r  a  formal 

hearing.  

- I f  t h e  complaint involves  drugs,  Board i n v e s t i g a t o r s  may conduct 

a pharmacy survey, which i s  a n  a u d i t  o f  t he  doc to r ' s  drug 

p r e s c r i p t i o n s  on f i l e  a t  one o r  more pharmacies. 

- Complaints a r e  reviewed by the  Board f o r  f i n a l  d i spos i t i on .  

We reviewed a l l  complaints on f i l e  with BOMEX between January 1, 1979, and 

June 30, 1980. During t h i s  per iod ,  t h e  q u a l i t y  and thoroughness of Board 

i n v e s t i g a t i o n s  has  improved." Table 3 summarizes percentages of 

complaints  r ece iv ing  s t a f f ,  Eoard member and f u l l  Board reviews during the  

six-month per iods  ended June 30, 1979, December 31, 1979, and June 30, 

1980. 

A s  shown i n  Table 3, when t h e  six-month period ended June 30, 1979, i s  

compared t o  t he  six-month period ended June 30, 1380, t h e  percentages of 

complaints reviewed by 1 )  Board s t a f f  ( u s u a l l y  a  phys ic ian) ,  2 )  a t  l e a s t  

one Board member, and 3 )  t h e  f u l l  Board before  f i n a l  d i s p o s i t i o n  

increased  s i g n i f i c a n t l y .  

* Hosp i t a l s  and county medical s o c i e t i e s  were contacted t o  determine i f  
t he  Board obtained a l l  information on phys ic ians  under Board 
inves t iga t ion .  Resu l t s  were inconclusive.  (page 70) 



TABLE 3 

SUMMARY OF PERCENTAGES OF COMPLAINTS RECEIVING 
STAFF, BOARD-MEMBER AND FULL BOARD REVIEWS 

DURING THE SIX-MONTH PERIODS ENDED 
JUNE 70, 1979, DECEMBER 31, 1979, AND JUNE 30, 1980 

Period Complaint Was Received 
1-1-79 to 7-1-79 to 1-1-80 to 
6-30-79 12-31-79 6 -30-80 

Staff review (usually by 
physician) 

Board member review 
Full board review 

In addition, the quality of Board agendas has improved in that BOMEX staff 

members now prepare and include summaries of all complaints discussed. 

These summaries include the nature and results of any prior complaints and 

malpractice actions on file for the subject physician, as well as a 

statement of the current complaint before the Board. 

Disposition Of Complaints 

A.R.S. $32-1451, subsection C, authorizes the Board to render the 

following disciplinary action following an informal interview with a 

doctor: 1) issue a decree of censure, and 2) place the physician on 

probation under conditions, including temporary suspension or restriction 

of his license, best adapted to protect the public and rehabilitate the 

doctor. Following a formal hearing, the Board may impose the same 

penalties and, in addition, may suspend or revoke the doctor's license in 

accordance with A.R.S. 532-1451, subsection L. 

Table 4 displays the disposition of complaints received for the period 

January 1, 1979, through June 30, 1980, for each type of complaint. 



TABLE 4 

DISPOSITION OF COMPLAINTS BY TYPE 
JANUARY 1, 1979 - JUNE 30 ,  1980" 

D i s c i p l i n a r y  S a n c t i o n  Imposed by t h e  Board 
Censure/  

No Action** Reprimand*** P r o b a t i o n  Suspens ion  - Other  - T o t a l  q Complaint 

Fee d i s p u t e  
F a i l u r e  t o  d iagnose  
Q u a l i t y  o f  c a r e  (harm 

caused)  
Q u a l i t y  o f  c a r e  (no  

harm) 
U n n e c e s s a r j  s e r v i c e s  

(e .g . ,  s u r g e r y ,  
t e s t i n g )  

Alcohol  o r  d rug  abuse  
by d o c t o r  

O v e r p r e s c r i b i n g  
n a r c o t i c s / o t h e r  d r u g s  

O v e r p r e s c r i b i n g  f o r  
s e l f  and p a t i e n t  

Other  p h y s i c a l  o r  menta l  
impairment o f  d o c t o r  

F a i l u r e  t o  send o r  
complete medica l  r e c o r d  

P r i v i l e g e s  suspended by 
h o s p i t a l  

U n e t h i c a l  b e h a v i o r  
A d v e r t i s i n g  
Other  

* A s  o f  March 1 4 ,  1981. 
-?x. * The complaint  was d i smissed  o r  f i l e d  by t h e  Board. Although no 

o f f i c i a l  d i s c i p l i n a r y  a c t i o n  was t a k e n ,  52 l e t t e r s  o f  a d v i c e  o r  
concern were s e n t  t o  d o c t o r s  invo lved  i n  compla in t s .  

**+ Although t h e  Board may i s s u e  a  d e c r e e  o f  c e n s u r e ,  i t  i s  n o t  
s p e c i f i c a l l y  a u t h o r i z e d  t o  reprimand d o c t o r s .  See  page 31. 



The Board dismissed o r  f i l e d  309 (83 percent )  of  t h e  373 t o t a l  

complaints received,  a l though 52 l e t t e r s  of advice o r  concern were 

s e n t  t o  t h e  doc to r s  complained aga ins t .  Nine doc to r s  were 

reprimanded o r  censured, 16 were placed on probat ion  and two were 

suspended. The Board imposed d i s c i p l i n a r y  sanc t ions  most f r equen t ly  

i n  ca ses  i n  which doc to r s  were found t o  be overprescr ib ing  drugs f o r  

p a t i e n t s  o r  were themselves involved i n  a l coho l  o r  drug abuse. 

We i d e n t i f i e d  34 complaints which appeared t o  have m e r i t  i n  which 

t h e  Board took no a c t i o n  fo l lowing  i ts i n v e s t i g a t i o n .  Most of t hese  

were f e e  d i s p u t e s  o r  ma t t e r s  involv ing  doc to r s  wi th  no p r i o r  h i s t o r y  

of complaints  on f i l e  a t  t h e  Board. I n  t h e  case  of f e e s ,  t h e  Board 

is  h e s i t a n t  t o  a c t  because i t s  a u t h o r i t y  and j u r i s d i c t i o n  i s  

unclear .  (page 69) I n  t he  c a s e  of phys ic ians  wi th  no p r i o r  

d i s c i p l i n a r y  problems on record ,  o f t e n  a l l  t h a t  i s  necessary ,  

according t o  t he  ~ o a r d ' s  p re s iden t ,  i s  f o r  t h e  doc to r  t o  be 

contacted by o r  c a l l e d  before t h e  Board and the  ma t t e r  i s  solved. A 

few BOmX d i s p o s i t i o n s ,  however, d id  not  appear  appropr ia te .  These 

a r e  descr ibed i n  Finding 11. ( s e e  page 37) 

Timeliness  Of Review 

A s  shown i n  Table 5 ,  most complaints (67 percent )  a r e  ac ted  on by 

t h e  Board wi th in  s i x  months of r e c e i p t .  F i n a l  a c t i o n  on some (2.5 

pe rcen t ) ,  however, took more than  a  year .  

TABLE 5 

PERCENTAGE OF COMPLAINTS 
RESOLVED BY ACTUAL TIME: 

90 Days 
o r  

@ Complaint Fewer 

Fee d i spu te  6.2% 
Qua l i t y / type  of c a r e  5.9 
Crug s 5.6 
Other 7.0 

To ta l  zc% 

4-6 
Months 

7.8% 
16.3 
7 - 0  

11.5 'm 

7-9 10-12 
Months Months 

2 -7% 1 3% 
6 -4  3 92 
2 - 4  0.8 
1.1 2 04 
12.6% ~7.7$ 

More 
Than 

One Year Pendinn 



See discussion of Board-member involvement and use of informal interviews 

(page 23) for causes of unnecessary delays in resolving complaints. 

Board Member Involvement 

in the Complaint Process 

During the course of a Board investigation, complaints normally are sent 

to a Board member for review. The Board member may hold an 

investigational interview with the doctor who is the subject of the 

complaint, or he may recommend other Board action. The practice of using 

Board members as investigators appears to be a carry-over from prior years 

when the Board did not have a professional staff of investigators, 

resulting in some Board members being overburdened with complaints, the 

appearance of partiality and unnecessary complaint processing delays. 

The Board's executive director assigns complaints to Board members. In 

making assignments, he considers: 1) Board member specialties (a 

complaint involving surgery would be referred to a surgeon), and 2) Board 

member abilities and thoroughness. This method of assignment has resulted 

in overburdening some Board members with complaints. 

During the period January 1, 1979, to June 30, 1980, two physician members 

of the Board each investigated 47 complaints, while the remaining five 

investigated 38, 33, 32, 23 and 21 complaints respectively." During that 

same period, the two public members investigated 22 complaints and 1 

complaint respectively and the nurse member did not investigate a 

complaint. 

It should be noted that complaint investigations are in addition to the 

Board's heavy meeting workload. For example, at its three-day quarterly 

meeting in March 1981, the Board interviewed 24 doctors, held three 

hearings, acted on 57 complaints and 67 malpractice actions, reviewed six 

license applications, approved 159 regular licenses and 14 temporary 

licenses and addressed several other matters. Despite member-workload 

differences, each member receives the same compensation, $30 per Board 

meeting day plus travel expenses. 

* Excludes two Board members who were appointed after January 1, 1979. 



Board member involvement in the investigation of complaints may compromise 

the appearance of BOMEX impartiality. According to the Legislative 

Council in an opinion dated May 14, 1981, individual Board members may be 

required to disqualify themselves from proceedings on a complaint if, as a 

result of serving as an investigator, they have a bias or prejudice: 

"Public officials are presumed to act in good faith, 
and it may be a heavy burden to show bias or 
prejudice....Nevertheless, it has been held that a 
public officer in a quasijudicial capacity is 
disqualified to sit in a proceedings in which there is 
a controverted issue as to which he has expressed a 
preconceived view, bias or prejudice. The officer must 
disqualify himself if he has prejudiced the case or has 
given a reasonable appearance of having prejudiced 
it.. . .It is fundamental that a quasi judicial tribunal, 
similar to a court, must not only be fair, it must 
appear to be fair. Only thus can the proceeding meet 
the basic requirement of due process."" 

Further, the Board's assistant Attorney General stated that Board members 

should not be involved in investigations of complaints at all: 

"Board members should not serve as complaint 
investigators. This adds very little to the review 
process. Cases are thoroughly reviewed by the staff 
physicians who could hold investigational interviews 
with the doctors involved prior to writing their final 
report.. . .Using Board members as investigators can 
result in abuses...." 

The following case examples show how Board member involvement in complaint 

investigations can taint the Board's appearance of impartiality or cause 

unnecessary delays in the complaint review process. 

* See Appendix I for opinion text. 
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CASE I 

In February 1979 a BOMEX member filed a complaint with the Board alleging 

that substandard surgery had been performed on a four-year-old girl in a 

rural county hospital. The complaint was assigned to the same Board 

member for investigation. In March 1979, the doctor involved was called 

before the Board for an informal interview. At the interview, the Board 

member who had filed the complaint and had served as Board investigator 

also conducted the inquiry during the interview. Following the interview, 

and in accordance with the recommendation of the Board member who made the 

investigation, the Board voted to 1) dismiss the complaint, and 

2) caution the doctor with regard to his handling of this and similar 

cases. The doctor who was the subject of the complaint stated that he has 

not been treated in a fair manner by the Board. Involvement of the Board 

member who filed the complaint as the complaint investigator gives the 

appearance of partiality in this case. 

CASE I1 

In March 1980, a Board investigator conducting a pharmacy survey 

discovered that a doctor had prescribed large amounts of Quaaludes, an 

addictive sedative. The complaint was referred to two Board members for 

investigation, one of whom was a physician whose office was located in the 

same building as that of the physician who was the subject of the 

complaint. When the Board member contacted the physician against whom the 

complaint was filed to obtain information, the physician objected to the 

Board's entire investigation, claimicg that the investigating Board member 

was biased against him because of a prior business deal involving ,the 

building in which their offices were located. Board action on the 

complaint was delayed until a second Board member was able to take over 

the investigation. The physician against whom the complaint was filed 

subsequently left the State. In September 1981, the doctor returned to 

Arizona for an informal interview before the Board. Following the 

interview, the Board dismissed the complaint with a letter of concern to 

the doctor. 



CASE I11 

A Board i n v e s t i g a t o r  conducting pharmacy surveys i n  January and February 

1980 discovered t h a t  a phys ic ian  was p re sc r ib ing  l a r g e  amounts of  Demerol, 

a n  a d d i c t i v e  pa in  k i l l e r ,  i n  v i o l a t i o n  of  Federa l  drug r egu la t ions .  

I n v e s t i g a t i o n  revealed t h a t  t h e  phys ic ian  was addic ted  t o  Demerol, and the  

p r e s c r i p t i o n s  were f o r  h i s  personal  use.  The case  was ass igned  t o  a Board 

member, a nonphysician, f o r  follow-up i n v e s t i g a t i o n .  No Board a c t i o n  was 

taken  u n t i l  December 1980, when the  personal  phys ic ian  f o r  t h e  doc to r  who 

was the  s u b j e c t  of t he  pharmacy survey appeared before t h e  Board and 

s t a t e d  t h a t  h i s  p a t i e n t  was i n  a drug r e h a b i l i t a t i o n  program out-of-State  

and, t he re fo re ,  was unable t o  appear.  The personal  phys ic ian  f o r  t he  

doc tor  was a former member of  BOMEX, and t h e  Board member assigned t o  

i n v e s t i g a t e  t h e  case  admit ted t ak ing  too long t o  b r ing  t h e  ma t t e r  before 

the  Board. 

I n  a n  a t tempt  t o  enhance t h e  appearance of i m p a r t i a l i t y  i n  medical board 

i n v e s t i g a t i o n s ,  some s t a t e s  have removed board members from 

invest igat ionsl .  For example, medical board members i n  Michigan, 

C a l i f o r n i a  and F lo r ida  do no t  conduct complaint i n v e s t i g a t i o n s b  

Contact with Complainants Is I n s u f f i c i e n t  

L e t t e r s  of acknowledgment and n o t i c e  of Board dec i s ions  a r e  s e n t  t o  

persons who f i l e  a complaint wi th  t h e  Board. Complainants a r e  not 

contacted r o u t i n e l y ,  however, f o r  c l a r i f i c a t i o n  of  t h e i r  complaint o r  

follow-up information.  A s  a r e s u l t ,  many complainants a r e  d i s s a t i s f i e d  

with the  Board 's  lack  of communication. 

The Office of t h e  Auditor General surveyed doc to r s  and the  pub l i c  a t  l a r g e  

who f i l e d  complaints with t h e  Board dur ing  t h e  per iod  January 1, 1979 t o  

June 30, 1980. 



Approximately one-third of the public citizens who filed complaints and a 

few physician complainants surveyed criticized BOMEX for inadequate 

contact and communication with complainants. Lack of contact or knowledge 

of Board procedures, furthermore, appears to have resulted in a fairly 

widespread dissatisfaction with Board decisions. For example, the 

following statements were made by public complainants: 

"[I] filed complaint and all that was ever received was 
their decision based on the talk with the doctor." 

"[BOMEX] seemed reluctant to talk about decisions. 
Judgement had been made and that was that." 

"Other than to tell me the doctor was censured and 
educated and that an investigation was made, I was not 
advised of events." 

"...since I was given no chance to testify in my 
behalf, I state the review was unfair, and extremely 
partial. The final decision was biased and based on 
one-sided testimony. The explanation was simply a 
statement by [the executive director] dismissing my 
case with no explanation." 

"I was sent freshly typed form responses--essentially 
identical in two different cases. The Board merely 
took a look at the doctor's account in his medical file 
of the patient. Later, a lawyer found out that the 
matter was discussed in private session. The 'open' 
session was only a 'formal' vote to approve what had 
been decided in private." 

"Their answer 'no impropriety was found' indicated that 
they had addressed the complaint but merely dismissed 
it to get rid of it. I was asked for no information." 

A few physicians who filed complaints also claimed they received little 

information concerning the investigation and decision-making process. For 

example, the following comments were made: 

"I do not recall ever hearing from them other than to 
acknowledge receipt of the letter." 

"These were referred complaints from which we received 
little feedback." 



According to the Legislative Council, there is no statute or regulation 

requiring the Board to take specific investigative steps such as 

contacting complainants. However, the Council added that a proper 

investigation might include such contact: 

"With respect to medical doctors and in context of 
A .R. S. $532-1451 and 32-1452, a 'proper' investigation 
by the Board of Medical Examiners might include the 
following steps: 1) investigate the source and nature 
of the evidence presented bringing the professional 
conduct, competence and ability to safely engage in 
medical practice of the medic.zl doctor into question. 
To this end, the Board could access, for the purpose of 
examination, the books and records of the person being 
investigated, 2) interview patients of the medical 
doctor being investigated and examine their medical 
records not withstanding the confidential nature of the 
doctor patient relationship.. .3) issue subpoenas, as 
necessary, compelling the attendance and testimony of 
witnesses or the production of documents relating to 
the professional competence of any medical doctor under 
investigation...."" 

Investigators in Florida interview complainants routinely. After a 

complaint is assigned to an investigator, he immediately schedules an 

interview with the complainant. During the interview, the investigator 

will obtain the pertinent facts of the case, a patient release and other 

evidence, documentation and names of witnesses the complainant may have to 

support the allegation. 

According to the BOMEX executive director, the Board does not have 

sufficient staff to contact each complainant, as they do in Florida. It 

should be noted that the Board has improved its communication process in 

that currently complainants are advised more accurately of Board actions. 

* See Appendix I1 for the opinion text. 



Use of Informal  In te rv iews  Has 

Been Inappropr i a t e  i n  Some Cases 

Arizona s t a t u t e s  provide t h a t  t h e  Board may hold e i t h e r  a n  informal  

i n t e rv i ew o r  a formal hear ing  wi th  doc to r s  involved i n  complaints.  Our 

review revea led  t h a t  t h e  Board holds  informal  i n t e rv i ews  f a r  more 

f r equen t ly  than  formal hea r ings  i n  s p i t e  of t h e  f a c t  t h a t :  1 )  s eve ra l  

ca ses  were of a s e r i o u s  enough na tu re  t o  warrant a formal hear ing ,  and 

21 a phys ic ian  who i s  t h e  sub jec t  of t h e  complaint may be uncooperative. 

By o v e r u t i l i z i n g  t h e  informal  i n t e rv i ew process  t h e  Board wastes  time and 

resources ,  and de l ays  t h e  r e s o l u t i o n  of  some complaints  unnecessar i ly .  

A.R.S. 532-1451, subsec t ion  C ,  au tho r i zes  t h e  Board t o  use  informal  

i n t e rv i ews  o r  formal hear ings  i n  r e so lv ing  complaints: 

"C. I f ,  i n  t h e  opin ion  of  t h e  board, i t  appears  
such information i s  o r  may be t r u e ,  t h e  board may 
reques t  a n  informal  i n t e rv i ew wi th  t h e  doc to r  
concerned. I f  t h e  doc to r  r e fuses  such i n v i t a t i o n  o r  i f  
he accep t s  t h e  same and i f  t h e  r e s u l t s  of such 
in t e rv i ew i n d i c a t e  suspension o r  revoca t ion  of  l i c e n s e  
might be i n  order ,  t hen  a complaint s h a l l  be i ssued  and 
a formal hear ing  s h a l l  be had i n  compliance wi th  t h e  
subsequent subsec t ions  of t h i s  s ec t ion .  I f ,  a t  such 
informal  in te rv iew,  t oge the r  wi th  such mental,  phys ica l  
o r  medical competence examination a s  t h e  board deems 
necessary,  t h e  board f i n d s  t h e  information provided 
under subsec t ion  A of t h i s  s e c t i o n  t o  be t r u e  but  no t  
of  s u f f i c i e n t  s e r iousness  t o  mer i t  suspension o r  
revoca t ion  of l i c e n s e ,  i t  may t ake  e i t h e r  o r  both of 
t h e  fol lowing ac t ions :  

"1. I s s u e  a decree of censure.  

"2. F ix  such per iod  and terms of probat ion  bes t  
adapted t o  p r o t e c t  t h e  pub l i c  h e a l t h  and s a f e t y  and 
r e h a b i l i t a t e  o r  educate  t h e  doc to r  concerned. Such 
probat ion,  if deemed necessary,  may inc lude  temporary 
suspension o r  r e s t r i c t i o n  of t h e  doc to r ' s  l i c e n s e  t o  
p r a c t i c e  medicine. F a i l u r e  t o  comply wi th  any such 
probat ion  s h a l l  be cause f o r  f i l i n g  a summons, 
complaint and n o t i c e  of hearing pursuant t o  
subsec t ion  D of t h i s  s e c t i o n  based upon the  information 
considered by t h e  board a t  t h e  informal  i n t e rv i ew and 
any o t h e r  a c t s  o r  conduct a l l eged  t o  be i n  v i o l a t i o n  of 
t h i s  chap te r  o r  r u l e s  and r e g u l a t i o n s  adopted by t h e  
board pursuant t o  t h i s  chapter .  



"D. I f ,  i n  t h e  opinion of t h e  board, i t  appears 
such charge i s  o r  may be t r u e ,  t h e  board s h a l l  s e rve  on 
such doc to r  a summons and complaint f u l l y  s e t t i n g  f o r t h  
t h e  conduct, i n a b i l i t y  o r  incompetence concerned and 
r e tu rnab le  a t  a hear ing  t o  be he ld  before  t h e  board i n  
no t  l e s s  than  t h i r t y  days therefrom, s t a t i n g  t h e  t ime 
and p l ace  of such hearing."" 

According t o  t h e  L e g i s l a t i v e  Council: 

"A formal procedure i s  cha rac t e r i zed  by t h e  
a v a i l a b i l i t y  of  tes t imonyq of wi tnesses ,  s tenographic 
records ,  b r i e f s ,  arguments and f ind ings  of f a c t  o r  
opinion. On t h e  o t h e r  hand, t h e  purpose of an informal  
admin i s t r a t i ve  ad jud ica t ion  i s  t o  a r r i v e  a t  dec i s ions  
based upon i n s p e c t i o n  o r  t o  d ispose  of  complaints  by 
consent o r  by correspondence ...." 

I n  most ca ses ,  t h e  Board has  chosen t o  hold informal  i n t e rv i ews  r a t h e r  

t han  formal hearings.  During t h e  per iod  January 1, 1979, through June 30, 

1980, t he  Board held 49 informal  i n t e rv i ews  and f o u r  formal hear ings .  

According t o  BOMEX s t a f f ,  informal  in te rv iews  save t h e  Board time and 

money. Prepar ing  f o r  and conducting formal hear ings  r e q u i r e s  more work 

than  i s  involved i n  conducting an informal  in te rv iew.  I n  add i t i on ,  Board 

members gene ra l ly  p r e f e r  holding informal  i n t e rv i ews ,  r a t h e r  than  formal 

proceedings. 

According t o  a manual publ ished by t h e  National  Attorney General 

Assoc ia t ion ,  however, a formal hear ing  should be held r a t h e r  than  an  

informal  proceeding i f  one o r  more of t h e  fol lowing circumstances e x i s t :  

" (1 )  The Board be l i eves  t h a t  t h e  complaint i s  
s u f f i c i e n t l y  s e r i o u s  t o  r e q u i r e  formal 
ad judica t ion ;  

" ( 2 )  The l i c e n s e e  f a i l s  t o  respond t o  t h e  Board's 
l e t t e r  concerning a complaint and t h e  Board 
be l i eves  t h e r e  a r e  s u f f i c i e n t  grounds t o  j u s t i f y  
f u r t h e r  a c t i o n ;  

* This  s e c t i o n  was amended i n  1981 by SBllOO (chap te r  45) t o  a l low t h e  
hearing t o  be held before t he  Board o r  a hearing o f f i c e r .  



"(3) The l i c e n s e e ' s  response t o  t h e  Board's l e t t e r  o r  
i n v e s t i g a t i v e  demand does n o t  convince t h e  Board 
t h a t  no a c t i o n  is  necessary;  [or ]  

"(4)  An informal  hear ing  o r  conference i s  he ld ,  bu t  
f a i l s  t o  r e so lve  a l l  of t h e  i ssues ."  

Fur ther ,  i n  an  opinion dated May 21, 1981, t h e  L e g i s l a t i v e  Council  

i nd i ca t ed  t h a t  a formal hear ing  should be he ld  i f  a doc tor  i s  

uncooperative o r  i f  t h e  complaint i s  of a s e r i o u s  nature:" 

"...If t h e  doc to r  r e f u s e s  t h e  i n v i t a t i o n  t o  appear a t  
t h e  informal  i n t e rv i ew o r  i f  t h e  doc to r  accep t s  t h e  
i n v i t a t i o n  and the  r e s u l t s  of t h e  interview. . . indicate  
suspension o r  revoca t ion  of l i c e n s e  may be i n  order ,  
then  a complaint s h a l l  be i s sued  and a formal hearing 
s h a l l  be had...A.R.S. $72-1451, subsec t ion  C.... 

".. .Generally, t h e  informal  i n t e rv i ew process  would be 
acceptab le  i f  a complaint r e f e r s  t o  conduct which would 
no t  appear t o  be s u f f i c i e n t  t o  warrant suspension o r  
revoca t ion  of a l i c e n s e  but  could be disposed of by 
consent o r  correspondence. Only i n  those  cases  where 
the  harsh  pena l ty  of suspension o r  revoca t ion  of a 
l i c e n s e  i s  poss ib l e  would a formal hear ing ,  with i t s  
procedures  f o r  a t tendance  of wi tnesses ,  admin i s t r a t i on  
of d a t e s  and w r i t t e n  f ind ings  of  f a c t  and opinion,  be 
required.  " 

It appears  t h a t  t h e  Board has  he ld  informal  in te rv iews  inappropr i a t e ly  i n  

some cases  i n  which doc to r s  wore uncooperat ive,  and t h e  ma t t e r s  uzder 

review were s e r i o u s  i n  na ture .  We i d e n t i f i e d  19 complaints dur ing  our  

review which involved a s e r i o u s  qual i ty-of-care ma t t e r  and which appeared 

t o  have mer i t  based on t h e  Board's i n v e s t i g a t i v e  f ind ings .  I n  n ine  cases ,  

t h e  doc to r  involved was c a l l e d  before  t h e  Board f o r  an  informal 

interview.  I n  one case  only was a formal hearing held. 

* See Appendix I11 f o r  opinion t e x t .  
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The fol lowing case  examples demonstrate t h e  inappropr i a t e  u se  of  informal  

interviews:  

CASE I 

I n  December 1977, a doc to r  was admit ted t o  a p s y c h i a t r i c  f a c i l i t y  

su f f e r ing  from a n  overdose of se l f -adminis te red  meprobamate ( a  

t r a n q u i l i z e r ) .  The doc tor  en tered  i n t o  a consent o rde r  w i th  BOMEX which 

r e s t r i c t e d  t h e  doc tor  from w r i t i n g  p r e s c r i p t i o n s  f o r  con t ro l l ed  substances 

and which requi red  continued p s y c h i a t r i c  care .  

I n  October 1980, a Board i n v e s t i g a t o r  was informed by t h e  Department of 

Publ ic  Safe ty  t h a t  t he  doc tor  was p re sc r ib ing  l a r g e  amounts of Talwin ( a  

p o t e n t i a l l y  a d d i c t i v e  drug used f o r  r e l i e f  of pa in)  f o r  a c l o s e  

r e l a t i v e .  A survey of 13 pharmacies found t h a t  over  a n  eight-month 

per iod ,  t he  doc to r  had prescr ibed  58 lOcc v i a l s  of Talwin (30 mg) and 30 

Talwin t a b l e t s  (50 mg) f o r  t h e  r e l a t i v e ,  and 25 lOcc v i a l s  of  Talwin 

(30 mg) under t h e  d o c t o r ' s  own name f o r  " o f f i c e  use." 

I n  December 1980, t h e  Board scheduled t h e  doc to r  f o r  a n  informal  i n t e rv i ew 

r a t h e r  than a formal hear ing ,  d e s p i t e  t he  d o c t o r ' s  p r i o r  h i s t o r y  of drug 

abuse. 

A t  t he  i n t e rv i ew t h e  doc to r  refused t o  answer Board ques t ions  because 

counsel  advised t h e  doc to r  t h a t  t h e  proceeding was informal  and 

voluntary.  Thus, t he  in t e rv i ew was terminated because t h e  doc to r  w a s  

uncooperative. 

The Board scheduled a formal hear ing  on t h e  ma t t e r  f o r  March 1981. 

However, before  t h e  hear ing  was held and t h e  Board could t ake  a c t i o n ,  t h e  

doc tor  was a r r e s t e d  by t h e  Department of Pub l i c  S a f e t y  and charged wi th  

ob ta in ing  dangerous drugs by f raud  and d e c e i t ,  i s s u i n g  p r e s c r i p t i o n s  

without a Drug Enforcement Administrat ion (DEA) r e g i s t r a t i o n  number and 

unprofess iona l  conduct while  engaged i n  t h e  p r a c t i c e  of medicine. The 

Board suspended t h e  d o c t o r ' s  l i c e n s e  pending t h e  outcome of  t h e  c r imina l  

case.  



CASE I1 

I n  June 1980, Bomex i n i t i a t e d  an  i n v e s t i g a t i o n  i n t o  t h e  medical competence 

of a  doc to r  who had f a i l e d  t o  perform an  ind ica t ed  caesa r i an  s e c t i o n  

during t h e  course  of a n  i n f a n t  de l ive ry .  Although t h e  mother 's  l i f e  was 

saved by a  doc to r  who stepped i n  t o  a s s i s t ,  t h e  c h i l d  died s h o r t l y  a f t e r  

b i r t h .  BOMEX's i n v e s t i g a t i o n  s u b s t a n t i a t e d  t h a t  t h e  ca re  rendered by t h e  

doc tor  had been substandard;  he was placed on probat ion  a f t e r  a n  informal  

interview.  Terms of t h e  probat ion  included a  requirement t h a t  t h e  doc tor  

t ake  a n  o r a l  competency exam and appear  a t  t he  next  Board meeting f o r  a  

probat ionary interview.  The doc to r  refused t o  submit t o  t h e  exam, 

however, and f a i l e d  t o  appear  f o r  t h e  probat ionary  interview.  The Board 

suspended h i s  l i c e n s e  i n  March 3.981. 

The doc tor  had a  p r i o r  record of complaints and noncooperation wi th  t h e  

Board. I n  A p r i l  1978, a  BOMEX i n v e s t i g a t i v e  r e p o r t  e s t ab l i shed  t h a t  the  

doc tor  had been p re sc r ib ing  l a r g e  amounts of n a r c o t i c s  and a d d i c t i v e  drugs 

t o  known drug a d d i c t s  and t r a f f i c k e r s .  A pharmacy survey conducted i n  May 

1978 confirmed t h a t  l a r g e  amounts of drugs had been prescr ibed  t o  a t  l e a s t  

15 known drug offenders .  I n  J u l y  1978, t h e  Board requested t h e  doc to r  t o  

appear f o r  a n  informal  interview.  The doc to r  appeared f o r  t h e  in t e rv i ew 

two months l a t e r  and apparent ly  agreed t o  s i g n  a s t i p u l a t e d  agreement 

r e s t r i c t i n g  him from w r i t i n g  p r e s c r i p t i o n s  f o r  n a r c o t i c s  and o t h e r  

a d d i c t i v e  drugs. 

An i n v e s t i g a t i v e  r e p o r t  i n  November 1978 i n d i c a t e d ,  however, t h a t  t h e  

doc tor  re fused  t o  s i g n  t h e  s t i p u l a t e d  agreement because he wished t o  

cont inue wr i t i ng  p r e s c r i p t i o n s  f o r  some of t he  drugs. A f t e r  f a i l i n g  t o  

g e t  h i s  coopera t ion  i n  s ign ing  t h e  agreement, t h e  Board requested the  

doc tor  t o  appear  before t h e  Board f o r  another  informal  interview.  The 

doc tor  claimed he was s i c k  a t  t h e  t ime of t h e  in te rv iew,  f a i l e d  t o  appear 

and an in t e rv i ew was rescheduled f o r  June 1979. That i n t e rv i ew never  was 

held. I n s t e a d  t h e  Board d i r e c t e d  s t a f f  t o  d r a f t  a  second, l e s s  

r e s t r i c t i v e  agreement al lowing t h e  doc to r  t o  p re sc r ibe  some drugs. The 

agreement was signed by t h e  doc tor  and accepted by the  Board i n  June 1979, 

n ine  months a f t e r  t h e  d o c t o r ' s  f i r s t  appearance before  t he  Board. 



CASE I11 

I n  Apr i l  1980, t h e  Board requested a doc to r  t o  appear  before  t h e  Board on 

th ree  s e p a r a t e  mat te rs :  1 )  t h e  use  of  ca rd iovascu la r  chemotherapy, 

2) dispensing drugs a t  a na turopath ic  c l i n i c ,  and 3) the  c a r e  and 

t reatment  of an  eight-year-old g i r l  u s ing  vi tamins and o t h e r  drugs which 

a l l eged ly  had no b e n e f i t .  The doc tor ,  through h i s  a t t o r n e y  i n  a l e t t e r  t o  

t he  Board dated May 7, 1980, refused t h e  i n v i t a t i o n  t o  appear f o r  a n  

informal  i n t e rv i ew on the  grounds t h a t  t h e  second two ma t t e r s  had been 

added t o  t h e  in t e rv i ew agenda without  proper  n o t i f i c a t i o n  i n  accordance 

with A.R.S. $32-1451." I n  a r e p l y  t o  t h e  d o c t o r ' s  a t t o r n e y ,  dated May 21, 

1980, t h e  Board's a s s o c i a t e  execut ive d i r e c t o r  wrote t he  following: 

"Please be advised t h a t  i f ,  upon advice  of counsel  ( t h e  
doc tor )  f e e l s  t h a t  he should n o t  d i scuss  t h e  l a t t e r  two 
mat te rs  i n  t he  context  of  a n  informal  in te rv iew,  t h e  
Board's only recourse would be t o  summon t h e  doc tor  t o  
a formal hearing." 

Although the  doc to r  had refused t o  ag ree  t o  t h e  informal  in te rv iew,  t h e  

Board requested him t o  appear f o r  ano the r  informal  i n t e rv i ew a t  i t s  

September 1980 meeting. I n  r ep ly ,  t h e  d o c t o r ' s  a t t o r n e y  aga in  re fused  on 

behalf  of h i s  c l i e n t  and chal lenged the  Board t o  hold a formal hearing: 

"...If t h i s  i s  t o  be a n  informal  hear ing ,  you a r e  a g a i n  
put  on n o t i c e  t h a t  we d e c l i n e  t o  have a n  informal  
hearing on these  mat te rs . . . in  t h e  event  t h a t  t h e  
Arizona Board of Medical Examiners (wishes)  t o  go any 
f u r t h e r ,  i t  would have t o  be done on a formal hear ing  
basis...." 

A formal hearing,  however, never  was held.  I n  June 1981, t h e  Board 

entered i n t o  a s t i p u l a t i o n  with t h e  doc tor ,  p r o h i b i t i n g  h i s  use  of 

card iovascular  chemotherapy and dismissed t h e  o t h e r  two mat te rs .  

* A.R.S. 532-1451 r equ i r e s  t h a t  doc to r s  be n o t i f i e d  of complaints  
a g a i n s t  them w i t h i n  120 days of  r e c e i p t  by t h e  Board. 



The previous cases  appear t o  r ep re sen t  ma t t e r s  which should have been 

scheduled f o r  formal hear ings  r a t h e r  than  informal  in te rv iews .  According 

t o  Board members and s t a f f ,  one o b s t a c l e  t o  hold ing  formal hear ings  i s  

t h a t  t he  Board l a c k s  t ime t o  h e a r  ca ses  and does no t  have hear ing  o f f i c e r s  

t o  whom t h i s  r e s p o n s i b i l i t y  could be delegated." I n  a  1980 annual  r epo r t  

t o  t he  Governor, t h e  two pub l i c  members of  t he  Board explained t h e  problem: 

"Because of t h e  complexi t ies  of t h e  problems t h a t  come 
before  t h e  Board, s u b s t a n t i a l  time of  t h i s  Board i s  
spen t  wi th  d e t a i l e d  f a c t  hearings.  This ,  i n  our  
judgment, i s  a  waste of t he  Board's t ime,  e f f o r t  and 
t a l e n t s ,  and the  work of t h e  Board could be b e t t e r  
f a c i l i t a t e d  by t h e  use  of hear ing  examiners. We 
e n t h u s i a s t i c a l l y  endorse hear ing  examiners and would 
a sk  you a s  Governor t o  support  t h a t  p o s i t i o n  wi th  t h e  
Legis la ture ."  

I n  add i t i on ,  i t  appears  more hear ings  a r e  not  he ld  because the  Board's 

a s s i s t a n t  Attorney General,  whom t h e  Board s h a r e s  with s e v e r a l  o the r  

agencies ,  does not  have time t o  prepare and conduct many more hear ings  on 

behalf  of t h e  Board. Regardless  of t h e  reason,  t h e  ~ o a r d ' s  

o v e r u t i l i z a t i o n  of informal  i n t e rv i ews  causes unnecessary de lays  i n  t he  

r e s o l u t i o n  of  some complaints and wastes Board time and resources.  

Severa l  Doctors Were Not 

Proper ly  No t i f i ed  of Complaints 

A.R.S. 532-1451, subsec t ion  A ,  r e q u i r e s  BOMEX t o  n o t i f y  doc to r s  when 

complaints a g a i n s t  them a r e  received: 

"The board s h a l l  n o t i f y  t h e  doc tor  about  whom such 
information has been received a s  t o  t h e  content  of such 
information wi th in  one hundred twenty days of  r e c e i p t  
of such information." 

* SB1100 (Chapter 45) ,  enacted i n  1981, s p e c i f i c a l l y  au tho r i zes  t he  
Board t o  use hear ing  o f f i c e r s .  



During our  review of complaints  rece ived  dur ing  t h e  per iod  January 1, 

1979, through June 30, 1980, we found t e n  c a s e s  i n  which t h e  Board 

neglected t o  n o t i f y  t h e  doc to r s  involved p r i o r  t o  t h e  Board's f i n a l  

dec is ion .  A l l  t e n  complaints were received i n  1979. 

According t o  t h e  L e g i s l a t i v e  Council: 1 )  a c t i o n s  taken by t h e  Board may 

be void i f  proper  n o t i f i c a t i o n  i s  not  given,  and 2 )  Board members could 

be held pe r sona l ly  l i a b l e .  

"...The Board's duty t o  n o t i f y  medical doc to r s  
regarding whose p r a c t i c e  a l l e g a t i o n s  have been made is  
mandatory and m i n i s t e r i a l .  There i s  no d i s c r e t i o n  f o r  
t he  Board t o  f a i l  t o  n o t i f y  a l l  such doctors. . .  

". . .Board i n v e s t i g a t i o n  procedures r e l a t i n g  t o  a  doc tor  
who has not  been n o t i f i e d  of t h e  a l l e g a t i o n s  a r e  void. 
Whether o r  not  t h e  Board conducts a n  i n v e s t i g a t i o n ,  i f  
i t  does not  n o t i f y  t h e  doc to r  of t h e  a l l e g a t i o n s  
aga ins t  him, t h e  members of t h e  Board may be pe r sona l ly  
l i a b l e  f o r  i n j u r i e s  t o  t h e  doc to r  caused by t h e  Board's 
nonfeasance. Nonfeasance i n  pub l i c  o f f i c e  i s  a l s o  a 
c l a s s  2 misdemeanor."" 

A secondary e f f e c t  of t h e  Board's f a i l u r e  t o  n o t i f y  doc to r s  involved i n  

complaints  proper ly  can cause i l l - f e e l i n g s  between t h e  Board and t h e  

phys ic ians  i t  regula tes .  For  example, BOMEX received a  l e t t e r  i n  March 

1980 from one of t h e  doc to r s  it  f a i l e d  t o  proper ly  no t i fy :  

" I  have spoken t o  ( a  member of t h e  ~ o a r d )  today about 
t h e  g ros s  l a c k  of  due process  t h a t  has  been af forded  me 
i n  t h i s  ma t t e r  by t h e  Arizona Board of Medical 
Examiners and he ag rees  t h a t  t h e r e  i s  abso lu t e ly  no 
reason why I was not  informed of t h i s  ma t t e r  a t  t h e  
e a r l i e s t  p o s s i b l e  time and t h a t  my opinion a s  t o  t he  
m e r i t s  of any complaint was not  s o l i c i t e d . "  

According t o  t h e  Board s t a f f ,  t h i s  de f i c i ency  was recognized as a  problem 

and c o r r e c t i v e  a c t i o n  was taken i n  1980. 

* See Appendix I V  f o r  t h e  opinion t e x t .  I t  should be noted t h a t  t h e  
Board's a s s i s t a n t  Attorney General main ta ins  t h a t  a c t i o n s  taken  a r e  
not  void i n  such cases .  



Unauthorized D i s c i ~ l i n e  

Used by t h e  Board 

A s  noted on pages 14 and 23, A.R.S. $32-1451, subsec t ions  C and L ,  

au tho r i ze  t h e  Board t o  t ake  f o u r  types  of d i s c i p l i n a r y  ac t ion :  1 )  decree 

of censure,  2 )  p robat ion  under such terms which may involve temporary 

suspension of l i c e n s e ,  3 )  suspension of l i c e n s e ,  and 4 )  revoca t ion  of 

l i cense .  

Our review i n d i c a t e s ,  however, t h a t  t h e  Board has  taken  a d d i t i o n a l  a c t i o n s  

not  s p e c i f i c a l l y  au thor ized  by law. D i spos i t i ons  of complaints received 

during t h e  period January 1, 1979, through June 30, 1980, included f i v e  

l e t t e r s  of reprimand and 52 l e t t e r s  of  concern o r  advice.  These 

d i s p o s i t i o n s ,  a l though n o t  au thor ized  by law, a r e  ma t t e r s  of  pub l i c  record 

r e t a ined  i n  doc to r s '  f i l e s .  

According t o  t h e  L e g i s l a t i v e  Counci l ,  u s e  of l e t t e r s  of reprimand and 

l e t t e r s  of concern a r e  not  i n  compliance wi th  law: 

"There i s  no e x p l i c i t  o r  i m p l i c i t  s t a t u t o r y  a u t h o r i t y  
f o r  t h e  Board t o  take  any d i s c i p l i n a r y  a c t i o n  aga ins t  a  
medical doc tor  o t h e r  t h a n  t h a t  s p e c i f i c a l l y  permit ted 
by s t a t u t e .  If the  Arizona L e g i s l a t u r e  had intended 
f o r  t h e  Board t o  have t h e  a u t h o r i t y  t o  i s s u e  a  l e t t e r  
of concern o r  a  l e t t e r  of  reprimand t o  a  medical doc tor  
i n s t e a d  of i s s u i n g  a  decree  of censure o r  f i x i n g  t h e  
term o r  condi t ions  of probat ion ,  o r  both, i t  must be 
assumed t h a t  i t  would have so  provided ...." 

According t o  t h e  L e g i s l a t i v e  Counci l ,  however, i t  is  not  c l e a r  whether t h e  

Board may be l i a b l e  f o r  t ak ing  such a c t i o n s :  

"Without knowing t h e  context  i n  which t h e  Board i s s u e s  
a  l e t t e r  of concern o r  l e t t e r  of  reprimand and what 
e f f e c t ,  i f  any, such d i s c i p l i n a r y  a c t i o n s  have on the  
p ro fe s s iona l  p r a c t i c e  of a  medical doc to r ,  i t  i s  
impossible  t o  determine whether t h e  Board would be 
l i a b l e  f o r  t ak ing  e i t h e r  d i s c i p l i n a r y  action.. . ."" 

* See Appendix V f o r  t h e  opinion t e x t .  
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Every Malpract ice Action Has 

Not Been Reported t o  BOMEX 

Insurance companies which o f f e r  malprac t ice  coverage a r e  requi red  by law 

t o  r e p o r t  t o  t h e  Board wi th in  30 days a l l  c la ims  and se t t l emen t s  f i l e d  

a g a i n s t  insured  physicians.  Not a l l  malprac t ice  a c t i o n s ,  however, have 

been reported.  

A.R.S. $32-1451.02, subsec t ions  A and C ,  s t a t e :  

"A. Any i n s u r e r  providing p ro fe s s iona l  l i a b i l i t y  
insurance  t o  a  doc tor  of medicine l i censed  by the  board 
of medical examiners pursuant  t o  t h i s  chap te r  s h a l l  
r epo r t  t o  t h e  board, w i th in  t h i r t y  days of i t s  r e c e i p t ,  
any w r i t t e n  o r  o r a l  claim o r  a c t i o n  f o r  damages f o r  
personal  i n j u r i e s  claimed t o  have been caused by an  
e r r o r ,  omission o r  negl igence i n  t h e  performance of 
such i n s u r e d ' s  p ro fe s s iona l  s e r v i c e s ,  o r  based on a  
claimed performance of p ro fe s s iona l  s e r v i c e s  without 
consent o r  based upon breach of c o n t r a c t  f o r  
p ro fe s s iona l  s e r v i c e s  by a  doc tor  of medicine. 

"C. Every i n s u r e r  requi red  t o  r e p o r t  t o  t h e  board 
pursuant t o  t h i s  s e c t i o n  s h a l l  a l s o  be requi red  t o  
adv i se  t he  board of any se t t l emen t s  o r  judgments 
a g a i n s t  a  doc tor  of  medicine wi th in  t h i r t y  days a f t e r  
such se t t l emen t  o r  judgment of any t r i a l  court ."  

The Board is  requi red  t o  review a l l  malprac t ice  r e p o r t s  f i l e d  by i n s u r e r s ;  

i t  may t ake  d i s c i p l i n a r y  a c t i o n  aga ins t  t h e  doc to r s  involved i n  accordance 

with A.R. S. $32-1451.02, subsec t ion  E: 

"E. The board s h a l l  i n s t i t u t e  procedures f o r  an 
annual review of a l l  records  kept  i n  accordance wi th  
t h i s  chap te r  i n  o r d e r  t o  determine whether i t  s h a l l  be 
necessary f o r  t h e  board t o  t ake  r e h a b i l i t a t i v e  o r  
d i s c i p l i n a r y  measures p r i o r  t o  t h e  renewal of  a  medical 
d o c t o r ' s  l i c e n s e  t o  prac t ice ."  



We conducted a review of malpract ice s u i t s  f i l e d  i n  Arizona c o u r t s  s ince  

January 1, 1979, t o  determine i f  i n s u r e r s  a r e  repor t ing  t o  t h e  Board i n  

compliance with law. Resul t s  of the  review, which was l imi t ed  pr imar i ly  

t o  doctors  with mul t ip le  complaints on f i l e  a t  BOMEX," revealed t h a t  four  

malpract ice a c t i o n s  and one se t t lement  of $1.75 m i l l i o n  aga ins t  a  doc t o r  

had not been reported t o  the  Board. Fur ther  review disc losed  t h a t  one of 

the  doctors  apparent ly  had no insurance coverage and one s u i t  was dropped 

before the  defendant was served with t h e  s u i t .  

I n  addi t ion ,  one case appeared t o  have been reported l a t e ,  more than  a 

year  a f t e r  the  s u i t  was f i l e d  i n  court .  However, l a t e  repor t ing  i n  t h i s  

case apparent ly  was a  r e s u l t  of t h e  Rules of C i v i l  Procedure i n  Arizona, 

which permit a  p l a i n t i f f  up t o  one yea r  t o  serve  a summons on the  

defendant doctor .  Rule 6 ( f )  s t a t e s  the  following: 

"Summons and Service ,  Abatement of Action. An ac t ion  
s h a l l  aba te  i f  t h e  summons is  not  issued and served, o r  
t h e  se rv ice  by publ ica t ion  commenced wi th in  one year  
from the  f i l i n g  of t h e  complaint." 

Thus, t he  i n s u r e r  may not  become aware of a  s u i t  u n t i l  t h e  doctor  has  been 

served with t h e  complaint,"" up t o  one yea r  a f t e r  t h e  s u i t  i s  f i l e d .  

I n  two cases  we reviewed, i t  appears the  insurance company f a i l e d  t o  

repor t  malpract ice ac t ions .  According t o  the  Leg i s l a t ive  Council, 

i n s u r e r s  who f a i l  t o  repor t  ac t ions  f i l e d  o r  se t t lements ,  o r  r epor t  l a t e ,  

a r e  not i n  compliance with the  law. However, t h e  law l acks  enforcement 

provisions :*** 

* Twenty-eight doctors  who had complaints recorded during the  period 
January 1, 1979, through June 30, 1980, had a h i s t o r y  of a t  l e a s t  
t h ree  complaints on f i l e  a t  t he  Board. 

** Adding t o  the  delay is a s t a t u t e  of l i m i t a t i o n  which permits  the  
p l a i n t i f f  t o  wait  up t o  th ree  yea r s  before f i l i n g  s u i t .  

-* See Appendix V I  f o r  the  opinion t e x t .  



"With r e spec t  t o  a l l  c la ims  o r  s e t t l emen t s  o r  judgments 
en tered  a g a i n s t  medical doc to r s  from and a f t e r  t h e  
e f f e c t i v e  d a t e  of  A.R.S. 532-1451.02 [ ~ e b r u a r y  27, 
19761, t h e  burden on t h e  p ro fe s s iona l  l i a b i l i t y  i n s u r e r  
i s  c l ea r .  The i n s u r e r  must r epo r t  t h e  s t a t u t o r i l y  
required information i n  a  t imely  f a sh ion  t o  BOMEX...." 

"The b a s i c  problem i n  enforc ing  p rov i s ions  of A.R.S. 
$32-1451.02 i s  t h a t  t h e  s t a t u t e s  do not  p re sc r ibe  any 
consequences f o r  t h e  f a i l u r e  t o  r epo r t .  F a i l u r e  t o  
r epo r t  i n  a t imely f a sh ion  i s  not  even dec lared  t o  be 
unlawful and a n  offense...." 

A s  a  r e s u l t  of noncompliance by i n s u r e r s  wi th  r epo r t ing  requirements ,  t h e  

Board i s  not  i n  possess ion  of t imely important  information p e r t a i n i n g  t o  

t he  phys ic ians  i t  regula tes .  According t o  t h e  L e g i s l a t i v e  Council: 

"Fa i lu re  of p ro fe s s iona l  l i a b i l i t y  i n s u r e r s  t o  r epo r t  
c laims f i l e d  o r  s e t t l emen t s  on judgments en tered  
pursuant t o  A.R.S. $32-1451.02 w i l l  h inde r  t h e  a b i l i t y  
of BOMEX t o  r egu la t e  t h e  medical p ro fe s s ion  a s  intended 
by the  Leg i s l a tu re  ...." 

To address  t h i s  problem, BOMEX s t a f f  suggested amending c u r r e n t  law t o  

r equ i r e  i n s u r e r s  t o  r epo r t  malprac t ice  a c t i o n s  t o  t h e  Department of 

Insurance,  which r e g u l a t e s  t h e  i n s u r e r s ,  r a t h e r  t han  t o  t h e  Board. The 

Department of Insurance then  could r e p o r t  t h e  a c t i o n s  t o  BOMEX. 

Board Lacks Enforcement Author i ty  

According t o  t he  Ass i s t an t  Attorney General ass igned  t o  BOMEX, t h e  Board 

l acks  c l e a r  a u t h o r i t y  t o  enforce  i ts  own orders .  V i o l a t i o n  of Board 
> 

orders  i s  not  s p e c i f i c a l l y  e s t ab l i shed  i n  s t a t u t e  a s  grounds f o r  

d i s c i p l i n a r y  a c t i o n .  A s  a  r e s u l t ,  t h e  Board i s  unable t o  f u l l y  p r o t e c t  

t h e  publ ic  by enforc ing  Board-ordered r e s t r i c t i o n s  and l i m i t a t i o n s  on 

doc to r s  d i s c i p l i n e d  by the  Board. 



For example, in March 1981, the Board summarily suspended a physician who 

failed to appear at a probationary interview. The doctor had broken all 

terms of his probation order, including the requirement that he take an 

oral competency examination. The Board apparently waited until the doctor 

failed to appear for his interview before acting on the original violation 

because its authority to take immediate action on violations of probation 

orders is unclear. 

CONCLUSION 

The Board of Medical Examiners has improved the quality and thoroughness 

of its complaint review process. However, the following deficiencies need 

to be addressed: 1) Board member involvement in complaint investigations 

has resulted in uneven workloads, conflicts and unnecessary delays, 

2) contact with complainants is insufficient, 3) use of informal 

interviews has been inappropriate in some cases, 4) unauthorized 

discipline has been used by the Board, 5) not all malpractice actions 

have been reported to the Board, and 6) the Board lacks clear authority 

to enforce its own orders. 

RECOMMENDATIONS 

Consideration should be given to the following recommendations: 

1. Board member involvement in investigation of complaints be 

reduced and that investigations be conducted increasingly by 

Board staff. 

2. Contact and communication with complainants be improved and that 

physician and nonphysician complainants be better informed of 

BOMEX investigative procedures. 

3. Formal hearings be held in all cases in which doctors are 

uncooperative with the Board, request formal hearings or are 

involved in serious matters which could result in suspension or 

revocation of license. 

4. Board disciplinary authority be expanded to include letters of 

concern. 



5. The Board periodically audit compliance by insurers with 

malpractice reporting requirements and report noncompliance to 

the Department of Insurance. 

6 .  Penalties for noncompliance be added to the provisions of A.R.S. 

$72-1451.02. 

7. Board statutes be amended to specifically establish violations of 

Board orders as grounds for disciplinary action. 



FINDING I1 

THE BOARD OF MEDICAL EXAMINERS HAS BEEN LENIENT IN ITS DISCIPLINING OF 

PHYSICIANS WHO ARE THE SUBJECTS OF MULTIPLE COMPLAINTS. 

Arizona statutes confer broad discretionary power on BOMEX with regard to 

disciplining physicians guilty of violating State law or Board rules. 

However, the Board has not adopted informal guidelines or formal rules to 

aid in exercising its discretionary authority. As a result, the Board has 

not fulfilled its statutory responsibility to protect the public. Between 

January 1979 and June 1980 complaints were filed against 314 individual 

physicians licensed by the Board, of whom 28 had at least three complaints 

filed against them. 

Our review of the disciplinary sanctions imposed by the Board against 

these doctors revealed that the Board was lenient in comparison to 

disciplinary guidelines in effect in California and statutory penalties 

established in Michigan's public health code. In addition, the Board was 

lax in its disciplining of a drug-addicted physician and did not 

officially report to the proper authorities the physician's possible 

violation of State and Federal drug laws. 

Board Authority to 

Investigate Complaints 

As noted on page 10, A.R.S. 572-1451, subsection A, authorizes the Board 

to investigate complaints against the doctors it licenses. 

"The board on its own motion may investigate any 
evidence which appears to show that a doctor of 
medicine is or may be medically incompetent or is or 
may be guilty of unprofessional conduct or is or may be 
mentally or physically unable safely to engage in the 
practice of medicine...." 



Board Discipline of Physicians with 

Multi~le Com~laints Has Been Lenient 

From January 1979 to June 1980 the Board received complaints against 314 

individual physicians, of whom 28 had at least three complaints on file at 

BOMEX, and 17 of whom had at least one substantiated complaint. We 

compared the disciplinary action taken by the Board for substantiated 

complaints to minimum actions prescribed by two separate criteria: 

1. Minimum and maximum penalties for specific 
violations based on disciplinary guidelines in 
effect in California.* 

2. Statutory penalties in effect in Michigan - 
Michigan's Public Health code enacted in 1978 
contains penalties which must be applied to 
specific violations.** 

Results of the analysis, shown in Table 6, indicate that the disciplinary 

sanctions imposed by the Board for 12 of the 17 physicians with 

substantiated complaints was excessively lenient in comparison to minimum 

actions prescribed in California guidelines or Michigan statutes. 

* These criteria are the basis for proposed disciplinary guidelines 
drafted by the Board's Assistant Attorney General for BOMEX review. 
The Board did not adopt them. 

** Michigan is the only state which has established in law specific 
penalties for each type of violation. 



Doctor 

1 

Nature of 
Subs t an t i a t ed  Complaints* 

P r e s c r i b i n g  t o  drug abuse r s  
and medical  incompetence 

Overprescr ib ing drugs  

Inappropr i a t e  u se  of a  drug 

Overprescr ib ing drugs  and 
unnecessary surgery  ( 2 )  
( s e e  Case 111, page 4 4 )  

Improper p r e s c r i b i n g  t o  
drug a d d i c t s ,  income t ax  
evas ion and ove rp re sc r ib ing  
drugs  ( 3  s e p a r a t e  complaints)  

TABLE 6 

COPPARISON OF ACTUAL BOARD DISCIP1,IIJE 
TO PROPOSED CRITERIA 

Actual Board Action Taken Minimum Action Suggested By: 
(AS of Karch 1981) C a l i f o r n i a  Guidel ines  Michigan Code R e s u l t s  of Comparison 

A s t i p u l a t e d  agreement was P roba t ion  and suspension F ine  o r  p roba t ion  Board a c t i o n  was a p p r o p r i a t e  
s i ened .  Ln te r  t he  doc to r  of l i c e n s e  arid l i m i t a t i o n  on 
was placed on probat ion .  suspension of 
License was suspended when l i c e n s e  
the  doc to r  broke the  terms 
of h i s  probat ion .  

The doc to r  was placed on P roba t ion  
p roba t ion  and h i s  l i c e n s e  
temporar i ly  suspended f o r  
60 days.  

A l e t t e r  o f  advice  was No a c t i o n  
w r i t t e n  t o  t h e  doctor .  

The doc to r  was censured P roba t ion  (two 
by t h e  Board. s e p a r a t e  terms) 

Fine  o r  p roba t ion  Board a c t i o n  was a p p r o p r j s t e  

No a c t i o n  Board a c t i o n  was a p p r o p r i a t e  

Fine  o r  p roba t ion ,  Board a c t i o n  was l e n i e n t  
reprimand o r  f i n e  compared t o  C a l i f 3 r n i a  
and suspension g u i d e l i n e s  and Xichigan code 
of l i c e n s e  

The doc to r  was placed on A s e p a r a t e  term of A f i n e  o r  p roba t ion  Board a c t i o n  was l e n i e n t  
p roba t ion  f o r  improperly p roba t ion  f o r  each of t h e  f o r  p re sc r ib ing  compared t o  C a l i f o r n i a  
p r e s c r i b i n g  t o  d m g  a d d i c i t s ,  t h r e e  v i o l a t i o n s  t o  drug a d d i c t s  and g u i d e l i n e s  
censured f o r  income t ax  ove rp re sc r ib ing  
evas ion,  and reprimanded f o r  drugs.  Michigan code 
ove rp re sc r ib ing  drugs.  does not  s p e c i f i c a l l y  

add res s  income t a x  
evas ion 

6 Sexual misconduct w i th  a  minor The doc to r  was reprimanded. P roba t ion  

7 Overprescr ib ing drugs  (3) The doc to r  was placed on P roba t ion  and 
probat ion .  suspension o f  l i c e n s e  

8 Overprescr ib ing drugs  and The doc to r  was placed on P roba t ion  (two 
medical  incompetence p roba t ion  f o r  ove rp re sc r ib ing  s e p a r a t e  terms) 
( s e e  Case 11, page 43)  drugs.  No a c t i o n  was taken 

on complairit involving 
medical  incompetence. 

Board a c t i o n  was l e n i e n t  
compared t o  C a l i f o r n i a  
g u i d e l i n e s  

Fine  o r  p roba t ion  Board a c t i o n  was l e n i e n t  
and suspension compared t o  C a l i f o r n i a  
o f  l i c e n s e  g u i d e l i n e s  and Michigan code 

P roba t ion  and Board a c t i o n  was l e n i e n t  
l i m i t a t i o n  o r  compared t o  C a l i f o r n i a  
suspension of gu ide l ines  and Michigan code 
l i c e n s e  

* Number of complain ts  a r e  i n  p a r e n t h e s i s  i f  more than  one of same type.  
** Michigan code c o n t a i n s  no s p e c i f i c  r e f e rence  t o  t hese  t ypes  of 



Nature of Actual Board Action Taken 
Ooc t o r  Subs t an t i a t ed  Complnints* (As o f  March 1981) 

9 Unprol'esslonal and une t h i c a l  The doc to r  was placed on 
behavior  ( 2 )  exces s ive  f e e s ,  probat ion  once, censured 
unnecessary t e s t i n g ,  and h i s  major surgery  
unnecessary ourgery and privileges were suspended. 
medical iricomyetence 
(nee  Case I ,  page 41) 

Minimum Action Stleeested By: 
C a l i f o r n i a  Guide1 i nes Michigan Code R e s u l t s  of Comparison 

Two terms of p roba t ion ,  F ine  o r  probat ion ,  Board a c t i o n  was l e n i e n t  
suspension of l i c e n s e  reprimand and compared t o  C a l i f o r n i a  

suspension o f  g u i d e l i n e s  and Michigan code 
l i c e n s e  

10 Medical inconpetence (3)  The doc to r  wss ordered t o  P roba t ion  and 
d i scon t inue  major abdominal l i m i t a t i o n  of p r i v i l e g e s  
su rge ry  and t o  seek 
c o n s u l t a t i o n  p r i o r  t o  
o t h e r  surgery .  

11 Improperly p r e s c r i b i n g  The doc to r  was placed on P roba t ion  ( t h r e e  
r.mphetamines, unp ro fe s s iona l  p roba t ion  twice  and censured.  s e p a r a t e  terms) 
conduct and ove rp re sc r ib ing  
drugs  

12 Overprescr ib ing drugs  The d o c t o r  was s e n t  a  l e t t e r  P roba t ion  
of concern.  

17 Overprescr ib ing drugs  The doc to r  was placed on P roba t ion  
probat ion .  

14 Overprescr ib ing drugs  The doc to r  was censured.  P roba t ion  
and u n e t h i c a l  behavior  

A. 
c 

15 Excess ive  f e e s  The doc to r  was reprimanded. Probation*** 

16 Charging f o r  t r a n s f e r  of Three l e t t e r s  o f  concern P roba t ion  and 
r eco rds  (3) were w r i t t e n  t o  t h e  doctor .  suspension o f  license*"" 

17 Unprofess ional  conduct,  The doc to r  was censured Suspension of license*** 
f a i l u r e  t o  provide  t e s t  f o u r  t imes  and placed on 
r e s u l t s  (2 ) ,  f a i l u r e  t o  probat ion .  
complete insurance  forms, 
f a i l u r e  t o  provide 
r eco rds (2 )  and over- 
p r e s c r i b i n g  amphetamines 

* Number of complain ts  a r e  i n  p a r e n t h e s i s  i f  more than  one of same 

type.  
** Michigan code c o n t a i n s  no s p e c i f i c  r e f e rence  t b  t h e s e  t ypes  of 

v i o l a t i o n s .  
*** C a l i f o r n i a  g u i d e l i n e s  do no t  s p e c i f i c a l l y  add res s  a l l  v i o l a t i o n s  i n  

t h e s e  ca ses .  Minimum a c t i o n  i s  based on proposed Board g u i d e l i n e s ,  
which were modeled a f t e r  C a l i f o r n i a ' s  and d r a f t e d  by t h e  Board's  
a s s i s t a n t  Attorney General .  A s  of  October 1, 1981, t h e s e  g u i d e l i n e s  
had not been adopted by t h e  Board. 

L imi t a t i on  of l i c e n s e  Board a c t i o n  was l e n i e n t  
followed by compared t o  Xichigan code 
suspension 

F ine  o r  p roba t ion  Board a c t i o n  was a p p r o p r i a t e  
( tw ice )  and reprimand 

F ine  o r  p roba t ion  Board a c t i o n  was l e n i e n t  
compared t o  C a l i f o r n i a  
g u i d e l i n e s  and Michigan code 

F ine  o r  p roba t ion  Board a c t i o n  was a p p r o p r i a t e  

F ine  o r  p roba t ion  board a c t i o n  was l e n i e n t  
compared t o  C a l i f o r n i a  
g u i d e l i n e s  and Michigan code 

Board a c t i o n  was l e n i e n t  
compared t o  Board g u i d e l i n e s  

Board a c t i o n  was l e n i e n t  
compared t o  Board g u i d e l i n e s  

Board a c t i o n  was l e n i e n t  
compared t o  Board g u i d e l i n e s  



Several Board members, staff and others who have been involved with BOMEX 

agreed that in some cases the Board has been too lax in its discipline and 

has not taken appropriate action. For example, the following statement 

was made by a physician and former member of the Board: 

"I believe the board has too often been too lenient and 
too forgiving of proven incompetent or unethical 
physicians....The board has too often been reluctant to 
act against bad doctors - and if the allegedlg bad 
doctor shows up at BOMEX with a forceful lawyer, the 
Board often rolls over and foregoes any meaningful 
discipline." 

The following are examples of cases in which the Board appears to have 

been too lenient. 

Case I 

The doctor was the subject of numerous complaints on file at the Board and 

many of the facts surrounding his early involvement with the Board are 

unavailable. Between April 1958 and August 1980, 22 complaints about him 

were received by the Board. In October 1966 the doctor was accused of 

unprofessional acts involving three female patients. In 1967, the doctor 

was accused of lying, charging excessive fees and double-billing 

patients. In 1968, the doctor was censured by the Arizona Medical 

Association for unprofessional and unethical behavior and double-billing 

procedures involving Medicare. 

Board Action 

The Board placed the doctor on probation following his censure by the 

Arizona Medical Association in 1968. Two investigations by the Board in 

1969 and 1970 suggested poor patient care by the doctor. 

Between 1970 and 1976, the doctor was accused of violating the terns of 

his probation, and was charged with substandard patient care and 

unprofessional conduct. 



Board Action 

There i s  no evidence t h a t  t h e  a l l e g a t i o n s  were s u b s t a n t i a t e d  and no a c t i o n  

was taken  by BOMEX. 

I n  1977, t h e  doc to r  was accused of u n e t h i c a l  conduct involving anonymous 

notes  s e n t  t o  p a t i e n t s  of o t h e r  doc tors .  The notes  c r i t i c i z e d  t h e  q u a l i t y  

of ca re  t h e  doc tors  were providing and suggested t h a t  malprac t ice  s u i t s  be 

f i l e d  a g a i n s t  them. The no te s  were t raced  t o  a  t ypewr i t e r  which had been 

i n  t he  d o c t o r ' s  o f f i c e .  

Board Action 

Following i t s  i n v e s t i g a t i o n  of t h e  ma t t e r ,  t h e  Board censured the  doc tor .  

I n  1979 t h e  doc tor  a g a i n  was accused of medical incompetence and charging 

excessive f ees .  Board i n v e s t i g a t o r s  documented c a s e s  of unnecessary 

l abo ra to ry  work and surgery ,  i nc lud ing  s e v e r a l  unnecessary appendectomies. 

Board Action 

I n  1980 t h e  Board r e s t r i c t e d  t h e  doc to r  from performing major surgery ,  

issued a  formal complaint and charged t h e  doc tor  wi th  unprofessional  

conduct and medical incompetence. I n  June 1981, t h e  Board amended i t s  

formal complaint a g a i n s t  t he  doc tor  t o  i nc lude  a d d i t i o n a l  mat te rs ,  and i n  

September 1981 t h e  Board ordered a summary suspension of t h e  d o c t o r ' s  

l i c e n s e  and scheduled a  formal hearing.  F i n a l  Board a c t i o n  was pending a s  

of October 1, 1981. 

Comment 

The Board f a i l e d  t o  t ake  appropr i a t e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  t h e  

doc tor  d e s p i t e  numerous subs t an t i a t ed  v i o l a t i o n s .  Minimum a c t i o n  

suggested by the  C a l i f o r n i a  gu ide l ines  and Michigan code would be 

suspension of l i c e n s e  much sooner  t han  September 1981. 



CASE I1 

I n  Apr i l  1980, t h e  Board received a  complaint a g a i n s t  a  doc to r  who a l r eady  

was on probat ion  f o r  over-prescr ibing drugs. The complaint a l l eged  t h a t  

he was medical ly  incompetent. 

I n v e s t i g a t i v e  Findings 

A BOMEX s t a f f  phys ic ian  reviewed t e n  of  t h e  d o c t o r ' s  ca ses ,  i nc lud ing  one 

which r e su l t ed  i n  t h e  dea th  of a  newborn i n f a n t .  The doc to r  was c a l l e d  i n  

t o  a s s i s t  i n  t h e  d e l i v e r y  of t he  baby, who had developed a  prolapsed 

umbi l ica l  cord. According t o  a  BOMEX i n v e s t i g a t i v e  r e p o r t ,  t h e  baby was 

l i s t e d  a s  nonviable  ( incapable  of independent ex i s t ence )  on t h e  mother 's  

cha r t .  However, s ta tements  from s e v e r a l  nurses  i nd ica t ed  t h a t  t h e  baby 

had a  60 beat-per-minute hea r tbea t  which l a t e r  ro se  t o  140 

beats-per-minute. The doc to r  placed a n  oxygen tube  d i r e c t l y  i n t o  the  

baby's endotracheal  tube l ead ing  i n t o  t h e  lungs,  causing t h e  baby's lungs  

t o  "blow up" and explode. The s t a f f  phys ic ian  who reviewed t h e  case  noted 

t h a t  none of t h e  e f f o r t s  t o  r e s u s c i t a t e  t h e  c h i l d  had been recorded i n  t h e  

h o s p i t a l  record,  i n d i c a t i n g  t h e  p o s s i b i l i t y  of a  cover-up," and t h a t  t he  

d o c t o r ' s  d i r e c t  u se  of oxygen was "a severe  e r r o r  i n  judgment wi th  a  f a t a l  

r e su l t . "  Following a  review of a l l  t e n  cases ,  t h e  s t a f f  phys ic ian  

concluded t h a t  t h e r e  was s u f f i c i e n t  evidence sugges t ing  medical 

incompetence and unprofess iona l  conduct. 

Board Action 

I n  September 1980, t he  Board voted t o  f i l e  t h e  complaint and took no 

a c t i o n  aga ins t  t h e  doctor .  

* The a l l eged  cover-up was repor ted  t o  t h e  county s h e r i f f ' s  department 
a f t e r  ques t ions  were r a i s e d  by a u d i t  s t a f f  a s  t o  whether t h e  a l leged  
cover-up had been repor ted  t o  app ropr i a t e  a u t h o r i t i e s .  



Comment 

The Board f a i l e d  t o  t a k e  d i s c i p l i n a r y  a c t i o n  on t h e  d o c t o r  d e s p i t e :  1 )  a  

medica l  i n v e s t i g a t i o n ' s  f i n d i n g s  t h a t  t h e  d o c t o r  made a  s e v e r e  e r r o r  i n  

judgment, and 2 )  t h e  d o c t o r  was a l r e a d y  on p r o b a t i o n  f o r  o t h e r  v i o l a t i o n s .  

CASE I11 

On December 5 ,  1979, a h o s p i t a l  r e p o r t e d  t h a t  a  d o c t o r  had been p laced  on 

p r o b a t i o n  by t h e  h o s p i t a l . *  I t  was a l l e g e d  t h a t  t h e  d o c t o r  had performed 

unnecessa ry  and r i s k y  d i a g n o s t i c  p rocedures  ( c a r d i a c  c a t h e t e r i z a t i o n s )  , 
had prov ided  incompetent  c a r e ,  was d e f i c i e n t  i n  medica l  knowledge, 

main ta ined  i n a d e q u a t e  medica l  r e c o r d s  and c a r e d  f o r  t o o  many p a t i e n t s  a t  

t h e  same t ime.  S e v e r a l  of t h e  d o c t o r ' s  p a t i e n t s  had d i e d .  The same 

d o c t o r  had been t h e  s u b j e c t  o f  f i v e  p r i o r  c o m p l a i n t s  f i l e d  w i t h  t h e  Board, 

I n v e s t i g a t i v e  F ind ings  

A f t e r  a n  e x t e n s i v e  rev iew o f  p a t i e n t  r e c o r d s ,  a BOMEX medica l  c o n s u l t a n t  

r e p o r t e d  t h e  f o l l o w i n g  c o n c l u s i o n s :  

" ( 1 )  The i n d i c a t i o n s  f o r  c a r d i a c  c a t h e t e r i z a t i o n s  a r e  
f r e q u e n t l y  m a r g i n a l ,  and i t  would a p p e a r  t h e r e  
i s  a n  over  u s e  o f  t h e  i n v a s i v e  d i a g n o s t i c  
p rocedures .  

" (2 )  There  a r e  t o o  many r i g h t  h e a r t  c a t h e t e r i z a t i o n s .  
" (3)  There  i s  no i n d i c a t i o n  t h a t  t h e  i n f o r m a t i o n  

ob ta ined  [from t h e  c a t h e t e r i z a t i o n  procedure]  i s  
p u t  t o  u s e  f o r  t h e  c a r e  o f  t h e  p a t i e n t .  

" ( 4 )  There  i s  no documentat ion o f  t h e  c o m p l i c a t i o n s  
which occur red  d u r i n g  t h e  c a t h e t e r i z a t i o n  
p rocedures .  

" ( 5 )  There i s  a d e f i n i t e  l a c k  o f  s o p h i s t i c a t i o n  o f  
t h e  c a r d i a c  e v a l u a t i o n  o f  t h e  p a t i e n t s ,  
e v a l u a t i o n s  a r e  o f t e n  s u p e r f i c i a l ,  b r i e f  and 
incomple te ,  and t h e r e  i s  a v e r y  r e a l  q u e s t i o n  as 
t o  how much c a r d i o l o g y  ( t h e  d o c t o r )  r e a l l y  
knows.. . . 

* The h o s p i t a l  e v e n t u a l l y  revoked t h e  d o c t o r ' s  h o s p i t a l  p r i v i l e g e s .  
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Board Action 

I n  March 1980, t h e  Board requi red  t h e  doc to r  t o  submit t o  a n  o r a l  

competency examination, which he passed. He a l s o  en tered  a  t r a i n i n g  

program t o  c o r r e c t  h i s  d e f i c i e n c i e s .  I n  December 1980 t h e  doc tor  was 

censured a f t e r  t h e  Board found him: 1 )  g u i l t y  of poor judgment i n  p a t i e n t  

management and s e l e c t i o n  of p a t i e n t s  f o r  c a t h e t e r i z a t i o n s ,  and 

2 )  d e f i c i e n t  i n  maintaining adequate records.  

Comment 

The doc tor  i s  f r e e  t o  apply f o r  p r i v i l e g e s  and t o  p r a c t i c e  medicine i n  

o t h e r  Arizona h o s p i t a l s ,  d e s p i t e  t h e  f a c t  t h a t  he  was found t o  be a  

dangerous p r a c t i t i o n e r .  Minimum a c t i o n  suggested by t h e  C a l i f o r n i a  

gu ide l ines  and t h e  Michigan code would have been a  term of probation. 

Board Fa i l ed  t o  D i sc ip l ine  

Drug Abuser Proper ly  

I n  A p r i l  1979 a  phys ic ian  repor ted  t o  t h e  Board t h a t  a  doc to r  was 

se l f -adminis te r ing  and abusing t h e  drugs Demerol ( a n  a d d i c t i v e  pa in  

k i l l e r )  and Talwin. A t  a n  i n v e s t i g a t i o n a l  in te rv iew,  t h e  doc to r  admit ted 

h i s  drug usage and, i n  September 1979, was placed on probat ion.  Terms of 

probat ion requi red  t h e  doc to r  to :  1 )  d i scont inue  se l f -adminis te r ing  

drugs,  2 )  sur render  h i s  drug enforcement c e r t i f i c a t i o n  au tho r i z ing  him t o  

ob ta in  o r  p re sc r ibe  c e r t a i n  c o n t r o l l e d  substances,  and 3) cont inue under 

t he  c a r e  and t rea tment  of a  p s y c h i a t r i s t .  

I n  December 1980 i t  was found t h a t  t he  doc to r  a g a i n  was abusing drugs,  

inc luding  amphetamines, Valium," L i b r i m  ( a  s eda t ive )  and Talwin. The 

Board continued h i s  probat ion  s i n c e  t h e  doc tor  had admit ted himself  t o  an  

i n s t i t u t i o n  f o r  t reatment ,  bu t  f u r t h e r  r e s t r i c t e d  h i s  p re sc r ip t ion -wr i t i ng  

p r iv i l eges .  A check by a  BOMEX i n v e s t i g a t o r  i n  January 1981 confirmed 

t h a t  t h e  doc to r  had surrendered h i s  c e r t i f i c a t e  of r e g i s t r a t i o n  f o r  

Federa l ly  c l a s s i f i e d  drugs. 

* A drug used i n  t h e  t rea tment  of a n x i e t y  and t e n s i o n  which has  
p o t e n t i a l  f o r  phys ica l  and psychological  dependence. 



I n  March 1981, BONEX discovered t h a t  t h e  doc to r  was ob ta in ing  con t ro l l ed  

substances from va r ious  drug salesmen who had v i s i t e d  h i s  o f f i c e .  It was 

determined t h a t  i n  February 1981 the  doc tor  had obtained 48 half-ounce 

b o t t l e s  of tussend expec torant  cough syrup and 60 Darvocet-N 100 mg. 

t a b l e t s ,  both Fede ra l ly  c l a s s i f i e d  substances.  A subsequent i n v e s t i g a t i o n  

e s t ab l i shed  t h a t  t h e  doc to r  had obtained drugs on seven d i f f e r e n t  

occasions a f t e r  he had l o s t  h i s  drug p r iv i l eges .  

A t  t h e  Board's meeting i n  March 1981 t h e  doc tor  admit ted obta in ing  t h e  48 

b o t t l e s  of tussend expectorant  and t h a t  he took some of t h e  cough syrup 

f o r  a n  a l l eged  s i n u s  condi t ion .  When quest ioned f u r t h e r  by a  Board 

member, t h e  doc to r  a l s o  admitted t ak ing  Darvon. The doc to r  agreed t h a t  he 

had s l i pped  i n  h i s  r e h a b i l i t a t o n  program, but  claimed he sti l l  was making 

progress  i n  h i s  a t tempt  t o  s t o p  us ing  drugs. However, another  Board 

member accused the  doc to r  of  being devious: 

"It looks  l i k e  you were t r y i n g  t o  outwit  u s  o r  maybe 
you're  j u s t  t r y i n g  t o  confront  us.  I heard you i n  here  
t h r e e  months ago making g r e a t  p r o t e s t a t i o n s  about how 
you had r e l i g i o n  and how you had no more problems and 
then  I hea r  about you get t ing. . .48 b o t t l e s  of a  
substance we l l  known t o  be sought a f t e r  by addic ts . "  

However, t h e  Board took no f u r t h e r  d i s c i p l i n a r y  a c t i o n  o t h e r  than  t o  

r equ i r e  continued t rea tment  of h i s  drug problem and d a i l y  b i o l o g i c a l  f l u i d  

t e s t i n g .  

It  appears  t h e  doc to r  may have v i o l a t e d  Federa l  and S t a t e  law by ob ta in ing  

con t ro l l ed  substances i n  February 1981 without proper  au thor iza t ion .  I n  

an  opinion dated May 21, 1981, t h e  L e g i s l a t i v e  Council  s t a t e d  t h e  

following: 

" T i t l e  21, United S t a t e s  Code s e c t i o n  801  e t  seq. 
r e l a t e s  t o  t h e  prevent ion  and c o n t r o l  of drug abuse. 
21 U.S.C. s e c t i o n  812 l ists  s e v e r a l  drugs o r  o t h e r  
substances,  l i s t e d  under t h e  heading of scheduled 
drugs, which a r e  def ined  a s  con t ro l l ed  substances and 
s u b j e c t  t o  f e d e r a l  law. 



"Federal  law provides  t h a t  every person who 
manufactures, d i s t r i b u t e s  o r  d i spenses  any con t ro l l ed  
substance o r  who proposes t o  engage i n  t h e  manufacture, 
d i s t r i b u t i o n  o r  dispensing of any con t ro l l ed  substance 
s h a l l  annual ly r e g i s t e r  with t h e  United S t a t e s  a t t o rney  
gene ra l  according t o  r u l e s  and r egu la t ions  promulgated 
by him. 2 1  U.S.C. s e c t i o n  822. Pursuant  t o  2 1  U.S.C. 
s e c t i o n  824, t h e  United S t a t e s  a t t o r n e y  gene ra l  may 
revoke o r  suspend t h e  r e g i s t r a t i o n  of  a person upon 
c e r t a i n  f ind ings .  Federa l  law p r o h i b i t s  a  person from 
knowingly o r  i n t e n t i o n a l l y  acqu i r ing  o r  ob ta in ing  
possess ion  of a  con t ro l l ed  substance by 
misrepresenta t ion ,  f r aud ,  forgery ,  decept ion  o r  
subterfuge.  21  U.S.C. s e c t i o n  843. I n  a d d i t i o n ,  i t  i s  
a  f e d e r a l  v i o l a t i o n  f o r  any person t o  knowingly o r  
i n t e n t i o n a l l y  possess  a  con t ro l l ed  substance except i f  
obtained with a  v a l i d  p r e s c r i p t i o n  o r  i f  t h e  person 
possesses  a  v a l i d  r e g i s t r a t i o n  s tatement .  21  U.S.C. 
s e c t i o n  844. Knowledge of t h e  presence of  a  n a r c o t i c ,  
c o n t r o l  over  i t  and power t o  produce o r  d i spose  of t h e  
n a r c o t i c  c o n s t i t u t e s  elements of t h i s  offense.  Amaya 
v. U.S., 373 F.2d 197 (1967). 

"Under Arizona law, a  person who knowingly possesses  a  
n a r c o t i c  drug except  upon a  w r i t t e n  p r e s c r i p t i o n  by an 
au thor ized  person i s  g u i l t y  of a  c l a s s  4  felony.  To be 
found g u i l t y  of such a  crime, a  person must have 
phys ica l  o r  cons t ruc t ive  possess ion  of a  n a r c o t i c  with 
a c t u a l  knowledge of  t h e  Dresence of  t h e  n a r c o t i c  - A 

substance. S t a t e  v. Donovan, 116 Ariz.  209, 568 P.2d 
1107 (App. 1977) ."* 

According t o  L e g i s l a t i v e  Council ,  t h e  Board should have repor ted  

of f ic ia l ly**  t h i s  poss ib l e  v i o l a t i o n  of S t a t e  and Federa l  laws t o  an 

appropr i a t e  law enforcement agency: 

* See Appendix V I I  f o r  opinion t e x t .  
" Although a  Board i n v e s t i g a t o r  in formal ly  mentioned t h e  case  t o  a DEA 

agent ,  i t  was no t  repor ted  o f f i c i a l l y  t o  t h e  S t a t e  Attorney General,  
t h e  county a t t o r n e y  o r  t h e  county s h e r i f f .  



"One purpose of e s t a b l i s h i n g  a board of medical 
examiners i s  t o  p r o t e c t  t h e  pub l i c  a g a i n s t  those  
doc to r s  who a r e  medical ly  incompetent, g u i l t y  of 
unprofess iona l  conduct o r  mental ly  o r  phys i ca l ly  unable 
t o  s a f e l y  engage i n  t h e  p r a c t i c e  of medicine. Arizona 
Revised S t a t u t e s  (A.R.s.) s e c t i o n  32-1451. Thus, t h e r e  
i s  a duty upon members of t h e  board t o  inform law 
enforcement agencies  i f  they  have a good f a i t h  be l i e f  
t h a t  a medical doc to r  may have v i o l a t e d  f e d e r a l  o r  
s t a t e  law r e l a t i n g  t o  i l l e g a l l y  obta in ing  a na rco t i c .  
This  view i s  f u r t h e r  re inforced  s i n c e  t h e  a c t i o n  i n  
ques t ion  has a d i r e c t  bear ing  upon the  q u a l i f i c a t i o n s  
of a person t o  p r a c t i c e  medicice i n  t h i s  s t a t e . "  

According t o  L e g i s l a t i v e  Council ,  f a i l u r e  of t h e  Board t o  r epo r t  

v i o l a t i o n s  of law may be grounds f o r  removal of Board members: 

"A.R.S. s e c t i o n  32-1402, subsec t ion  C ,  
paragraph 1 s t a t e s :  

"A member of t h e  board, a f t e r  n o t i c e  and a 
hear ing  before  t h e  governor,  may be removed upon a 
f i nd ing  by the  governor of  continued neg lec t  of 
duty,  incompetence, o r  unprofess iona l  o r  
dishonorable  conduct,  i n  which event  such member's 
term s h a l l  end upon such f ind ing .  

"This s e c t i o n  p r e s c r i b e s  s t a t u t o r y  a u t h o r i t y  f o r  
removal of a member of t h e  board f o r  continued neglec t  
of duty,  incompetence o r  unprofess iona l  o r  dishonorable  
conduct. Arguably a f a i l u r e  by t h e  members of t he  
board from informing law enforcement o f f i c i a l s  about a 
poss ib l e  v i o l a t i o n  of s t a t e  o r  f e d e r a l  law is  grounds 
f o r  removal from o f f i c e .  However, t h i s  de te rmina t ion  
could only occur  upon a f i nd ing ,  a f t e r  n o t i c e  and a 
hear ing ,  by the  governor. 

" In  add i t i on ,  i t  i s  a c l a s s  2 misdemeanor f o r  a 
publ ic  o f f i c e r  t o  knowingly f a i l  t o  perform a duty  t o  
t h e  publ ic .  A . R . S .  s e c t i o n  38-443." 



Fina l ly ,  t h e  Board appears  t o  have been remiss i n :  1 )  f a i l i n g  t o  hold a 

formal hearing on t h e  mat te r ,  and 2)  f a i l i n g  t o  t ake  f u r t h e r  d i s c i p l i n a r y  

a c t i o n  a g a i n s t  t h e  doc tor  a t  i t s  March 1981 meeting. According t o  

Leg i s l a t i ve  Council ,  t h e  Board i s  requi red  t o  hold a hear ing  and t ake  

appropr ia te  d i s c i p l i n a r y  a c t i o n  i f  a doc tor  on probat ion  v i o l a t e s  t he  

condi t ions  of h i s  probation:" 

"Under A.R.S. s e c t i o n  32-1451, subsec t ion  C ,  
paragraph 2 ,  t he  board may p lace  a doc to r  on probat ion 
and : 

"Fa i lu re  [of a doc tor ]  t o  comply wi th  any such 
probat ion  s h a l l  be cause f o r  f i l i n g  a summons, 
complaint and n o t i c e  of hearing pursuant  t o  
subsec t ion  D of t h i s  s e c t i o n  based upon t h e  
information considered by t h e  board a t  t h e  
informal  i n t e rv i ew and any o t h e r  a c t s  o r  conduct 
a l l eged  t o  be i n  v i o l a t i o n  of t h i s  chap te r  o r  
r u l e s  and r e g u l a t i o n s  adopted by t h e  board 
pursuant t o  t h i s  chapter .  

"A.R.S. s e c t i o n  32-1451, subsec t ion  D r equ i r e s  t h e  
board t o  conduct a complete hear ing  i f  t h e  board 
be l i eves  t h a t  a charge of medical incompetence, 
i n a b i l i t y  t o  perform o r  unprofess iona l  conduct by a 
doc to r  i s  o r  may be t rue .  Therefore,  according t o  t he  
provis ions  of  A.R.S. s e c t i o n  32-1451, subsec t ion  C ,  
p a r a g r a p h 2 ,  f a i l u r e  t o  comply wi th  probat ion  
requirements imposed by t h e  board i s  grounds f o r  
t r i g g e r i n g  t h e  hear ing  procedure mandated by A .R.S. 
s e c t i o n  32-1451, subsec t ion  D." 

I n  t he  c a s e s  c i t e d  above, t h e  Board apparent ly  has  not  taken  appropr i a t e  

d i s c i p l i n a r y  ac t ion .  I n  some cases  t h e  Board gave a doc to r  m u l t i p l e  

oppor tun i t i e s  t o  reform. A s  noted on page!?, t h e  Board views 

r e h a b i l i t a t i o n  of impaired phys ic ians  a s  one of i t s  purposes. I n  o t h e r  

cases ,  t he  Board appears  t o  have exerc ised  len iency  on advice  of i t s  

a s s i s t a n t  Attorney General and i n  response t o  t h e  p o s s i b i l i t y  of l e g a l  

chal lenge by t h e  doc to r  involved.** 

* The Board's a s s i s t a n t  Attorney General main ta ins  t h a t  t h e s e  ma t t e r s  
a r e  w i th in  t h e  Board's d i s c r e t i o n a r y  powers. 

** Despite  t h e  Board's r e luc t ance  t o  impose s t r i c t  d i s c i p l i n e ,  t h e r e  a r e  
no recent  ca ses  of Board d i s c i p l i n a r y  a c t i o n  overturned by t h e  cour t s .  



CONCLUSION 

Current laws confer  on t h e  Board of Medical Examiners broad d i s c r e t i o n a r y  

power with regard t o  d i s c i p l i n e ,  and t h e  Board has no informal  gu ide l ines  

o r  formal r u l e s  t o  a i d  i t  i n  making d i s c i p l i n a r y  dec is ions .  I n  t h e  case  

of 12 doc to r s  with mul t ip l e  complaints on f i l e  a t  BOMEX, the  Board appears 

t o  have been excess ive ly  l e n i e n t  i n  imposing i t s  d i s c i p l i n e  when compared 

t o  d i s c i p l i n a r y  gu ide l ines  i n  e f f e c t  i n  C a l i f o r n i a  and s t a t u t o r y  p e n a l t i e s  

contained i n  Michigan's pub l i c  h e a l t h  code. I n  a d d i t i o n ,  t h e  Board d id  

not  o f f i c i a l l y  r e p o r t  poss ib l e  v i o l a t i o n s  of S t a t e  and Federa l  drug laws 

by a  phys ic ian  who has  been abusing drugs,  and i t  d id  not  appear  t o  t ake  

appropr i a t e  d i s c i p l i n a r y  a c t i o n  fol lowing t h e  d o c t o r ' s  v i o l a t i o n  of 

probation. A s  a  r e s u l t ,  t h e  Board has not  f u l f i l l e d  i t s  s t a t u t o r y  

r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  publ ic .  

RECOMMENDATIONS 

Considerat ion should be g iven  t o  t h e  fol lowing recommendations: 

1. The Board develop and adopt d i s c i p l i n a r y  gu ide l ines  s e t t i n g  out 

app ropr i a t e  d i s p o s i t i o n s  f o r  s p e c i f i c  v i o l a t i o n s .  

2. I f  the  Board f a i l s  t o  develop such gu ide l ines ,  t hen  the  

Leg i s l a tu re  should cons ider  reducing t h e  Board's broad 

d i s c r e t i o n a r y  power i n  d i s c i p l i n a r y  m a t t e r s  by p re sc r ib ing  

s p e c i f i c  s t a t u t o r y  p e n a l t i e s .  



FINDING I11 

THE GRANTING OF LIMITED LICENSES HAS BEEN SUBJECTED TO ABUSES AND APPEARS 

TO BE UNNECESSARY. 

Arizona law permi ts  BOMEX t o  i s s u e  l imi t ed  l i c e n s e s  t o  p r a c t i c e  medicine 

t o  a p p l i c a n t s  who f a i l  t h e  Board's examination by a  margin of f i v e  

percentage p o i n t s  o r  l e s s .  Limited l i c e n s e e s  must s e rve  a r e a s  i n  medical 

need, u sua l ly  r u r a l  regions of t h e  Sta;e. However, because a r e a s  of need 

a r e  not  def ined i n  s t a t u t e  o r  r egu la t ion ,  assignment of l imi t ed  l i c e n s e e s  

has  a t  t imes been a r b i t r a r y .  Since 1972, t he  Board has  granted 94 l imi t ed  

l i censes .  Our review found t h a t :  1 )  t e n  l i m i t e d  l i c e n s e e s  were granted  

r egu la r  l i c e n s e s  improperly,  based on a  supplemental o r a l  examination, 

and 2)  t h r e e  l i m i t e d  l i c e n s e e s  were i s sued  a  second l imi t ed  l i c e n s e  i n  

apparent v i o l a t i o n  of law. Furthermore, some l imi t ed  l i c e n s e e s  have 

ques t ionable  records  and may be endangering pub l i c  h e a l t h ,  wel fa re  and 

sa fe ty .  The g ran t ing  of l imi t ed  l i c e n s e s  appears  unnecessary i n  t h a t  most 

o the r  s t a t e s  do not  g r a n t  l imi t ed  l i c e n s e s  and Arizona 's  county medical 

s o c i e t i e s  ob jec t  t o  them. 

Authori ty  t o  Grant Limited Licenses 

A.R.S. $32-1425.02, subsec t ion  B, au tho r i zes  t h e  Board t o  g r a n t  l imi t ed  

l i c e n s e s  t o  a p p l i c a n t s  who l a c k  one o r  more of f o u r  requirements f o r  a  

r egu la r  l i c e n s e  : 

"B. A l imi t ed  l i c e n s e  may be granted by t h e  board t o  
a n  app l i can t  otherwise q u a l i f i e d  f o r  r e g u l a r  l i c e n s u r e  
except f o r  one o r  more of t h e  following: 

"1. I f  he i s  a  fo re ign  graduate  and does not  hold the  
s tandard permanent c e r t i f i c a t e  of  t h e  educa t iona l  
counc i l  f o r  f o r e i g n  medical graduates  o r  i t s  equiva len t .  

"2. I f  he has  no t  completed t h e  requi red  approved 
i n t e r n s h i p  o r  pos t  graduate  t r a i n i n g .  



"3. I f  he has  not  obtained c i t i z e n s h i p  i n  t h e  United 
S t a t e s  but  i s  t ak ing  every a c t i o n  provided by law t o  
become a c i t i z e n .  The board immediately s h a l l  revoke 
h i s  l i c e n s e  t o  p r a c t i c e  medicine i n  t h e  event  t h e  
phys ic ian ' s  f i n a l  p e t i t i o n  f o r  n a t u r a l i z a t i o n  i s  
denied,  and, a f t e r  hear ing ,  s h a l l  revoke such l i c e n s e  
i f  i t  appears  a f t e r  a reasonable t ime t h a t  such 
phys ic ian  has not secured o r  i s  not  d i l i g e n t l y  
a t tempt ing  t o  secure  h i s  c e r t i f i c a t e  of c i t i z e n s h i p .  

"4. I f  he has f a i l e d  t h e  w r i t t e n  examination of t h e  
board with a  weighted grade average of no t  l e s s  t han  
seventy percent."* (Emphasis added) 

The Board may a s s i g n  l imi t ed  l i c e n s e e s  t o  a r e a s  i n  need of hea l th  

p r a c t i t i o n e r s ,  i n  accordance wi th  A.R.S. $32-1425.02, subsec t ion  C .  

"C. The board s h a l l  a t  l e a s t  annual ly  review a l l  
information made a v a i l a b l e  t o  i t  t o  determine t h e  
g r e a t e s t  need f o r  l o c a t i o n  of h e a l t h  p r a c t i t i o n e r s  i n  
t h i s  s t a t e  and s h a l l  a s s i g n  l imi t ed  l i c e n t i a t e s  i n  t h e  
order  of the  g r e a t e r  need f o r  t h e  g r e a t e r  number of  
poss ib l e  r e c i p i e n t s  of h e a l t h  care ."  ( ~ m ~ h a s i s  added) 

Between June 1972 and August 1980, t h e  Board has  i ssued  94 l imi t ed  

l i censes .  Table 7 summarizes t h e  number of l i m i t e d  l i c e n s e s  by county a s  

of August 15,  1980. 

* A.R.S. $32-1428, subsec t ion  F, r equ i r e s  a n  average sco re  of 75 percent  
and not  l e s s  than  50 percent  i n  any one s u b j e c t  t o  pass  t h e  l i cens ing  
exam. 



TABLE 7 

SUMMARY OF THE NUMBER OF LIMITED LICENSES 
AS OF AUGUST 15,  1980 

C ountv Number 

Apache 
Cochise 
Coconino 
Gi l a  
Graham 
Greenlee 
Maricopa 
Mohave 
Navajo 
Pima 
P i n a l  
Santa  Cruz 
Y avapai  
Y uma 

T o t a l  

A s  shown i n  Table 7, a  h igh  propor t ion  of t he  l imi t ed  l i c e n s e s  has  been 

assigned t o  nonmetropolitan count ies .  

Areas of need a r e  no t  def ined i n  law o r  r egu la t ion .  The Board has  

i d e n t i f i e d  a r e a s  of need by con tac t ing  Arizona 's  county medical s o c i e t i e s  

and by determining, through review of t h e  medical d i r e c t o r y  publ ished 

annual ly  by the  Board, which a r e a s  lacked l i censed  physicians.  This  

process  has r e s u l t e d  i n  de te rmina t ions  of  a r e a s  of need t h a t  have been a t  

t imes a r b i t r a r y .  For  example, 30 l i m i t e d  l i c e n s e s  have been i ssued  i n  

Maricopa County t o  provide doc to r s  f o r  such f a c i l i t i e s  a s  Maricopa County 

General Hospi ta l ,  Arizona S t a t e  Hosp i t a l  and t h e  Veterans Administrat ion 

Hospi ta l ;  and t h r e e  l imi t ed  l i c e n s e s  were i ssued  f o r  Peo r i a ,  one f o r  Mesa 

and one f o r  a  s p e c i a l i s t  i n  s p i n a l  cord i n j u r y  a t  Good Samaritan Hospi ta l  

i n  Phoenix. 



Regular Licenses Improperly 

Granted to Limited Licensees 

A.R.S. 532-1425.02, subsections D and E, provide that the holder of a 

limited license may be issued a regular license upon passing the ~oard's 

written examination with a grade of 75 percent or more: 

"D. A limited license shall be issued for a period of 
not less than three years nc;r more than five years 
during which Deriod the licentiate shall obtain United 
States citizenship or complete the written examinations 
of the board with a grade average of seventy-five 
percent or more." (Emphasis eided) 

We identified ten limited licensees who took the Board's written 

examination and failed it, but were issued regular licenses on the basis 

of an oral examination administered by the Board. The oral examination, 

taken on a pass-fail basis before a panel of two physicians, was used to 

supplement the licensee's score on the written examination. Of the ten 

doctors granted a license in this manner, one had failed the Board's 

written examination three times, and two oral examinations, before finally 

being granted a regular license. According to Legislative Council, the 

practice of offering limited license holders oral examinations to 

supplement written examinations is not in compliance with A .R.S. 

$32-1425.02- 

"...if statutory language is plain and unambiguous, it 
must be given effect.. .applying this rule of statutory 
construction to A.R.S. $32-1425.02, subsection D, it is 
clear that the method for a limited licensee to obtain 
a re~ular license to ~ractice medicine in this state is 
to take a written examination from the board and 
receive a score of 75 percent or more. 

"...no provision is made in this subsection for the 
Board to give a limited licensee an oral examination. 
If the Legislature intended to give the Board this 
option, they would have specifically stated so in the 
statutes.. . ."* (~m~hasis added) 

* See Appendix VIII for opinion text. 
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According t o  L e g i s l a t i v e  Council ,  t h e  v a l i d i t y  of  t h e  r e g u l a r  l i c e n s e s  

i ssued  on t h e  b a s i s  of supplemental o r a l  examinations could be questioned: 

"Some c o u r t s  hold t h a t  ves ted  r i g h t s  may preclude 
revoca t ion  of a  l i c e n s e  i n  t h i s  s i t u a t i o n .  I f  a  v a l i d  
l i c e n s e  i s  i ssued  and a  person makes expenditures  upon 
such l i c e n s e ,  some c o u r t s  hold t h a t  t h e  l i c e n s e e  has a  
vested r i g h t  i n  such l i c e n s e  and t h e  s t a t e  cannot 
revoke i t  un le s s  t h e  l i c e n s e e  commits a n  a c t  which 
s u b j e c t s  him t o  revoca t ion  pursuant  t o  s t a t u t e .  

"However, o t h e r  c o u r t s  hold t h a t  a  permit i s sued  under 
a  mistake of f a c t  o r  i n  v i o l a t i o n  of law confe r s  no 
ves ted  r i g h t  o r  p r i v i l e g e  on t h e  person t o  whom t h e  
l i c e n s e  has  been i ssued  even i f  t h e  person a c t s  upon i t  
and makes expenditures  i n  r e l i a n c e  on t h e  l i cense .  - B&H 
Investments Inc .  v. C i t y  of C o r a l v i l l e ,  209 N. W. 2d 
115 (Iowa 1973). 

"We cannot p r e d i c t  how a  cour t  would a c t  i f  t h e  l i c e n s e  
of a  person i ssued  under t he  f a c t s  a s  presented t o  u s  
was s u b j e c t  t o  ques t ion  because of  t h e  improper manner 
i n  which i t  was i ssued .  Ce r t a in ly ,  t h e  a c t s  of t h e  
board i n  v i o l a t i o n  of t he  s t a t u t e  r a i s e  grave ques t ions  
about t he  v a l i d i t v  of such l icenses ."  (Emvhasis added) 

Use of supplemental o r a l  exams f o r  l imi t ed  l i c e n s e e s  was f i r s t  recommended 

t o  t he  Board by i t s  former execut ive  d i r e c t o r  i n  February 1975, c i t i n g  

f o u r  doc to r s  who had been g iven  o r a l  examinations a s  a  precedent.  

However, i t  should be noted t h a t  none of t hese  f o u r  had been l imi t ed  

l i c e n s e  ho lde r s  and a l l  had appl ied  f o r  r e g u l a r  l i c e n s u r e  under s epa ra t e  

provis ions  of  t h e  s t a t u t e s  which a r e  governed by d i f f e r e n t  requirements 

than  those  a p p l i c a b l e  t o  l imi t ed  l i censees .  

The Issuance  of More Than One Limited 

License Is Not i n  Compliance wi th  Law 

Limited l i c e n s e s  may be i ssued  f o r  a  per iod  not  l e s s  than  t h r e e  yea r s  nor  

more than  f i v e  yea r s ,  i n  accordance wi th  A.R.S. s32-1425.02, 

subsec t ion  D. However, we i d e n t i f i e d  t h r e e  l imi t ed  l i c e n s e e s  who were 

granted new l imi t ed  l i c e n s e s  by t h e  Board because t h e i r  o r i g i n a l  l imi t ed  

l i c e n s e s  were scheduled t o  expi re .  However, according t o  t h e  L e g i s l a t i v e  

Council  i n  a n  opinion dated May 21, 1981, t h e  Board does n o t  have the  

a u t h o r i t y  t o  i s s u e  new l imi t ed  l i c e n s e s  t o  doc to r s  whose o r i g i n a l  l imi t ed  

l i c e n s e s  have expired: 



"There i s  no a u t h o r i t y  i n  t he  s t a t u t e s  f o r  t h e  board t o  
i s s u e  a  new l i m i t e d  l i c e n s e  t o  a  medical doc to r  whose 
o r i g i n a l  l i m i t e d  l i c e n s e  has expired.  C l e a r l y  t h e  
i n t e n t  of t h e  l e g i s l a t u r e  i n  enac t ing  A.R.S. 
$32-1425.02 was t o  al low t h e  board t o  temporar i ly  
a u t h o r i z e  c e r t a i n  persons who show a minimal l e v e l  of 
medical competence but  l a c k  c e r t a i n  o t h e r  requirements 
t o  p r a c t i c e  medicine i n  t h i s  s t a t e  and thereby  r e l i e v e  
the  shor tage  of doc to r s  i n  medical ly  underserved 
a reas .  Under t h e  l e g i s l a t i v e  scheme, t h e  person i s  
allowed t o  p r a c t i c e  medicine under c l o s e  observa t ion  
and eva lua t ion  while  he a t tempts  t o  f u l f i l l  those 
requirements which he l a c k s  i n  o r d e r  t o  achieve f u l l  
s t a t u s  a s  a medical doctor .  Furthermore, - t h e  
l e g i s l a t u r e  has  a f forded  t h e  person a n  adequate  per iod 
of t ime, from t h r e e  t o  f i v e  yea r s ,  i n  which t o  a t t a i n  
t h e s e  requirements.  A.R.S. 532-1425.02 subsec t ion  D 
and F. 

"Therefore,  based upon t h i s  l e g i s l a t i v e  p lan ,  - t h e  
l e g i s l a t u r e  d id  not  i n t end  t h a t  t h e  board i s s u e  a  new u- 

l imi t ed  l i c e n s e  t o  those  i n d i v i d u a l s  who could not  meet 
t he  s t a t u t o r v  reauirements  t o  be l i censed  a s  a  medical - -  - -  L 

doc to r  dur ing  t h e  per iod  of time i n  which they  had a  
l imi t ed  l i cense .  However, you may wish t o  recommend 
t h a t  t h e  l e g i s l a t u r e  c l a r i f y  t h i s  a r e a  t o  s p e c i f i c a l l y  
s t a t e  whether o r  n o t  they  in tend  t h a t  t h e  board i s s u e  a  
renewable l imi t ed  l icense.""  ( ~ m ~ h a s i s  added) 

It should be noted t h a t  t h e  Board 's  a s s i s t a n t  Attorney General has  advised 

t h e  Board t h a t  t he  s t a t u t o r y  language i n  ques t ion  permi ts  success ive  

l imi t ed  l i censes .  

The Board, i n  i t s  most r ecen t  l imi t ed  l i c e n s e  a c t i o n  of March 1981, 

granted a  new l imi t ed  l i c e n s e  t o  a  doc tor  i n  a  smal l  Northern Arizona 

community. 

A review of records  on f i l e  a t  BOMEX r a i s e s  ques t ions  about t he  competency 

of t h i s  and another  doc to r  whose l imi t ed  l i c e n s e s  were renewed by the  

Board. The fol lowing c a s e s  summarize complaints  and Board a c t i o n  

involv ing  these  two doctors .  

* See Appendix I X  f o r  opinion t e x t .  
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CASE I 

From A p r i l  1977 t o  January  1981  BOIilEX r e c e i v e d  e i g h t  c o m p l a i n t s  and 

reviewed t h r e e  m a l p r a c t i c e  s u i t s  i n v o l v i n g  one of t h e  d o c t o r s ,  a  

s p e c i a l i s t  i n  o b s t e t r i c s  and gynecology ( O B / G Y N ) .  I n  1977 t h e  h o s p i t a l  i n  

which t h e  d o c t o r  p r a c t i c e d  p l a c e d  f i i t n  on p r o b a t i o n  due t o  subs tandard  

p a t i e n t  c a r e .  I n  Xay 1978, f o l l o w i n g  a  s t a f f  i n v e s t i g a t i o n ,  a  fo rmal  

complaint  was i s s u e d  by t h e  Board,  c h a r g i n g  t h e  d o c t o r  w i t h  medical  

incompetence and u n p r o f e s s i o n a l  conduct .  The d o c t o r  was accused o f :  

1) performing f i v e  unnecessa ry  c a e s a r i a n  s e c t i o n s ,  2 )  improper ly  

performing two amniotomies,  3) f a i l i n g  t o  moni to r  f e t a l  h e a r t  t o n e s ,  

4 )  f a i l u r e  t o  d e t e c t  a  p e l v i c  abnormal i ty ,  5 )  wrongly r e f u s i n g  t o  

t r a n s f e r  a n  i n f e c t e d  h o s p i t a l  p a t i e n t  t o  a n  i s o l a t e d  a r e a ,  6 )  improper ly  

p r e s c r i b i n g  a n t i b i o t i c s  on m u l t i p l e  o c c a s i o n s ,  7 )  performing two 

u n s u c c e s s f u l  vasectomy o p e r a t i o n s ,  and 8)  f a i l i n g  t o  document p a t i e n t  

medica l  r e c o r d s  p r o p e r l y .  Fol lowing a f o r m a l  h e a r i n g  by t h e  Board, t h e  

d o c t o r  was o rdered  t o  undergo 20 h o u r s  o f  t r a i n i n g  i n  t h e  u s e  o f  

a n t i b i o t i c s  and t o  improve h i s  r e c o r d  keeping.  

I n  December 1980, t h e  d o c t o r  a g a i n  was brought  b e f o r e  t h e  Board t o  d i s c u s s  

two o t h e r  m a t t e r s .  Board i n v e s t i g a t o r s  found t h a t  t h e  d o c t o r  had 

committed a  " s i g n i f i c a n t  judgmental  e r r o r "  i n  f a i l i n g  t o  d iagnose  a n  

e c t o p i c  ( t u b a l )  pregnancy and had r e p a i r e d  a n  i n g u i n a l  h e r n i a  i n  a  

m e d i c a l l y  incompetent  manner. The d o c t o r  was reprimanded by t h e  Board and 

o rdered  t o  d i s c o n t i n u e  per fo rming  h e r n i a  o p e r a t i o n s .  

I n  January  1981, a p h y s i c i a n  a t  t h e  h o s p i t a l  i n  which t h e  d o c t o r  p r a c t i c e d  

submi t t ed  t o  t h e  Board s e v e r a l  of h i s  o b s t e t r i c a l  c a s e s  c o v e r i n g  t h e  f i r s t  

s i x  months o f  1980. The c a s e s ,  a c c o r d i n g  t o  t h e  complaining p h y s i c i a n ,  

e x h i b i t e d  "a c o n s i s t e n t  l a c k  o f  good medical  judgment." However, t h e  

d o c t o r ,  who was n o t  e l i g i b l e  f o r  a  r e g u l a r  l i c e n s e  because  h e  f a i l e d  t h e  

B o a r d ' s  l i c e n s i n g  exam on  t h r e e  o c c a s i o n s ,  and whose l i m i t e d  l i c e n s e  was 

due t o  e x p i r e ,  was i s s u e d  a  new l i m i t e d  l i c e n s e  by t h e  Board i n  March 1981. 



CASE I1 

I n  June 1979 t h e  ch ief  of  s t a f f  of a r eg iona l  medical c e n t e r  wrote t o  t he  

Board ques t ion ing  the  medical competence of a  l imi t ed  l i c e n s e e  who had 

been working a t  t h e  f a c i l i t y .  S h o r t l y  a f t e r  h i s  a r r i v a l  a t  t h e  f a c i l i t y ,  

according t o  t h e  l e t t e r  of complaint,  t h e  d o c t o r ' s  management of p e d i a t r i c  

ca ses  was found t o  be " t o t a l l y  unacceptable ,"  and h i s  p e d i a t r i c  p r i v i l e g e s  

were removed. Although i n i t i a l l y  permit ted t o  perform D and C s  ( d i l a t i o n  

and cure tage)  under supe rv i s ion ,  h i s  supe rv i so r s  decided he was incapable  

of performing the  procedure and removed those  p r i v i l e g e s .  According t o  

t h e  ch i e f  of s t a f f ,  t h e  doc to r  was t h e  s u b j e c t  of s e v e r a l  s p e c i a l  meetings 

of t he  i n t e n s i v e  c a r e ,  t h e  medical records  and the  medical p r a c t i c e s  

committees of t h e  h o s p i t a l .  The doc to r  had admit ted p a t i e n t s  t o  t h e  

i n t e n s i v e  c a r e  u n i t  wi th  myocardial i n f a r c t i o n s  ( h e a r t  a t t a c k s )  and had 

not  a t tended  t o  them f o r  s e v e r a l  days,  a l though medical records  a l l e g e d l y  

were a l t e r e d  t o  make it appear  t h e  p a t i e n t s  had been seen. The complaint 

added t h a t  t h e  doc to r  was d e f i c i e n t  i n  h i s  understanding of physiology and 

pathology. 

I n  August 1979 the  doc to r  was given a n  o r a l  competency examination by t h e  

Board and passed on a  cond i t i ona l  bas i s .  The examiners repor ted  t h a t  the  

doc tor  could handle t h e  v a s t  ma jo r i t y  of  nonemergency rou t ine  o f f i c e  

problems, but was d e f i c i e n t  i n  t h e  knowledge of  bas ic  s c i ences  and the  

a b i l i t y  t o  handle c r i t i c a l  ca re  mat te rs .  I t  was recommended t h a t  t h e  

doc to r  undertake an  educa t iona l  program t o  add res s  h i s  d e f i c i e n c i e s .  The 

Board d id  not  fo l low up on t h e  recommendation of  t h e  examiners, bu t  i s sued  

a  second l imi t ed  l i c e n s e  t o  t h e  doc to r  i n  September 1980. 

I n  a d d i t i o n  t o  poss ib ly  endangering t h e  pub l i c  h e a l t h ,  t h e  i s s u i n g  of new 

l i c e n s e s  t o  t h e  doc to r s  i n  both c a s e s  descr ibed a l s o  r e s u l t e d  i n  s t r a i n e d  

r e l a t i o n s  between the  Board and t h e  phys ic ians  and medical f a c i l i t i e s  i n  

t h e  coun t i e s  a f f ec t ed .  



Two Other Limited Licensees 

Have Presented Problems 

Two o the r  phys ic ians  i ssued  l i m i t e d  l i c e n s e s  by BOMEX a l s o  appear  t o  have 

been problem p r a c t i t i o n e r s .  Unlike t h e  previous two cases ,  n e i t h e r  of 

t hese  doc to r s  has  y e t  come before  t he  Board f o r  a  l i c e n s e  renewal. One of 

t he  two phys ic ians  was repor ted  i n  J u l y  1976 f o r  performing r i s k y  and 

unnecessary ca rd iovascu la r  t e s t i n g  and surgery.  A second complaint i n  

September 1976 a l l e g e d  t h a t  t h e  doc to r  had improperly performed an  

opera t ion ,  s t r i p p i n g  t h e  ve ins  from t h e  l e g s  of a  76-year-old p a t i e n t .  

The opera t ion  l e f t  t he  p a t i e n t  ha l f -c r ippled .  I n  December 1976 t h e  Board 

placed t h e  doc tor  on probat ion  and requi red  him t o  seek independent 

medical c o n s u l t a t i o n  before  performing invas ive  d i agnos t i c  procedures 

(such a s  angiograms and a r t e r iog rams) ,  h i a t a l  he rn i a  r e p a i r s  and 

card iovascular  o r  vascu la r  surgerJ.  The doc to r  a l s o  was requi red  t o  

undergo r e t r a i n i n g  i n  vascu la r  and g a s t r o i n t e s t i n a l  surgery.  

Another l imi t ed  l i c e n s e e  was repor ted  t o  t h e  Board i n  May 1980 by a nurse 

who a l l eged  t h a t  t h e  doc tor  was g u i l t y  of ex tens ive  f i n a n c i a l  impropriety,  

t h a t  he had deser ted  h i s  p r a c t i c e  and abandoned h i s  p a t i e n t s .  According 

t o  the  complaint,  t h e  doc tor  owed money t o  s e v e r a l  c r e d i t o r s ,  inc luding  

p ro fe s s iona l  a s s o c i a t e s ,  wrote thousands o f  d o l l a r s  i n  bad checks and 

double-bi l led f o r  s e rv i ces .  The d o c t o r ' s  h o s p i t a l  p r i v i l e g e s  had been 

r e s t r i c t e d ,  based on concerns over  h i s  performing unnecessary surgery  and 

h i s  d i agnos t i c  and s u r g i c a l  s k i l l s .  The Board's i n v e s t i g a t i o n  of t h e  

mat te r  was pending a s  of October 1, 1981. According t o  t h e  Board, t he  

i n v e s t i g a t i o n  s t i l l  i s  pending because t h e  doc to r  d id  no t  l eave  a n  easy 

t r a i l  t o  follow. He has  been i n  C a l i f o r n i a ,  Ohio, Texas and now appears  

t o  be i n  Europe. The d o c t o r ' s  f l i g h t  has  made i t  d i f f i c u l t  t o  s e rve  a  

summons and complaint,  which i s  necessary f o r  a  hearing. 

Most S t a t e s  Do Not Offer  Limited Licenses 

A review of t h e  medical s t a t u t e s  of o t h e r  s t a t e s  revealed t h a t  on ly  two 

s t a t e s  have a  s p e c i f i c  l imi t ed  l i c e n s e  p rov i s ion  s i m i l a r  t o  ~ r i z o n a ' s .  

Arkansas i s s u e s  temporary l i c e n s e s  i n  "a reas  of c r i t i c a l  medical 

shor tage ,  " and Georgia o f f e r s  a  p rov i s iona l  l i c e n s e  r e s t r i c t e d  t o  s p e c i f i c  

geographic l o c a l i t i e s .  



Several  s t a t e s ,  i nc lud ing  Washington, Oregon and I l l i n o i s ,  o f f e r  l imi t ed  

o r  temporary l i c e n s e s  t o  permit doc to r s  t o  p r a c t i c e  i n  i n s t i t u t i o n s  such 

a s  p r i sons  and s t a t e  mental h o s p i t a l s .  According t o  an  o f f i c i a l  of t h e  

American Medical Assoc ia t ion ,  t he  p r a c t i c e  of i s s u i n g  l imi t ed  l i c e n s e s  

f o s t e r s  a  dua l  s tandard  of medical ca re .  Even i n  those s t a t e s  which 

r e s t r i c t  l imi t ed  l i c e n s e s  t o  s t a t e  i n s t i t u t i o n s ,  t h e  l imi t ed  l i c e n s e  

gene ra l ly  i s  granted only when the  i n s t i t u t i o n  i s  unable t o  r e c r u i t  a  

phys ic ian  wi th  a n  u n r e s t r i c t e d  l i c e n s e  t o  f i l l  the  pos i t i on .  

County Medical S o c i e t i e s  Claim 

Limited Licenses Are Unnecessary 

I n  November 1980 BOMEX wrote t o  a l l  county medical s o c i e t i e s  i n  Arizona t o  

s o l i c i t  t h e i r  opinions regarding t h e  need f o r  l imi t ed  l i c e n s e s  i n  t h e i r  

a reas .  Eight  of t h e  t e n  coun t i e s  responding t o  t h e  survey claimed t h e r e  

i s  no need f o r  new l i m i t e d  l i c e n s e s  i n  t h e i r  j u r i s d i c t i o n s  a t  t h i s  time. 

Five s o c i e t i e s ,  moreover, s p e c i f i c a l l y  quest ioned t h e  need f o r  such 

l i c e n s e s  a t  a l l .  For  example, t he  fol lowing comments were made: 

"We do not  f e e l  t h a t  i n  t h e  ( fo re seeab le )  f u t u r e  
cons ider ing  the  inc reas ing  output  of t h i s  coun t ry ' s  
medical schools  and t h e  inc reas ing  s a t u r a t i o n  of  
medical p r a c t i t i o n e r s  i n  t he  c i t i e s  of Arizona t h a t  a  
l imi t ed  l i c e n s u r e  provis ion  need n e c e s s a r i l y  be 
continued f o r  any a r e a s  of the  s t a t e . "  

"...the concept of l imi t ed  l i censed  p r a c t i t i o n e r s  
should be abandoned s i n c e  an  abundance of phys ic ians  i n  
genera l  a r e  now a v a i l a b l e  t o  s e rve  our  county ...." 
" . . .it i s  our  b e l i e f  t h a t  i s s u i n g  l i m i t e d  l i c e n s e s  
could f o s t e r  second c l a s s  medical ca re  and we ques t ion  
the  need f o r  l imi t ed  l i c e n s i n g  i n  t h e  s t a t e . "  

Thus, most county s o c i e t i e s  e i t h e r  expressed no c u r r e n t  need f o r  l imi t ed  

l i c e n s e s  o r  s p e c i f i c a l l y  recommended t h e i r  e l imina t ion  from the  s t a t u t e s .  

The Board suppor ts  e l imina t ion  of  l imi t ed  l i c e n s e s  and has included t h i s  

change i n t o  proposed s t a t u t o r y  changes f o r  the  next  r egu la r  l e g i s l a t i v e  

sess ion .  



CONCLUSION 

Our review found that ten limited licensees were improperly issued regular 

licenses based on a supplemental oral examination and that three licensees 

were issued a second limited license in apparent violation of State law. 

Some limited licensees appear to have been problem practitioners. 

Most other states do not offer limited licenses and most Arizona county 

medical societies do not feel there is a need for limited license holders 

in their jurisdictions. 

RECOMMENDATION 

It is recommended that no new limited licenses be granted, and provisions 

for a limited license be eliminated from the statutes. Under this 

recommendation, current limited licenses would be valid until their 

expiration or until the license holder is properly granted a regular 

license. 



FINDING IV 

CONFIDENTIAL BOMEX RECORDS ARE NOT ADEQUATELY PROTECTED FROM UNAUTHORIZED 
- 

ACCESS AND REVIEW. 

The Board of Medical Examiners is required by law to maintain the 

confidentiality of patient names, patient records, hospital records and 

other files pertaining to cases investigated by the Board. Currently, 

such records are kept in file cabinets which lack locking mechanisms. In 

addition, during the course of our audit we observed confidential files 

which apparently had been left on desks overnight. As a result, 

unauthorized persons have access to the Board's records. Other 

institutions and agencies also required to maintain confidential records 

use locked files and tighter security measures. 

BOMEX Records Are Confidential 

A.R.S. $32-1451.01 requires BOMEX to maintain confidentiality of patient 

names, patient records, hospital records and other documents used during 

the course of an investigation: 

"C . Patient records, including clinical records, 
medical reports, laboratory statements and reports, any 
file, film, any other report or oral statement relating 
to diagnostic findings or treatment of patients, any 
information from which a patient or his family might be 
identified or information received and records kept by 
the board as a result of the investigation procedure ' 

outlined in this chapter shall not be available to the 
public. 

"D. Nothing in this section or any other provision of 
law making communications between a physician and his 
patient a privileged communication shall apply to 
investigations or proceedings conducted pursuant to 
this chapter. The board and -its employees, agents and 
re~resentatives shall keeo in confidence the names of 
any patients whose reeords are reviewed during the 
course of investigations and proceedings pursuant to 
this cha~ter. 



"E. Hospi ta l  records ,  medical s t a f f  records ,  medical 
o + n P P  review, committee records ,  testimony concerning D u a L  L - 
such records  and ~ r o c e e d i n ~ s  r e l a t e d  t o  the" c r e a t i o n  of 
such records s h a l l  no t  be a v a i l a b l e  t o  t he  pub l i c ,  
s h a l l  be k e ~ t  c o n f i d e n t i a l  bv the  board and s h a l l  be 
s u b j e c t  t o  t h e  same provis ions  concerning discovery and 
use  i n  l e g a l  a c t i o n s  a s  a r e  the  o r i g i n a l  records i n  the  
possess ion  and c o n t r o l  of h o s ~ i t a l s .  t h e i r  medical 
s t a f f s  and t h e i r  medical s t a f f  review committees. The 
board s h a l l  use  such records  and testimony dur ing  the  
course  of i n v e s t i g a t i o n s  and proceedings pursuant  t o  
t h i s  chapter." ( ~ m ~ h a s i s  added) 

During the  course of our  a u d i t ,  i t  was noted t h a t  most f i l e  c a b i n e t s  which 

con ta in  c o n f i d e n t i a l  records  l a c k  locking mechanisms. I n  add i t i on ,  f i l e s  

conta in ing  c o n f i d e n t i a l  information apparent ly  have been l e f t  on desks 

overnight .  The Board be l i eves  t i g h t e r  s e c u r i t y  i s  unnecessary. However, 

unauthorized persons have acces s  t o  BOMEX records.  

Other agencies  which maintain c o n f i d e n t i a l  records  have developed t i g h t e r  

s e c u r i t y  measures. For  example, a t  a  h o s p i t a l  contacted by a u d i t  s t a f f ,  

p a t i e n t  records  a r e  kep t  i n  a  s epa ra t e  room. A t  t he  end of  t he  day, the  

room i s  locked and the  key i s  handed t o  s e c u r i t y  guards. Access t o  the  

room i s  r e s t r i c t e d  t o  au thor ized  employees only. Conf iden t i a l  c r imina l  

records  maintained by a  county Super ior  Court i n  Arizona a r e  locked i n  

f i l e  cab ine t s .  A check-out procedure i s  used f o r  i n d i v i d u a l  f i l e s .  

Interviewed employees d id  not  f i n d  t h e  s e c u r i t y  measures burdensome o r  

d i f f i c u l t  t o  use.  

The cos t  of i n s t a l l i n g  improved s e c u r i t y  measures a t  BOMEX does not  appear  

t o  be p roh ib i t i ve .  The Department of Administrat ion,  S t a t e  Purchasing 

Office,  has  a  c o n t r a c t  wi th  a  p r i v a t e  vendor t o  purchase and i n s t a l l  

cab ine t  key locks  a t  a  c o s t  of about $34 each. 



CONCLUSION 

Although the Board is required to maintain patient names and medical 

records as confidential, files containing such information are kept in 

unlocked cabinets, thus subjecting confidential records to unauthorized 

access. Other institutions and agencies maintaining confidential records 

use tighter security measures. 

RECOMMENDATION 

It is recommended that the Board of Medical Examiners maintain better 

security over its confidential records. 



OTHER PERTINENT INFORMATION 

BOARD APPOINTmNTS 

A.R.S. $32-1402, s u b s e c t i o n  A ,  p r o v i d e s  f o r  t h e  appointment  o f  Board 

members by t h e  Governor: 

" A .  T h i s  c h a p t e r  s h a l l  be a d m i n i s t e r e d  by a  board o f  - 

medica l  examiners c o n s i s t i n g  o f  twelve members, two o f  
whom s h a l l  r e p r e s e n t  t h e  p u b l i c ,  one o f  whom s h a l l  be 
t h e  p r e s i d e n t  o f  t h e  s t a t e  board o f  n u r s i n g  who s h a l l  
s e r v e  a s  a n  ex  o f f i c i o  member and n i n e  o f  whom s h a l l  be 
a c t i v e l y  p r a c t i c i n g  medicine  and be  from a t  l e a s t  t h r e e  
d i f f e r e n t  c o u n t i e s  o f  t h e  s t a t e ,  excep t  t h a t  no more 
t h a n  f i v e  o f  t h e  board members s h a l l  be from any one 
county.  Members o f  t h e  board s h a l l  be appo in ted  by t h e  
governor .  Appointments o f  members who a r e  d o c t o r s  o f  
medicine  t o  t h e  board may be made by t h e  governor  from 
a  l i s t  submi t t ed  by t h e  Arizona medica l  a s s o c i a t i o n ,  
i n c . ,  c o n t a i n i n g  a t  l e a s t  two names f o r  each vacancy t o  
be f i l l e d .  The governor  may r e q u i r e  t h e  Arizona 
medica l  a s s o c i a t i o n ,  i n c . ,  t o  submit  such  a d d i t i o n a l  
l i s t  o r  l i s t s  a s  h e  mav deem e x ~ e d i e n t .  A l l  - 
appointments  s h a l l  be  made promptly and ,  i n  t h e  c a s e  o f  
t h e  vacancy of a  p r o f e s s i o n a l  member o r  members, 
a p p o i n t m e n t - s h a l l  i n  n o  e v e n t  be l a t e r  t h a n  n i n e t y  days  
a f t e r  r e c e i ~ t  bv t h e  governor  o f  a s a t i s f a c t o r y  l i s t  of - 
nominees a s  p rov ided  i n  t h i s  s e c t i o n .  ( ~ m ~ h a s i s  added) 

A number o f  p h y s i c i a n  and nonphys ic ian  Board members surveyed commented 

t h a t  t h e  q u a l i t y  of Board appo in tments  was d i s a p p o i n t i n g .  According t o  a t  

l e a s t  one Board member, appointments  o c c a s i o n a l l y  have been based on 

p o l i t i c a l  c o n s i d e r a t i o n s .  According t o  a  BOMEX s t a f f  member, a p p o i n t e e s  

need t o  be well-known, competent p h y s i c i a n s  who a r e  r e s p e c t e d  by t h e i r  

p e e r s  and w i l l i n g  t o  p a r t i c i p a t e  i n  d i s c i p l i n a r y  a c t i o n s  when necessa ry .  



Several  Board members were c r i t i c a l  of t h e  nurse-member appointment. This  

has  been t h e  p re s iden t  of t h e  Board of Nursing and, t he re fo re ,  sub jec t  t o  

change each year .  The c r i t i c i s m  was l eve l ed  t h a t  t h e  p re s iden t  of t he  

Board of Nursing does no t  have time t o  s e rve  on t h e  Board a s  a n  a c t i v e ,  

f u l l y  func t ioning  member. Our complaint review confirmed t h a t  t h e  nurse 

member had not  been involved i n  t h e  complaint review process.  The l a t e s t ,  

Board-proposed s t a t u t o r y  changes provide t h a t  a member of t h e  Board of 

Nursing, who i s  a l i censed  nurse  b u t  not  n e c e s s a r i l y  i t s  p re s iden t ,  be 

appointed f o r  a mult i -year  term. 

SURVEYS OF COMPLAINANTS 

AND LICENSED PHYSICIANS 

Surveys were s e n t  t o  a l l  pa t i en t*  complainants,  phys ic ian  o r  o t h e r  h e a l t h  

p r a c t i t i o n e r  complainants,  and doc to r s  a g a i n s t  whom complaints were f i l e d  

from January 1, 1979, through June 30, 1980. I n  a d d i t i o n ,  a random sample 

of l i censed  phys ic ians  was surveyed t o  determine gene ra l  opinions of the  

medical community towards BONEX. 

Table 8 summarizes t h e  opinions of va r ious  survey respondents regarding 

the  q u a l i t y  of Board complaint i n v e s t i g a t i o n s .  

TABLE 8 

PATIENT AND PHYSICIAN RATINGS OF THE 
QUALITY OF BOMEX COMPLAINT INVESTIGATIONS 

Percentage Responding 
Very Very N 0 N 0 
Good Good Poor Poor 0 i n ion  Response P 

P a t i e n t  complainants 16% 10% 16% 21% 25% 12% 
Physician complainants 16 37 3 7 30 7 
Physicians a g a i n s t  whom 

complaints were f i l e d  45 2 4 7 7 10 7 

* Occasional ly p a t i e n t  complaints were lodged by pa ren t s ,  spouses o r  
surv iv ing  r e l a t i v e s  of p a t i e n t s .  



As shown in Table 8, opinions of the Board's complaint review process were 

mixed. Patients who complained, however, were more dissatisfied with the 

Board's actions than those physicians who complained. Only 26 percent of 

the patients rated the quality of the Board's current investigations as 

"good" or "very good" compared to 53 percent of the physician 

complainants. Physicians against whom complaints were filed also were 

generally satisfied with the quality of the Board's investigations and the 

manner in which the complaints against them were handled in that 69 

percent rated the quality of investigations as "good" or "very good." 

Survey respondents suggested improving the Board's complaint review 

process by increasing contact with complainants, providing increased 

feedback during the course of a complaint investigation and offering 

explanations of Board decisions. 

Based on results of the survey of medical doctors practicing in Arizona, 

physicians generally are satisfied with the quality of the ~oard's 

investigations and disciplinary decisions. Approximately one-fourth (26 

percent) of the physicians surveyed, however, indicated that, in their 

opinion, the Board does not adequately protect the public from harmful or 

incompetent physicians. In addition, 46 percent of physicians responding 

to the survey believed the medical comnunity was only partially complying 

or not complying at all with Arizona law, which requires doctors to report 

incompetent colleagues. According to doctors surveyed, fear of law suits 

and a reluctance to become involved prevents physicians from reporting all 

suspected or known instances of incompetency. 

BOARD JURISDICTION OVER FEE DISPUTES 

From January 1, 1979, through June 30, 1980, 78 complaints involving 

physician fees were received by the Board; however, no formal disciplinary 

action was taken in any of these cases.* The Board's authority to act in 

matters involving fees is unclear in that charging excessive fees is not 

specifically included in the definition of "unprofessional conduct" 

(A.x.s. $32-1401) as grounds for disciplinary action. 

* See page 15 for a listing of all complaints received and their 
disposition. 



Some Board members and s t a f f ,  however, expressed t h e  opinion t h a t  t h e  

Board's j u r i s d i c t i o n  over  excess ive  f e e s  should be c l e a r l y  e s t a b l i s h e d ,  

and t h a t  the  Board should t ake  a c t i o n  i n  d i s c i p l i n i n g  phys ic ians  who 

charge excess ive  f ees .  Others  interviewed dur ing  the  a u d i t ,  a s  we l l  a s  

some survey respondents expressed a con t r a ry  opinion,  a rguing  t h a t  f e e  

d i spu te s  a r e  ma t t e r s  of p r i v a t e  e n t e r p r i s e  which should not  be sub jec t  t o  

Board r egu la t ion .  C a l i f o r n i a ' s  gu ide l ines  and Michigan's code do not  

inc lude  excess ive  fee-charging a s  a v i o l a t i o n  s u b j e c t  t o  d i s c i p l i n e .  I n  

add i t i on ,  a model h e a l t h  p ro fe s s ions  regula tory  a c t  developed by Aruthur 

Young and Company f o r  t h e  Federa l  Drug Enforcement Administrat ion does not  

recommend inc lud ing  excess ive  fee-charging a s  grounds f o r  d i s c i p l i n a r y  

ac t ion .  

SURVEY OF HOSPITALS AND MEDICAL SOCIETIES 

A s  p a r t  of our  a u d i t ,  we asked seven h o s p i t a l s  and f o u r  county medical 

s o c i e t i e s  i n  Arizona t o  a s s e s s  t h e i r  r e l a t i o n s h i p  wi th  BOfulEX and t o  

express  t h e i r  opinions of t he  Board's performance." A l l  h o s p i t a l s  and 

medical s o c i e t i e s  responding t o  ou r  survey were aware of t h e  Board and 

maintained some con tac t  wi th  i t .  Such c o n t a c t  ranged from weekly 

communication by two h o s p i t a l s  t o  v e r i f y  l i c e n s e s ,  t o  only y e a r l y  contac t  

by two o t h e r  h o s p i t a l s  and one medical soc ie ty .  

* I n  most ca ses ,  a u d i t  s t a f f  conducted face-to-face in te rv iews  and l e f t  
a w r i t t e n  survey form f o r  t h e  h o s p i t a l  o r  s o c i e t y  t o  complete. 



A l l  h o s p i t a l s  and medical s o c i e t i e s  s a i d  they  maintain t h e i r  own i n t e r n a l  

grievance o r  d i s c i p l i n a r y  procedures.  A few had repor ted  phys ic ians  t o  

t he  Board. However, some d i s c i p l i n a r y  ma t t e r s  which r e su l t ed  i n  a c t i o n  by 

the  h o s p i t a l s  ( a  reprimand o r  probat ion)  appa ren t ly  were not  repor ted  t o  

t he  Board. I n  add i t i on ,  i t  appeared t h a t  some phys ic ians  who had been the  

sub jec t s  of complaints received a t  BOMEX from January 1, 1979, through 

June 30, 1980, had a l s o  been involved i n  d i s c i p l i n a r y  proceedings wi th  a 

h o s p i t a l  o r  medical soc i e ty .  I t  appears  t h a t  h o s p i t a l  o r  medical s o c i e t y  

proceedings and Board i n v e s t i g a t i o n s  regarding t h e  same phys ic ians  may 

have been occurr ing  simultaneously. I t  i s  gene ra l ly  t h e  po l i cy  of t h e  

h o s p i t a l s  t o  r epo r t  phys ic ians  who may be incompetent t o  t h e  Board - only 

a f t e r  f i n a l  a c t i o n  has  been taken, such a s  l i m i t i n g  o r  suspending a 

phys ic ian ' s  p r i v i l e g e s .  D i sc ip l ine  s h o r t  of p r i v i l e g e  l i m i t a t i o n  o r  

suspension o r  vo luntary  r e s i g n a t i o n s  from a h o s p i t a l ' s  s t a f f  i n  l i e u  of 

formal a c t i o n  usua l ly  a r e  not  repor ted  t o  t he  Board. Thus, t h e  Board may 

not  be aware of t hese  proceedings a t  t he  time of i t s  own i n v e s t i g a t i o n s .  

I t  should be noted t h a t  one c r i t e r i a  the  Board uses  i n  determining whether 

a physician i s  incompetent i nc ludes  whether a n  i n f r a c t i o n  i s  a n  i s o l a t e d  

inc iden t  o r  p a r t  of a p a t t e r n  of  medical e r r o r s .  

A few of t h e  h o s p i t a l s  and medical s o c i e t i e s  surveyed expressed some 

concern over cu r r en t  law (A.R.s. $72-1451, subsec t ion  A )  which r equ i r e s  

h o s p i t a l s  and medical s o c i e t i e s  t o  r epo r t  offending physicians.  According 

t o  t hese  survey respondents,  t h e  law i s  vague and does not  c l e a r l y  def ine  

when o r  under what c ircumstances a phys ic ian  should be repor ted  t o  t he  

Board. 



RELATIONSHIP TO ASSOCIATION 

P r i o r  t o  t h e  i n i t i a t i o n  o f  o u r  a u d i t ,  t h e  Board appeared t o  m a i n t a i n  a  

c l o s e  r e l a t i o n s h i p  t o  t h e  Arizona Medical  A s s o c i a t i o n  (ARMA),  a  p r i v a t e  

a s s o c i a t i o n  o f  A r i z o n a ' s  p h y s i c i a n s  a f f l i a t e d  w i t h  t h e  America1 Medical  

A s s o c i a t i o n  ( A M A ) .  P r i o r  t o  A p r i l  1980,  BOMEX o f f i c e s  were l o c a t e d  i n  t h e  

same p r i v a t e  o f f i c e  b u i l d i n g  w i t h  ARMA. I n  A p r i l  1980, t h e  Board moved t o  

a new o f f i c e  l o c a t i o n  a t  t h e  u r g i n g  o f  one o f  t h e  p u b l i c  members o f  t h e  

Board because  a  Sunse t  a u d i t  r e p o r t  was c r i t i c a l  o f  a n  o v e r l y  c l o s e  

r e l a t i o n s h i p  between a n o t h e r  r e g u l a t o r y  board and a  p r o f e s s i o n a l  

a s s o c i a t i o n .  I n  a d d i t i o n ,  t h e  B o a r d ' s  e x e c u t i v e  d i r e c t o r ,  who had been a n  

employee o f  t h e  A s s o c i a t i o n ,  h a s  r e t i r e d  and t h e  c u r r e n t  d i r e c t o r  h a s  no 

o f f i c i a l  r e l a t i o n s h i p  w i t h  ARMA. 

INVESTIGATIVE FINDINGS TERMINOLOGY 

The Board may t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  d o c t o r s  i f  i n v e s t i g a t i o n  

f i n d s  them t o  be g u i l t y  o f  medica l  incompetence o r  u n p r o f e s s i o n a l  

conduct.  During t h e  c o u r s e  o f  o u r  rev iew,  i t  was no ted  t h a t  s t a f f  

p h y s i c i a n  r e p o r t s  t o  t h e  Board r e g a r d i n g  incompetence and u n p r o f e s s i o n a l  

conduct f r e q u e n t l y  u s e  terminology such  a s  " judgmental  e r r o r "  and 

" t e c h n i c a l  e r r o r " .  These t e rms  a r e  n o t  d e f i n e d  i n  law,  Board r u l e  o r  

a d m i n i s t r a t i v e  d i r e c t i v e s .  

According t o  s t a f f  p h y s i c i a n s  i n t e r v i e w e d ,  " judgmental  e r r o r s "  a r e  l e s s e r  

e r r o r s ,  such  a s  p r e s c r i b i n g  t h e  wrong medica t ion ,  whi le  medical  

incompetence i m p l i e s  a  d o c t o r  i s  s i g n i f i c a n t l y  d e f i c i e n t  i n  knowledge o f  

t h e  needed a c t i o n s  i n  a  g i v e n  medical  s i t u a t i o n .  "Technica l  e r r o r s "  

normal ly  r e f e r  t o  manual s k i l l s .  

The Board ' s  a s s i s t a n t  A t t o r n e y  Genera l  s t a t e d  t h a t  i n  p r e p a r i n g  f o r m a l  

compla in t s  a g a i n s t  d o c t o r s  he  t r a n s l a t e s  t h e  i n v e s t i g a t i v e  terminology 

used by s t a f f  p h y s i c i a n s  i n t o  language comparable w i t h  s t a t u t o r y  

p r o v i s i o n s .  



PUBLIC INFORMATION EFFORTS 

AND PUBLIC AWARENESS OF BOMEX 

The Auditor General commissioned t h e  Publ ic  Opinion Research Program a t  

Arizona S t a t e  Un ive r s i t y  t o  conduct a Statewide s t a t i s t i c a l  survey 

concerning gene ra l  pub l i c  awareness of s ix* of t h e  S t a t e ' s  h e a l t h  

regula tory  boards. More than  700 telephone in t e rv i ews  were conducted with 

randomly s e l e c t e d  Arizona c i t i z e n s .  

Resul t s  of t he  survey i n d i c a t e  t h a t  pub l i c  awareness of BOMEX i s  

s i g n i f i c a n t .  Seventy percent  of t h e  respondents interviewed s t a t e d  t h a t  

they were aware of t he  Board. Awareness of  t h e  Board was even h ighe r  

(79 percent )  among those  respondents who had a c t u a l l y  received medical 

ca re  by a l i censed  medical doc to r  and among those  who had been 

hosp i t a l i zed  (80 percent )  w i th in  t h e  p a s t  two years .  Respondents were 

more aware of t he  Board than  any of t he  o t h e r  f i v e  h e a l t h  r egu la to ry  

boards . 

Respondents were l e s s  c e r t a i n  a s  t o  Board func t ions .  Only 19  percent  knew 

the  Board heard complaints,  16 percent  were aware of t h e  ~ o a r d ' s  

r e s p o n s i b i l i t y  t o  l i c e n s e  phys ic ians  and one percent  mistakenly s t a t e d  

t h a t  t h e  Board conducts au tops ies .  

Of the  403 c i t i z e n s  surveyed who rece ived  h e a l t h  c a r e  w i th in  t h e  p a s t  two 

years ,  12 percent  were d i s s a t i s f i e d  wi th  t h e i r  care .  Of these  

d i s s a t i s f i e d  c i t i z e n s ,  69 percent  were d i s s a t i s f i e d  wi th  a medical 

d o c t o r ' s  ca re  a s  opposed t o  c a r e  by another  type  of  h e a l t h  p r a c t i t i o n e r .  

The most f requent  source of d i s s a t i s f a c t i o n  wi th  a medical d o c t o r ' s  c a r e  

was wi th  the  type o r  q u a l i t y  of c a r e  provided. However, only s i x  percent  

of those d i s s a t i s f i e d  with t h e i r  c a r e  claimed t o  have f i l e d  a complaint 

with t h e  app ropr i a t e  l i c e n s i n g  board i n  s p i t e  of t h e  f a c t  t h a t  40 percent  

of those responding t o  t h e  ques t ion  were aware t h a t  t h e  Board handled 

complaints. 

k Board of Medical Examiners, Board of Chi roprac t ic  Examiners, Board of 

0 s  teopath ic  Examiners i n  Medicine and Surgery, t h e  Naturopathic Board 
of Examiners and t h e  Boards of Nursing and of Pod ia t ry  Examiners. 



Most of those  d i s s a t i s f i e d  wi th  a medical doc to r  d id  not  t ake  a c t i o n ,  

a l though approximately one-fourth of those d i s s a t i s f i e d  complained 

d i r e c t l y  t o  t h e i r  doc tors .  

Table 9 compares t h e  e f f o r t s  t h e  Board has  made t o  encourage pub l i c  i npu t  

and inc rease  publ ic  awareness t o  those e f f o r t s  of o t h e r  Arizona regula tory  

boards surveyed by t h e  Auditor  General. 



TABLE 9 

NOTIFICATION REQUIRED STATUTORILY 

METHODS USED BY ARIZONA REGULATORY AGENCIES 
TO ENCOURAGE PUBLIC INPUT AND PUBLIC PARTICIPATION 

I N  ACTIVITIES C O N C E R N I N G  REGULATORY DUTIES 

- Post  r egu la r  meeting n o t i c e s  a t  o f f i c i a l l y  
designated l o c a t i o n s  

- Post  formal hear ing  n o t i c e s  a t  o f f i c i a l l y  
designated l o c a t i o n s  

- Pos t  n o t i c e s  o f h e a r i n g s  r e g a r d i n g a d o p t i o n o f  r u l e s  
u and r egu la t ions  a t  o f f i c i a l l y  designated l o c a t i o n s  
Ln 

NOTIFICATION BEYOND THAT WHICH I S  REQUIRED STATUTORILY 

- Not i fy  ind iv idua l  complainants by mai l  of formal hear ings  
- Not i fy  by mai l  consumers who reques t  information 

regarding: 
1 )  Regular meetings 
2)  Formal hear ings  
3 )  Hearings on adoption of  r u l e s  and r egu la t ions  

- Not i fy  by mail  a f f e c t e d  l i c e n s e e s / r e g i s t r a n t s  of:  
1 )  Regular meetings 
2)  Formal hear ings  
3) Hearings on adoption of  r u l e s  and r egu la t ions  - Not i fy  by mail  p ro fe s s iona l  a s s o c i a t i o n s  of hear ings  

regarding adopt ion  of  r u l e s  and r egu la t ions  
- Not i fy  news media by mail  of hear ings  regarding adoption 

of r u l e s  and r egu la t ions  

Used by Other 
Regulatory Agencies 

Number Percentage 
Used by the  Board 

of Medical Examiners 



A s  shown i n  Table 9,  BOMEX appears  t o  equal  o r  exceed t h e  l e v e l  of e f f o r t  

of most o t h e r  regula tory  agencies  t o  inform t h e  pub l i c  of i t s  a c t i v i t i e s .  

Records of meetings and hear ings  a r e  maintained and w r i t t e n  t r a n s c r i p t s  

no t  sub jec t  t o  c o n f i d e n t i a l l y  r e s t r i c t i o n s  a r e  a v a i l a b l e  t o  t h e  publ ic .  

14eeting agendas and minutes of meetings a r e  d i s t r i b u t e d  t o  some S t a t e  

agencies ,  medical f a c i l i t i e s ,  t h e  S t a t e  medical a s s o c i a t i o n  and 

r ep resen ta t ives  of t h e  news media. 

Unlike s e v e r a l  o t h e r  boards and agencies ,  however, t he  Board does not  

n o t i f y  i n d i v i d u a l  complainants before  holding hear ings  o r  taking 

d i s c i p l i n a r y  a c t i o n .  This  de f i c i ency  involv ing  l a c k  of  adequate 

communication wi th  complainants was addressed on page 20. 

During the  course of t he  a u d i t ,  we noted t h a t  pharmacists  appeared not  t o  

be aware of d i s c i p l i n a r y  a c t i o n s  taken by the  Board. A s  a  r e s u l t ,  some 

pharmacists d id  not  know t h a t  a  phys ic ian  had been r e s t r i c t e d  from 

p resc r ib ing  c e r t a i n  c o n t r o l l e d  substances.  A f t e r  a u d i t  s t a f f  discussed 

the  information with t h e  Board i t  contacted t h e  Board of Pharmacy, which 

has  agreed t o  pub l i c i ze  i n  i t s  q u a r t e r l y  news le t t e r ,  s e n t  t o  a l l  l i censed  

pharmacists,  information regarding those doc to r s  wi th  r e s t r i c t e d  

p re sc r ip t ion -wr i t i ng  p r i v i l e g e s .  I t  a l s o  was suggested by one h o s p i t a l  

admin i s t r a to r  interviewed dur ing  our  a u d i t  t h a t  t h e  Board forward s i m i l a r  

information t o  each h o s p i t a l  i n  t he  S t a t e .  



Governor 
Bruce Babbitt 

Chairtntm 
Phillip Z. Saba,  M.D 

Vice Chairniun 
@ M. David Ben-Asher, M . D  

Secretary 
James E. Brady, Jr. ,  M.D.  

E.\-ecutive Ilirector 
Douglas N .  Cerf 

Assoc. Executit~e Director 
Michael C. Smith 

Telephone 
(602) 255-375 1 

THE ARIZONA BOARD OF MEDICAL EXAMINERS 
5060 north 19th avenue, suite 300 . phoenix, arizona 85015 

"Advice is seldom welcome. 
Those who need it most, 
like it least." Johnson 

Although it has been said that advice is seldom welcome, the 
Board of Medical Examiners is indeed, appreciative of the comments 
and recommendations embodied in the Auditor General's Performance 
Audit. While the Board does not fully agree with all the comments 
and recommendations, they do recognize the benefits to be gained 
from periodic review of the process. Such review can serve as 
a positive basis for discussion and hopefully improvement. 

It is for this very reason that the Board views as unfortunate 
that the timetable established for Sunset Review did not allow 
the Auditor General's staff an opportunity to review the full 
spectrum of the Board's statutory activities. Not included in 
the Auditor General's review is the entire process of licensure, 
the question of how to deal with proliferation of foreign medical 
schools, the value of continuing medical education, and the need 
for temporary as well as locum tenens licensure. While recognizing 
the obvious time constraints, the Board believes that all of these 
areas could have benefited from Sunset Audit Review. Nevertheless, 
those areas that were examined are addressed below in the order 
presented in the performance audit. 

FINDING I 

SINCE JANUARY 1, 1979, THE BOARD OF MEDICAL EXAMINERS HAS IMPROVED 
THE QUALITY AND THOROUGHNESS OF ITS COMPLAINT INVESTIGATIONS 
SIGNIFICANTLY. HOWEVER, SOME CHANGES IN THE COMPLAINT REVIEW 
PROCESS ARE NEEDED. 

Authority To Investigate Complaints and Malpractice Actions. 

The Auditor General finds Arizona's complaint and malpractice 
reporting procedures to be generally superior to those in most 
other states. Much to the credit of the legislature, this has 
enabled the Board to become a recognized leader in the regulation 
of physicians. 

2. Quality and Thoroughness of Complaint Investigation. 

The Auditor General also recognizes that the Board performs a 
thorough investigation of complaints and continually strives to 
better its procedures. This process is ongoing and the quality 
of the Board's work continues to mature. 

PLEASE ADDRESS ALL COMMUNICATIONS TO THE EXECUTIVE DIRECTOR FOR THE BOARD 
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3. Disposition of Complaints. 

The Auditor General further acknowledges that the Board has been 
decisive in its disposition of complaints with the exception of 
those involving fee disputes. On this point, the Board solicits 
the assistance of the legislature in defining whether and to what 
extent it should exercise authority in such matters. 

Timeliness of Review. 

The Auditor General, likewise, notes that the Board has acted with 
dispatch on complaints and that most are decided within six months 
of receipt. Of this, the Board is quite proud, particularly in 
light of the sensitive and complicated nature of its work. 

5. Board Member Involvement of the Complaint Process. 

The Board agrees with the auditor's recommendation "that Board 
member involvement in investigation of complaints be reduced and 
that investigations be conducted increasingly by the Board Staff." 
The Board and its staff have been working toward this end for 
some time and are reviewing a procedure which would eliminate 
Board member involvement in all phases of the investigative process. 

(I 
6. Contact with Complainants is Insufficient. 

The Board agrees with a portion of the auditor's recommendation ... 
"that physician and non-physician complainants be better informed 
of BOMEX investigative procedures." The Board seriously questions 
the benefits to be derived from the auditor's recommendation that therea 
routine interviewing of all complainants for clarification of their 
complaints or follow-up information. The Board plans to include 
a brief description of its review process along with the letter to 
the complainant acknowledging receipt of the complaint. This 
proposed narrative will provide the public and physicians with a 
better understanding of the Board's methods and timetables involved in 
investigating allegations against physicians. Of course, this is 
not to say com@ainants have not or will not be interviewed. Obviously, 
this is a necessary part of some investigations, but not all. 

Use of Informal Interviews Has Been Inappropriate. 

The Auditor General recommends that the Board not use informal 
interviews as frequently as it does, but, instead, suggests in- 
creasing resort to the formal hearing. The Board strongly disagrees 
with the auditor's position for the very reason that the Auditor 
General made this recommendation, that is "by over utilizing the 
(Formal Hearing) process the Board wastes time and resources, and 
delays the resolution of some complaints unnecessarily." As the 
legislature correctly recognized, when it authorized the Board to 
exact discipline in the context of an informal interview, often 
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a trial type hearing is either too cumbersome or too expensive or 
both and yet some procedural protection is desirable. Therefore, 
a good procedure is simply to let the party know the nature of 
the evidence against him and to listen to what he has to say and 
this is the very purpose of the Board's informal interview. Never- 
theless, with the advent of hearing officers, which the legislature 
endorsed just this past session, the Board has channeled an increas- 
ing number of cases to formal hearing setting. This, in turn is 
sure to foster a more balanced approach to disciplinary matters. 

8. Several Doctors Were Not Properly Notified of Complaints. 

This is a moot issue since BOMEX Staff recognized this problem and 
instituted routine notification procedures in January of 1980, a 
fact which is demonstrated in the Auditor General's report which 
states "durinq our review of complaints ... we found ten cases in 
which the ~oard neglected to notify the doctors involved prior to 
the Board's final decision. All ten complaints were received in 

9. Unauthorized Discipline Used by the Board. 

The Board agrees with the Auditor General's recommendation that 
"Board disciplinary authority be expanded to include letters of 
reprimand or concern." The Board's proposed draft legislation 
includes such a provision. However, the problem as addressed by 
the auditors may simply be imagined. A "letter of concern'' does 
not, nor was it meant to constitute discipline. It represents 
only an expression of interest and warning, by the Board, in cases 
where there was insufficient evidence to warrant statutory discipline. 
In other words, although the facts of the particular case may not be 
enough in and of themselves to justify disciplinary action, the 
Board, through a letter of concern, draws the doctor's attention to 
a specific problem and he is advised that if the course or pattern 
of practice continues, disciplinary action will be recommended. 

10. Every Malpractice Action Has Not Been Reported to BOMEX. 

The Auditor General found that insurance companies have not, as 
required by law, reported every malpractice claim or lawsuit to 
the Board. The auditor's recommendation was that penalties be 
added to the provisions of ARS S32-1451.02, for non-compliance with 
this requirement. While the Board has no disagreement with the 
Auditor General's recommendation, the Board very strongly urges 
a review of the intent and purpose of this entire section of law. 
Specifically, the Board believes that the auditing of insurance 
company reporting practices as well as sanctions for non-compliance 
with reporting requirements properly falls within the jurisdiction 
of the Insurance Department - not the Board of Medical ~xaminers. 



Page 4 

11. Board Lacks Enforcement Authority. 

The Board agrees with the Auditor General's recommendation that 
"Board Statutes be amended to specifically establish violations of 
Board orders as grounds for disciplinary action." The Board's 
proposed draft legislation contains such a provision. 

FINDING I1 

THE BOARD OF MEDICAL EXAMINERS HAS BEEN LENIENT IN ITS DISCIPLINE 
OF PHYSICIANS WHO ARE THE SUBJECTS OF MULTIPLE COMPLAINTS. 

The Auditor General has concluded that the Board was lenient - net 
in dealing with physicians generally, but only with a few physic:ans 
found guilty of multiple offenses. On the basis of this finding 
the Auditor General recommended that either the Board develop 
disciplinary guidelines or in the alternative, that the legislatxre 
prescribe specific statutory penalties. The Board disagrees with 4 
the auditor's assessment of the Board's leniency on the following 
grounds. 

First, the judgment of what constitutes lenient disciplinary action 
is a highly subjective one. What may be "lenient" to the Auditor 
General is "cruel and unusual punishment" to the physician in a 
question. 

Second, and a far greater concern to the Board is the yardstick 
used by the Auditor General in making their determination. They 
used guidelines established by California and Michigan. As far as 
can be determined by the Arizona Board these are the only two states • 
who have set guidelines for such circumstances. We are unaware if 
the Auditor General or any other entity has made studies to determine 
the effectiveness of these guidelines on disciplinary action within 
these two states. A phone call to these two states by the Arizona 
Board elicited the fact that the guidelines are not an absolute 
standard and a great deal of discretionary authority is still 
vested with both boards. The result is that the Arizona Board 
seriously questions how two states' guidelines can constitute what 
the Auditor General apparently considers is a universal standard 
for appropriate discipline. 

Finally, the Arizona Board has a real concern with the Auditor # 
General's apparent tunnel vision approach to this Board's disciplin- 
ary activity. The Board believes that discipline serves many and 
sometimes competing interests, including the public's protection 
and rehabilitation of the offender. Depending on the facts and 
circumstances of a given case, different people may weigh these 
interests differently in striking a balance. The Board feels its 
statutory responsibility is to weigh the preservation of public 
health and safety with the potential for rehabilitation of the 
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physician. No arbitary set of standards could better serve this 
end, as, ultimately the public's trust must lie in the collective 
judgment of the Board made up of both lay people and physician 
members. 

FINDING I11 

THE GRANTING OF LIMITED LICENSES HAS BEEN SUBJECTED TO ABUSES AND 
APPEARS TO 3E UNNECESSARY. 

The Board is in complete agreement with the Auditor General's 
recommendation that "provisions for Limited Licenses be eliminated 
from the statutes." The Board's proposed draft legislation repeals 
the section authorizing the issuance of Limited Licenses. 

FINDING IV 

CONFIDENTIAL BOMEX RECORDS ARE NOT ADEQUATELY PROTECTED FROM 
UNAUTHORIZED ACCESS AND REVIEW. 

The Board disagrees with the Auditor General's recommendation "that 
the Board of Medical Examiners maintain better security over its 
confidential records." Since there have been no security breaches 
or other problems with the Board's records since 1913, the Board 
believes that the current security measures provides sufficient 
protection for confidential records and that the potential cost 
will not justify whatever potential increased security might be 
achieved. However, the Board is sensitive to the Auditor General's 
worries and will accept a twenty-four hour security guard should 
the Auditor General's office fund such a position out of their 
appropriation. 

CONCLUSION 
This concludes the Board's response to the formal findings by the 
Auditor General. However, there is one more matter which the 
Board feels it must address. 

While the Board does not believe it would serve any worthwhile 
purpose to discuss the specific cases used as illustration by 
the Auditor General in its formal report, the Auditor General in 
one particular case entitled Board Failure To Discipline Drug 
Abusers Properly (page 45) raises a serious allegation which must 
be addressed. While it may just be an issue of semantics, the 
Auditor General, through a legislative council opinion, suggests 
that the Board's failure to "officially" notify the appropriate 
law enforcement agency of possible violations of State and Federal 
Narcotics Law could result in the members of the Board of Medical 
Examiners being removed as provided in Statute for "continued 
neglect of duty, incompetence, or unprofessional or dishonorable 
conduct. " 
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The Board takes great exception to this implication. While the 
Auditor General is correct that no bureaucratic memorandums 
exchanged hands between law enforcement agencies and this office, 
the Auditor General is also aware that there exists a specific 
group established to provide for a sharing of potential drug abuse 
problems among law enforcement agencies. 

This group, which is entitled the Intra-Agency Compliance Detail, 
is made up of representatives from: 

Department of Public Safety 
Scottsdale Police Department 
Mesa Police Department 
Glendale Police Department 
Tempe Police Department 
Adult Probation Office of Maricopa County 
Maricopa County Attorneys Office 
Federal Drug Enforcement Administration 
Board of Dental Examiners 
Board of Nursing 
Board of Pharmacy 
Board of Medical Examiners 
Board of Osteopathic Examiners 

This group meets on the first Tuesday of each month at the Board 
of Medical Examiners offices to exchange information regarding 
ongoing drug investigations and matters pertinent to both law 
enforcement and the member regulatory agencies. In March 1981, 
the Board of Medical Examiners' Chief Investigator discussed with 
the members of the Intra-Agency Compliance Detail the above-referenced 

(II 

case. As in the past, had any of the member agencies voiced an 
interest in pursuing the physician in question from a criminal point 
of view, a formal directive would have been drafted by the Executive 
Director of the Board of Medical Examiners to that law enforcement 
agency. No agency requested an "official" memo regarding this matter. a 
As an additional comment on this subject, BOMEX is more than a 
little concerned with the almost complete lack of interest among 
prosecutorial agencies of cases involving unlicensed practitioners 
which have been forwarded to those agencies by this Board. The 
catch phrase seems to be that these cases lack "jury appeal" and, 
therefore, go unprosecuted. The Board believes that this creates e 
somewhat of a double standard where the Board acts aggressively 
against physicians who are licensed and who appear to be in violation 
and is totally inactive against non-licensed practitioners. 

In conclusion, the Board of Medical Examiners feels that the Sunset 
Audit was a very positive activity for all the parties involved. a 
The Board will modify its procedures to reach desired results of 
many of the auditor's findings. In addition, those issues which 
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may require legislative responses are addressed in proposed draft 
legislation that will be available for legislative review. 



APPENDIX I 

LEGISLATIVE COUNCIL O P I N I O N  0-8 1 - 16 

May 14, 1981 



TO: Douglas R. Nor ton  
Auditor  Gene ra l  

FROM: Arizona Legis la t ive  Counci l  

RE: Reques t  for Resea rch  a n d  S t a t u t o r y  I n t e r p r e t a t i o n  ( 0 - 8  1- 16) 

This  is in reponse  t o  a r eques t  s u b m i t t e d  on you; behalf  by  Gera ld  A. Silva in a 
m e m o  d a t e d  May 14, 1981. No  input  was  r ece ived  f rom t h e  a t t o r n e y  gene ra l  concerning  
t h i s  reques t .  

FACT SITUATION: 

In acco rdance  wi th  Ar izona  Revised  S t a t u t e s  (A.R.S.) s ec t ion  32-1451, t h e  board  of 
med ica l  examine r s  (board) i nves t iga t e s  and  resolves  compla in t s  aga ins t  l icensed  medica l  
doctors .  The  compla in t  inves t iga t ion  process  t yp ica l ly  involves t h e  fol lowing steps:  

1. ,4 staff  review of t h e  w r i t t e n  compla in t ,  p e r t i n e n t  med ica l  r eco rds  and  t h e  
doc to r ' s  rebut ta l .  

2. A review of t h e  compla in t  by a boa rd  m e m b e r  who m a k e s  a r ecommenda t ion  as 
t o  w h a t  f u r t h e r  s t eps  should b e  taken.  

3. An informal in terv iew by t h e  ful l  boa rd  o r  a n  inves t iga t ional  i n t e rv i ew by t h e  
inves t iga t ing  board  member.  

4. A fo rma l  hear ing  by t h e  board.  

5. i\ f inal  review and decision by t h e  board.  

Act ions  3 and 4 a r e  t aken  only  in s e l e c t  cases. 

QUESTIONS PRESENTED: 

1. Is  i t  proper for  a boa rd  mernber  who i n i t i a t e s  a n  inves t iga t ion  by f i l ing a 
compla in t  wi th  t h e  board t o  a l so  s e r v e  as t h e  inves t iga t ing  boa rd  m e m b e r ,  conduct  t h e  
in fo rma l  i n t e rv i ew wi th  t h e  doc to r  involved, r e c o m m e n d  a c t i o n  by t h e  board  a n d  v o t e  on 
m a t t e r s  r e l a t ing  t o  disciplinary ac t ion?  

2. Should a board mernber who h a s  been  involved in  a n  i n v e s t i p t i o n  of  a cornplaint  
also p a r t i c i p a t e  in a f o r m a l  hea r ing  on  t h e  s a m e  m a t t e r  and  v o t e  on  firla1 disciplinary 
ac t ion?  

DISCUSSION: 

Our rcspanse t o  b o t h  ques t ions  p re sen ted  i s  t h e  s a m e ,  involve similar  
cons idera t ions  and  wi l l  b e  d isc~rssed  together .  

Initially, i t  m l ~ s t  b e  r e c o g n i ~ e d  t h a t  a l l  medical  doc to r s ,  including board  rnern'lers, 
3 r e  o5l iga ted  t o  repor t  t o  t h e  boa rd  information t h e y  rnay h a v e  r e f l ec t ing  on  t h e  

I- 1 



co inpe tency ,  profr?ssional c o n d u c t  o r  inerital o r  physical  c a p a c i t y  of o t h e r  doctors .  The 
f a i l u r e  t o  r epor t  th is  information is i tself  unprofessional  conduct .  A.R.S. s ec t ion  32- 1451, 
subsec t ion  A. 

In performing his dut ies ,  a board  i n e m b e r  m u s t  b e  consc ient ious  and  display good 
f a i t h ,  hones ty  and in tegr i ty .  H e  m u s t  e x e r c i s e  r eason  and avoid capr ic ious  or  a r b i t r a r y  
ac t ion .  These  qual i t ies  a r e  pa r t i cu l a r ly  i m p o r t a n t  s i n c e  individual r i gh t s  could be 
jeopardized  by the i r  neg lec t .  6 7  C.J.S. O f f i c e r s  s e c t i o n  201 (1978). 

Public of f ic ia l s  a r e  p re sumed  t o  a c t  in  good f a i t h ,  a n d  i t  m a y  be a heavy  burden t o  
/show bias o r  prejudice.  Chequinn  Corpora t ion  v. Mullen, 193 A.2d 432 (Sle. 1963). 
Neve r the l e s s ,  i t  has  been  held t h a t  a public  o f f i c e r  i n  a quasi-judicial c a p a c i t y  i s  
disqualif ied t o  s i t  in a p roceed ing  in which  t h e r e  i s * a  c o n t r o v e r t e d  issue as t o  which  h e  h a s  
e x p r e s s e d  a preconceived  view, bias  o r  prejudice.  T h e  o f f i c e r  m u s t  disqualify himself if - - 

7 h e - h a s  prejudiced t h e  c a s e  o r  h a s  given a r easonab le  a p p e a r a n c e  of having prejudiced i t .  
K e n n e c o t t  Copper  Corp .  v. F.T.C., 467 F.2d 6 7  (10th  Cir .  1972); -- Acierno v. Folsom, 337 
A.2d 309 (Del. 1975). I t  i s  f u n d a m e n t a l  t h a t  a quasi- judicial  t r ibunal ,  s imi lar  t o  a cour t ,  
m u s t  not  only be f a i r ,  i t  m u s t  a p p e a r  t o  b e  f a i r .  On ly  thus  c a n  t h e  proceeding  m e e t  t h e  
b a s i c  r equ i r emen t  of d u e  process.  Amos T r e a t  & Co.  v. S.E.C., 306 F.2d 260 (D.c. Cir .  

' 1962); Amer ican  Cyanamid  C o m p a n y  v. F.T.C., 363  F.2d 757 (6 th  Cir .  1966). The  due  
p rocess  considerat ions w e r e  expres sed  as fo l lows  in  N.L.R.B. v. Phelps, 136 F.2d 562,  563  
(5 th  Cir .  1943): 

/xT f a i r  t r i a l  by an unbiased and  non-par t i san  t r i e r  of t h e  f a c t s  i s  of 
t h e  e s sence  of t h e  ad jud ica to ry  p rocess  as well  when t h e  judging is d o n e  in  
an adminis t ra t ive  proceeding  by an admin i s t r a t ive  func t iona ry  as well  as 
when i t  is done  in a c o u r t  by a judge. Indeed,  if t h e r e  i s  any  d i f f e rence ,  t h e  
r igidi ty of t h e  r e q u i r e m e n t  t h a t  t h e  t r i e r  be  impar t i a l  and  unconcerned in 
t h e  resu l t  appl ies  m o r e  s t r i c t l y  t o  a n  a d m i n i s t r a t i v e  adjudica t ion  w h e r e  
many  of t h e  s a f e g u a r d s  which have  been  th rown  around cour t  proceedings  
have,  in t h e  i n t e r e s t  of expedi t ion  and a supposed admin i s t r a t ive  e f f i c i ency  
been  relaxed.  Nor will t h e  f a c t  t h a t  a n  examina t ion  of t h e  r eco rd  shows 
t h a t  t h e r e  was  e v i d e n c e  which would s u p p o r t  t h e  judgment ,  at al l  s a v e  a 
t r ia l  f rom t h e  c h a r g e  of unfa i rness ,  f o r  when t h e  f a u l t  of bias and pre judice  
in a judge f i r s t  r e a r s  i t s  ugly head,  i t s  e f f e c t  r ema ins  throughout  t h e  whole  
proceedings. O n c e  pa r t i a l i t y  appea r s ,  a n d  par t icu lar ly  when,  though 
chal lenged,  i t  i s  unre l ieved  aga ins t ,  i t  t a i n t s  and  v i t i a t e s  al l  of t h e  
proceedings,  and  no  judgrnent based  upon t h e m  m a y  s t and .  

Specif ic  f a c t s  in  e a c h  case d e t e r m i n e  w h e t h e r  a boa rd  m e m b e r  should r ecuse  
hirnself f rom voting on  discipl inary ac t ion .  R e l e v a n t  cons idera t ions  include: 

(a) T h e  subs t ance  of t h e  compla in t .  

(b) Whether  and at w h a t  point  t h e  board  rnernber for rns  and  expresses  conclusory 
opinions. 

(c) The n a t u r e  and  subs t ance  of his  opinions. A gene ra l i zed  convic t ion  o r  point  of 
v iew o n  policy o r  l aw  is n o t  s u f f i c i e n t  t o  disqualify a mernber  of t h e  board  f r o m  voting. 
T h e r e  mus t  be an  a c t u a l  bias  focus ing  on t h e  f a c t s  a n d  doc to r  in t h e  par t icu ldr  c a s e  ~ l n d e r  
inves t iga t ion  be fo re  t h e  board  rnernber i s  disqualif ied.  Arnerican Cynnainid C o m l ~ a n y  L __--- 2 v 
F.T.C supra;  Davis, Admin i s t r a t ive  Law T e x t  s e c t i o n  12.02 ( 1972). -.z, 



(d) Whether  t h e  board inernber's personal  i n t e re s t s ,  incl\lding pecuniary  and 
fami l ia l ,  could be  a f f e c t e d  by a pa r t i cu l a r  resu l t .  These  ex t r aneous  c i r c u m s t a n c e s  a r e  
unre la ted  t o  t h e  m e r i t s  o f  t h e  issues and  c a n n o t  be  rnodified by persuas ive  ev idence  in  t h e  
inves t iga t ion  or  hearing.  Turney v. Ohio,  273 1J.S. 510 (1927). Arizona 's  con f l i c t  of 
i n t e r e s t  laws  wouid specific%lly apply  if a pecuniary  i n t e r e s t  is involved. A.R.S. Ti t le  38, 
c h a p t e r  3, a r t i c l e  8. 

(e) The  board rnernber's prior  relat ionship,  if any, w i t h  t h e  doc to r .  The  s a n e  
considerat ions a s  s t a t e d  in (d) s u p r a  m a y  apply  h e r e  t o  disqualify a board  m e m b e r .  

(f)  The e x t e n t  and  n a t u r e  o f  t h e  board  rnernber's pa r t i c ipa t ion  in  t h e  inves t iga t ion  
and  review process.  In e a c h  case a n  inquiry m u s t  be  whe the r  a board  m e m b e r  has  been  s o  
involved in t h e  process  t h a t  a n y  bias, pre judice  o r  con f l i c t  of  i n t e r e s t  h e  has  t a i n t s  t h e  
e n t i r e  e f f o r t .  Obviously, t h e  less  h e  t a k e s  p a r t  in  t h e  pre l iminary  a s p e c t s  of t h e  process,  
t h e  less  l ikely will any  of his b iases  and  pre judices  i n t rude  i n t o  t h e  f o r m a l  hear ing .  

Prejudgment,  in a m a n n e r  of speaking ,  rnay b e  a built-in consequence  of a n y  
adminis t ra t ive  agency's having mul t ip l e  du t i e s  such  as inves t iga t ive  and judicial funct ions.  
I t  i s  not ,  however,  a violat ion of d u e  process  pe r  se. Pangburn v. C.A.B., 311 F.2d 349 
(1st  Cir .  1962). It  i s  s imply  o n e  m o r e  f a c t o r  t o  cons ider  in addi t ion  t o  t h e  o t h e r  
c i r cums tances  surrounding e a c h  case. 

I t  should b e  noted  in passing t h a t  t h e  admin i s t r a t ive  l a w  d o c t r i n e  of neces s i ty  does  
not  apply t o  t h e  quest ions presented .  T h a t  doc t r ine  would hold t h a t  if t h e  e n t i r e  board 
w e r e  disqualified, i t  could neve r the l e s s  act because  t h e r e  i s  no a l t e r n a t i v e  t r ibunal  
provided by law. An unsa t i s f ac to ry  rul ing i n  t h a t  c a s e  could b e  r ev iewed  on appeal .  
Under  t h e  quest ions presented ,  w e  have  only  t h e  s i t ua t ion  w h e r e  perhaps  o n e  board 
m e m b e r  rnay be disqualified, l e a v i n g  t h e  r ema inde r  of t h e  board  f r e e  t o  act. 

CONCLUSION: 

Applying lega l  s t anda rds  t o  t h e  f a c t s  of a n  individual case o r  cases i s  beyond t h e  
s c o p e  of t h i s  memorandum.  However ,  d u e  process  cons idera t ions  i n d i c a t e  t h a t  i t  m a y  no t  
be proper for  a board rnernber t o  func t ion  as s t a t e d  in t h e  ques t ions  p re sen ted  in  
par t icu lar  ins tances .  In al l  ca ses ,  a board  m e m b e r  should b e  scrupulous in avoid ing  t h e  
a p p e a r a n c e  of bias, pre judice  o r  con f l i c t  of i n t e re s t ,  e v e n  if i t  m e a n s  abs ta in ing  f r o m  
vot ing  in  fo rma l  hearings on  m a t t e r s  w i th  r e s p e c t  t o  which h e  has  been  involved i n  
prel iminary s tages .  

I t  m a y  appea r  b i z a r r e  fo r  a s ingle  person  to act i n  t h e  seve ra l  c a p a c i t i e s  of 
plaint iff ,  inves t iga tor ,  p rosecu to r  a n d  judge in t h e  s a m e  case. You  m a y  wish to 
recommend  a se l f - imposed sepa ra t ion  of t h e  func t ions  wi th  t h e  board's s t a f f  assuming ful l  
responsibi l i ty f o r  conduct ing  inves t iga t ions  and  in fo rma l  i n t e rv i ews  as well as 
adminis t ra t ive  s t anda rds  t o  d e t e r m i n e  qual i f ica t ion  fo r  vot ing  in discipl inary ac t ions .  

cc: Gera ld  A. Silva 
Perf orrnance Audit  .ivlanager 



May 15,  1931 

TO: Douglas R. Nor ton  
Auditor  Gene ra l  

FROM: Arizona Legis la t ive  Counci l  

rn RE: Reques t  for Resea rch  and S t a t u t o r y  In t e rp re t a t ion  (0-81-13) 

This is in response t o  a r e q u e s t  suSrnit ted on your behalf  by Gera ld  A. Silva in a 
m e m o  da ted  Xlay 14, 1981. No  inpu t  was  rece ived  f r o m  t h e  A t t o r n e y  Gene ra l  concerning  
th i s  request .  

F A C T  SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) s ec t ion  32-1451, subsec t ion  A states tha t :  

A. T h e  board  on i t s  own mot ion  m a y  inves t iga t e  any  ev idence  which 
appea r s  t o  show t h a t  a doc to r  of medic ine  is o r  rnay b e  medica l ly  
inco:n?etent  or is or m a y  b e  guil ty of unprofessional  conduc t  or is or rnay b e  
mt?ntnlly or  physically unable  sa fe ly  t o  e n g a g e  in  t h e  p r a c t i c e  of medicine. 

QUESTION: 

D What s t e p s  and procedures '  would c o n s t i t u t e  a proper  inves t iga t ion  conducted  
pursuant  t o  A.R.S. s ec t ion  32- 1451, subsec t ion  A? 

ANSWERS: 

The  ope ra t ive  l anguage  in A.R.S. s ec t ion  32- 1451, sclbsection A, r e l a t ing  t o  t h e  
author i ty  of  t h e  board of med ica l  e x a m i n e r s  (board)  t o  i nves t iga t e  a n y  ev idence  which  
appea r s  to quest ion t h e  professional  c o m p e t e n c e  of a medica l  doctor ,  is not  accompan ied  
by any prec ise  s t a t u t o r y  or r egu la to ry  road rnap f o r  t h e  board t o  fol low in conduc t ing  a 
"proper" invest igat ion.  Within c e r t a i n  gene ra l  s t a t u t o r y  guidelines, t h e  board  has  
admin i s t r a t ive  d iscre t ion  t o  c o n d u c t  t h e  inves t iga t ion  in such  manner  as it  sees fit .  

m 
Administrative agenc ie s  a r e  c r e a t u r e s  of legislat ion wi thout  i nhe ren t  or  common  

law powers. The  gene ra l  ru l e  app l i ed  to s t a t u t e s  g ran t ing  powers  to admin i s t r a t ive  
agenc ie s  is t h a t  t h e y  h a v e  only t h o s e  powers  t h a t  a r e  confe r r ed  e i t h e r  expressly or by 
necessary  implicat ion.  Suther land ,  -- Sta tu t% Const ruc t ion  sec t ion  65.02 (4 th  ed., Sands, 
1972); Corpora t ion  -- Commiss ion  v. Consol ida ted  S t a g e  Cornpany,  63 Ariz. 257, 161 P.2d 

D 11'3 (1945); Garvcy  v. Trew, 6 4  Ariz. 342, 170 P.2d 845 (1946). The  board  of med ica l  
exa rn i r~c r s  rnust follow t h e  d i c t a t e s  of t h e  Ar izona  Revised  S t a t u t e s  in  exerc is ing  i t s  
admin i s t r l t i ve  p o x e r s  and dut ies  r e l a t ing  to inves t iga t ions  as we11 a s  e v e r y  o t h e r  m a t t e r .  

In t h a t  t h e  s t a t u t e s  d o  n o t  p re sc r ibe  t h e  p rec i se  componen t s  of a proper  
invest igat ion for t h e  board,  r e f e r e n c e  rnust b e  rnade t o  t h e  rncaning of t h e  ope ra t ive  t e r m  

@ in t h e  ci:aSling stat~l te .  It is a n  elcrnent ' iry 2rinciple of s t , l t t l to ry  cons t ruc t ion  t h a t  e a c h  
.word in a s t a t u t e  will  be given e f f e c t .  Suther land ,  s ec t ion  46.06; --- S t a t e  v. Sups-ior C o u r t  
fo r  --- 'vl'iri(-.sya - -- -I - --- - . C o l ~ n t y ,  - 113 Ariz. 243, 550 P.2d 626 (1976). T h e  words  of a s t a t u t e  a r e  t o  be  



given the i r  cornmon rneaning unless i t  a p p e a r s  f r o m  t h e  c o n t e x t  o r  o the rwise  t h a t  a 
d i f f e ren t  meaning  i s  in tended.  Ross  v. Industr ial  Commission,  112 Ariz. 253, 540 P.2d 
1234 (1975). According  t o  - Blacks Law Dic t ionary ,  S t h ~ d i t i o n  (1979), t h e  word 
"invest igate" means: 

To follow up s t e p  by s t e p  by p a t i e n t  inquiry o r  observa t ion .  T o  t r a c e  o r  t o  
t rack;  t o  s e a r c h  in to ;  t o  exarn ine  and  inqui re  i n t o  wi th  c a r e  and  accu racy ;  t o  
find o u t  by c a r e f u l  inves t iga t ion;  examina t ion ;  t h e  t a k i n g  of ev idence;  a 
l ega l  inquiry. 

The re  is genera l  a g r e e m e n t  t h a t  inves t iga t ions  by gove rnmen t  off icials ,  which m a y  b e  
held in pr iva te ,  a r e  i n fo rma l  proceedings  t o  ob ta in  in fo rma t ion  t o  govern  f u t u r e  ac t ions ,  
have  no pa r t i e s  and  a r e  no t  proceedings  in  which a c t i o n  i s  t a k e n  aga ins t  anyone.  Bowles 
v. Baer, 142 F.2d 787, 788 (1944). -- 

A.R.S. s ec t ions  32- 1451 and  32- 1451.01 p re sc r ibe  c e r t a i n  guidel ines which 
condit ion any inves t iga t ion  by t h e  board  i n t o  t h e  c o m p e t e n c e  of a med ica l  doctor .  In t h e  
exe rc i se  of i t s  i nves t iga t ive  a u t h o r i t y ,  A.R.S. s e c t i o n  32-1451.01, subsec t ion  A provides 
t h a t  t h e  board and i t s  employees  sha l l  have  access to ,  f o r  t h e  purpose  of examinat ion ,  any  
documen t s  o r  r eco rds  held by r e l e v a n t  p a r t i e s  if t h e  d o c u m e n t s  o r  r eco rds  r e l a t e  t o  
medica l  compe tence ,  unprofessional  c o n d u c t  o r  t h e  m e n t a l  o r  physical  ab i l i ty  of a doc to r  
of medic ine  t o  safe ly  p r a c t i c e  medic ine .  

Since persons involved in  m a t t e r s  r e l a t ing  t o  t h e  professional  c o m p e t e n c e  of a 
l icensed medica l  doc to r  rnay b e  r e l u c t a n t  t o  provide a l l  neces sa ry  informat ion ,  A.R.S. 
sec t ion  32-1451.01, subsec t ion  B provides  t h a t  t h e  board  on i t s  own in i t i a t i ve  o r  upon t h e  
applicat ion of any person involved i n  t h e  inves t iga t ion  m a y  i ssue  subpoenas  compel l ing  t h e  
a t t e n d a n c e  and t e s t imony  of r e l e v a n t  wi tnesses  o r  demanding t h e  production of r e l evan t  
documents .  Subpoenas issued by t h e  board  a r e  sub jec t  t o  e n f o r c e m e n t  by t h e  super ior  
cou r t .  

A.R.S. s ec t ion  32-1451.01, subsec t ions  C, D and  E prescr ibes  c e r t a i n  o t h e r  
procedural  r equ i r emen t s  t o  which  t h e  board  m u s t  a d h e r e  in  t h e  e x e r c i s e  of i t s  
inves t iga t ive  responsibilities. Subsec t ion  C provides in s u b s t a n c e  t h a t  p a t i e n t  records  
obta ined  by t h e  board as t h e  r e su l t  of any  inves t iga t ion  p rocedure  no t  be  rnade  avai lab le  
t o  t h e  if t h e  r eco rds  could b e  used t o  ident i fy  t h e  p a t i e n t  o r  his family.  Subsect ion 
E of A.R.S. s ec t ion  32- 1451.01 provides  t h a t ,  while hospi ta l  records ,  med ica l  s t a f f  
records,  medica l  s ta f f  rev iew c o m m i t t e e  r eco rds  and  r e l a t e d  sou rces  of informat ion  a r e  
to be avai lab le  t o  t h e  board  as necessa ry  during e a c h  professional  c o m p e t e n c e  
examinat ion ,  t h e  board  is r equ i r ed  t o  t a k e  such  s t e p s  a s  a r e  necessa ry  t o  ensu re  t h a t  such  
informat ion  remains  conf ident ia l .  A.R.S. s ec t ion  32- 1451.01, subsec t ion  D e v e n  provides 
a genera l  excrnption t o  t h e  boa rd  f r o m  t h e  o the rwise  appl icable  doc to r -pa t i en t  shield of 
privileged cornrnunicat ions in t h e  e x e r c i s e  of i t s  inves t iga tory  responsibilities. Subsect ion 
D fu r the r  provides t h a t  t h e  boa rd  and i t s  employees, r e p r e s e n t a t i v e s  and  agen t s  a r e  
required t o  keep in conf idence  t h e  narnes of any  pa t i en t s  whose  records  a r e  rev iewed 
during t h e  c:ourse of a n  inves t iga t ion .  

The invest igat ion r e l a t ing  t o  professional  cornpetence  a l ~ t h o r i ~ e d  by A.R.S. s ec t ion  
32-1451, s l ~ b s e c t i o n  A is  bas ica l ly  t h e  f i r s t  s t e p  in ins t i tu t ing  a discipl inary proceeding  
agains t  a rnedical doctor .  A.R.S. s ec t ion  32-1451, subsec t ion  C provides t h a t ,  if ,  in t h e  
opinion of t h e  bodrd, t h e  in fo rma t ion  p re sen ted  quest ioning t h e  professional  co rnpe tence  
of a rncdical doc to r  is o r  rnay b e  t r u e ,  t h e  board m a y  r eques t  a n  informal  in terv iew wi th  



t h e  doctor  concerned .  I f  t h e  d o c t o r  r e fuses  t h e  in fo rma l  i n t e rv i ew invi ta t ion  o r  if t h e  
resu l t s  of the  in t e rv i ew i n d i c a t e  t h a t  a l i cense  suspension o r  revocat ion  rnight b e  in o rde r ,  

I) t h e  s ta tu tor i ly  prescr ibed  f orrnal  coin plaint  and hea r ing  process  applies. O n  t h e  o t h e r  
hand,  if t h e  informal  i n t e rv i ew,  t o g e t h e r  wi th  such  c o m p e t e n c e  examina t jon  r e p o r t s  as 
a r e  :!eeined necessary  by t h e  board ,  i nd ica t e  t h a t  t h e  in fo rma t ion  r e l a t ing  t o  med ica l  
inco;npetency o r  gui l t  of unprofessional  c o n d u c t  o r  t h e  physical o r  m e n t a l  inabi l i ty  t o  
s a fe ly  engage in t h e  p r a c t i c e  of med ic ine  is t r u e  but  no t  of su f f i c i en t  ser iousness t o  ,meri t  
l i cense  suspension o r  r evoca t ion ,  t h e  board  m a y  issue a d e c r e e  of censu re  o r  f i x  a t e r m  
and conditions for  probat ion ,  o r  both.  

A.R.S. s e c t i o n  32-1451, subsec t ion  C, does  no t  p re sc r ibe  any  grounds f o r  
de termining  t h e  ser iousness  of t h e  in fo rma t ion  r ece ived  concerning  t h e  c o m p e t e n c y  of a 
l i cen t i a t e .  Applicat ion of a r u l e  of reason sugges ts  t h a t  ser iousness  should be  de ter rn ined  
by a n  assessment  of po ten t i a l  h a r m  t o  pa t i en t s ,  no t  by a ba lancing  of t h e  M.D.'s soc i e t a l  

D value.  

There is, unquest ionably,  a conf l i c t  wi th  r e s p e c t  t o  p e r m i t t e d  inves t iga t ion  
procedures  under A.R.S. s e c t i o n  32- 1451, subsec t ions  C and D. In c o n t r a s t  t o  A.R.S. 
s ec t ion  32-1451, subsec t ion  C, subsec t ion  D provides t h a t  i f ,  in t h e  opinion of t h e  board,  
t h e  cha rge  is o r  m a y  b e  t r u e ,  t h e  board  i s  requi red  t o  s e r v e  on t h e  doc to r  a summons  and 

rn cornplaint requiring a hea r ing  b e f o r e  t h e  board. I inder  subsec t ion  D, t h e  only r equ i r emen t  
f o r  advancemen t  of a c h a r g e  t o  t h e  cornplaint  s t a g e  is t h a t  i t  i s  o r  m a y  be  t rue .  Unlike 
the  c a s e  under subsec t ion  C, t h e r e  i s  no r e f e r e n c e  under subsec t ion  D t o  an  in fo rma l  
hear ing  a t  which t i m e  t h e  board  m a y  issue a d e c r e e  of censu re  o r  f i x  a t e r m  of probat ion  
in response t o  a less  ser ious  cha rge .  T o  c l a r i fy  t h e  inconsistency be tween  A.R.S. s ec t ion  
32-1451, subsect ions C and D, your  o f f i c e  rnay wish t o  r ecommend  c o r r e c t i v e  leg is la t ion  
t o  t h e  Legislature.* 

Once  a professional  c o m p e t e n c e  inves t iga t ion  aga ins t  a med ica l  doc to r  has  r eached  
t h e  formal  cornplaint  and  hea r ing  s t a g e ,  t h e  board  i s  requi red  t o  s e c u r e  f r o m  t h e  med ica l  
doc to r  being inves t iga t ed ,  pu r suan t  t o  A.R.S. s ec t ion  32-1451, subsec t ion  E, s u c h  men ta l ,  
physical and ,medical c o m p e t e n c e  examina t ions  as a r e  requi red  t o  ful ly inform i tself  w i th  
r e spec t  t o  t h e  compla in t .  A.R.S. s ec t ion  32-1451, subsec t ion  H prescr ibes  t h e  s a m e  
subpoena author i ty  f o r  t h e  board  in t h e  adjudica t ion  of cornplaints  and  fo rma l  hear ings  as 
is t h e  c a s e  in t h e  inves t iga t ion  s t a g e .  O n c e  a professional  c o m p e t e n c e  inves t iga t ion  
aga ins t  a rnedical doc to r  r e a c h e s  t h e  f o r m a l  cornplaint  and hear ing  s t age ,  t h e  med ica l  
doc to r  has c e r t a i n  d u e  process  procedura l  gua ran tees  pursuant  t o  A.R.S. s ec t ion  32-1451, 
subsect ions F, G, I and  K.  Subsec t ion  G provides, f o r  example ,  t h a t  t h e  doc to r  m a y  b e  ' present  a t  the  hear ing  in person  t o g e t h e r  wi th  such  counsel  and witnesses,  if any,  as h e  o r  
s h e  rnay select .  

* This inconsistency developed following t h e  passage  of ornnibus rnedical m a l p r a c t i c e  
legislat ion I n  1976. 
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CONCLUSION: 

There  is no s t a t u t e  o r  regula t ion  i n  A r i ~ o n a  which p re sc r ibes  s p e c i f i c  inves t ida t ive  
p rocedures  f o r  t h e  board  of inedical  exarniners .  R e v i e w  of l a w s  governing o t h e r  
professional  or  occupat ional  l icensing boards  f a i l ed  t o  i n d i c a t e  a n y  s t a t u t e s  which 
spec i f ica l ly  prescr ibe  inves t iga t ive  procedures .  T h e  l eg i s l a t ive  i n t e n t  in  Arizona seerns  
c l ea r ly  to l eave  inves t iga t ive  p rocedures  at t h e  a d m i n i s t r a t i v e  d iscre t ion  of e a c h  
pa r t i cu l a r  licensing board. 

With r e spec t  t o  rnedical  doc to r s  and  in t h e  c o n t e x t  of A.R.S. s ec t ions  32-1451 and 
r) 

32-1452, a "proper" inves t iga t ion  by t h e  boa rd  of rnedical  e x a m i n e r s  migh t  inc lude  t h e  
fol lowing steps: 

1. Invest igate t h e  s o u r c e  and  n a t u r e  of t h e  e v i d e n c e  p r e s e n t e d  bringing t h e  
professional  conduct ,  c o m p e t e n c e  and ab i l i t y  t o  s a f e l y  e n g a g e  i n  rnedical  p r a c t i c e  of t h e  
m e d i c a l  doctor  i n to  quest ion.  T o  th is  end,  t h e  board  cou ld  access, f o r  t h e  purpose of 
examina t ion ,  t h e  books and  r eco rds  of t h e  person  being inves t iga t ed .  

2. Interview p a t i e n t s  of t h e  med ica l  d o c t o r  being i n v e s t i g a t e d  and  examine  the i r  
med ica l  records  notwi ths tanding  t h e  conf iden t i a l  n a t u r e  of t h e  doc to r -pa t i en t  
relat ionship.  

3. Revie* hospital  records ,  rnedical  s t a f f  r eco rds  and  medica l  s ta f f  rev iew 
c o m m i t t e e  records re la t ing  t o  t h e  med ica l  doc to r  being inves t iga t ed .  

4. Issue subpoenas,  as necessary ,  cornpell ing t h e  a t t e n d a n c e  and tes t imony of 
wi tnesses  o r  t h e  production of documen t s  r e l a t i n g  t o  t h e  professional  c o m p e t e n c e  of any 
medica l  doc to r  under inves t iga t ion;  

5. Require t h a t  t h e  medica l  d o c t o r  being i n v e s t i g a t e d  s u b m i t  t o  such  rnedical,  
physical  and  menta l  c o m p e t e n c e  examina t ions  as a r e  r equ i r ed  to rev iew t h e  na tu re  of t h e  
ev idence  concerning t h e  professional  c o m p e t e n c e  of t h e  rnedical  doc to r .  

6 .  Afte r  assembling and  assess ing  a l l  of t h e  e v i d e n c e  developed pursuant  t o  t h e  
pre l iminary  invest igat ion aga ins t  t h e  gene ra l ly  a c c e p t e d  c o m p e t e n c e  s t anda rds  fo r  t h e  
profession,  t h e  board should d e t e r m i n e  w h e t h e r  a n  in fo rma l  i n t e r v i e w  wi th  t h e  medica l  
doc to r  is necessary. If i t  appea r s  at th is  s t a g e  t h a t  t h e  ev idence  p re sen ted  i s  of suf f ic ien t  
g rav i ty  t h a t  l icense  suspension o r  r evoca t ion  rnight b e  in o rde r ,  t h e  board  is required t o  
? 
Issue a fo rma l  compla in t  and  provide fo r  a hear ing .  T h e r e  i s  a n  incons is tency  h e r e  in t h a t  
t h e  o p e r a t i v e  s t a t u t e  a l so  provides t h a t  if t h e  in fo rma t ion  p re sen ted  re la t ing  t o  
professional  c o m p e t e n c e  is o r  m a y  be  t r u e ,  w i t h  no  assessrnent  as to re l a t ive  seriousness,  
t h e  board  m a y  move d i r ec t ly  to t h e  compla in t  a n d  f o r m a l  hea r ing  s t age .  

The  Soard has s imi lar  i nves t iga t ive  a u t h o r i t y  fo l lowing t h e  f i l ing  of a cornplaint t o  
develop  necessary ev idence  conce rn ing  t h e  m a t t e r  in quest ion.  If t h e  ev idence  presented  
at  t h e  inforrnal in terv iew is  not  of suf f ic ien t  g rav i ty  t o  w a r r a n t  l i cense  suspension o r  
revocat ion ,  t h e  board rnay p roceed  t o  issue a d e c r e e  of c e n s u r e  o r  f i x  a t e r m  of probation,  
o r  both. The rnajor problem in  th is  r ega rd  is t h a t  t h e r e  a r e  n o  s p e c i f i c  s t a t u t o r y  s t anda rds  
by which t h e  Soard rnay e v a l u a t e  t h e  scr iousncss  of t h e  in fo rma t ion  rece ived  concerning  
t h e  l icent ia te ' s  ctctivities. 



,4pplication of a rule of re-ason sugges ts  t h a t  ser iousness  rhould be dett3rinined by 
a n  asscssrnent  of po ten t i a l  harrn t o  pa t i en t s ,  no t  by a ba lancing  of t h e  V.D.'s soc i e t a l  
value. 

D If t h e  board of rnedical exarniners  has  f a i l ed  t o  i n v e s t i g a t e  a l lega t ions  concerning  
t h e  professional c o m p e t e n c e  of a med ica l  doc to r  brought  pursuant  t o  A.R.S. s ec t ion  
32-1451, subsec t ion  A with  suf f ic ien t  vigor on  t h e  grounds t h a t  t h e  r e l evan t  s t a t u t e s  a r e  
unnecessari ly vague, app ropr i a t e  c o r r e c t i v e  leg is la t ion  could  b e  recornrnended t o  t h e  
Legislature.  However,  given t h e  genera l  complex i ty  in  ques t ions  of professional  conduct ,  
c o m p e t e n c e  and abi l i ty  t o  s a fe ly  engage  in  rnedical  p r a c t i c e  r e l a t ing  t o  medica l  doctors  

D as well as every  o t h e r  profession, a n y  a t t e m p t  t o  p re sc r ibe  s p e c i f i c  inves t iga t ive  
procedures  could b e  coun te rp roduc t ive  a n d  a r t i f i c i a l ly  l i in i t  t h e  board in  c e r t a i n  
discipl inary c i rcumstances .  

Your  of f ice  m a y  a l so  wish t o  r e c o m m e n d  c o r r e c t i v e  leg is la t ion  t o  t h e  Legis la ture  
with r e s p e c t  t o  t h e  u s e  of informal  in terv iew by t h e  board. 

B 
cc: Gera ld  A. Silva 

Pe r fo rmance  Audit  Manager 



T 0: Douglas R. Nor ton  
Auditor  Gene ra l  

FROM: Arizona Leg i s l a t ive  Counci l  

May 21, 1981 

RE: Reques t  for  X e s e a r c h  and S t a t u t o r y  In t e rp re t a t ion  (0 -81 -14)  

This is in response t o  a f orrnal  r eques t  s u b m i t t e d  on your behalf  by Gera ld  A. Si lva 
i n  a ~ n e r n o  da ted  May 14, 1981. No  input  h a s  been  r ece ived  f ro ln  t h e  A t t o r n e y  Gene ra l  
concerning  th is  request .  

F A C T  SITUATION: 

Ar izona  Revised S t a t u t e s  (A.R.S.) sec t ion  32-1451, subsec t ions  C and D a l lows  t h e  
board of medica l  e x a m i n e r s  (board)  t o  hold informal  i n t e rv i ews  or f o r m a l  hear ings  if, in  
t h e  opinion of t he  board, i t  a p p e a r s  a doc to r  is o r  m a y  be medica l ly  incompe ten t ,  gui l ty  of 
unprofessional conduct  or o t h e r w i s e  unable  t o  safe ly  engage  in  t h e  p r a c t i c e  of medicine.  

During t h e  c o u r s e  of i t s  r ev i ew of compla in ts  and m a l p r a c t i c e  repor ts ,  t h e  board 
has, for t h e  m o s t  pa r t ,  e l e c t e d  t o  in i t ia l ly  conduc t  i n fo rma l  in terv iews,  pursuant  t o  A.R.S. 
sec t ion  32-1451, subsec t ion  C, r a t h e r  t h a n  f o r m a l  hearings.  A s  a resul t ,  in  s o m e  cases, 
lengthy  delays of 90  days or  m o r e  have  occu r red  because  d o c t o r s  ca l l ed  b e f o r e  t h e  board  
were  unable t o  appea r  at t h e  t i m e  of  t h e  board's q u a r t e r l y  mee t ing ,  fa i led  t o  a p p e a r  at 
t h e  t i m e  scheduled,  or r e fused  t o  respond t o  ques t ions  of t h e  boa rd  at t h e  informal  
interview. 

QUESTIONS PRESENTED: 

1. IJnder w h a t  l ega l  and  o t h e r  c i r c u m s t a n c e s  should a f o r m a l  hear ing  b e  held in  
lieu of or in addi t ion  t o  an  in fo rma l  in terv iew? 

2. What a r e  t h e  r ami f i ca t ions ,  if any,  when t h e  board  is unable  to t a k e  
disciplinary a c t i o n  aga ins t  a doc to r  because  of l eng thy  delays,  and  t h e  d o c t o r  
i s  involved in subsequen t  violat ions of t h e  rnedical p r a c t i c e s  act? 

ANSWERS: 

1. The full t e x t  of A.R.S. s ec t ion  32-1451, subsec t ions  C and D s t a t e s  t ha t :  

C. If, in  t h e  opin ion  of t h e  board,  i t  a p p e a r s  such  informat ion  is o r  
m a y  b e  true,  t h e  boa rd  m a y  r eques t  a n  informal  i n t e rv i ew wi th  t h e  doc to r  
concerned ,  If t h e  d o c t o r  r e fuses  such  invi ta t ion  or if h e  a c c e p t s  t h e  s a m e  
and if t he  r e su l t s  of such  in t e rv i ew ind ica t e  suspension or  r evoca t ion  of 
l icense might  b e  in o rde r ,  t h e n  a compla in t  shai l  be  issued and a f o r m a l  
hear ing  shall be had i n  compl i ance  wi th  tile subsequent  subsec t ions  of th is  
sec t ion .  I f ,  d t  such  i n f o r m a l  in terv iew,  t oge the r  wi th  such  menta l ,  physical  
or  rnedical c o r n p e t e n c e  examina t ion  a s  t h e  b m r d  dcerns necessary,  t h e  
board fir& t h e  i n f w l n a t i o n  provided under subsec t ion  ,4 of th is  s ec t ion  to be 



t r ~ e  b u t  not  of su f f i c i en t  ser iousness  t o  m e r i t  suspension o r  r evoca t ion  of 
l icense,  i t  m a y  t a k e  e i t h e r  o r  bo th  of t h e  fol lowing act ions:  

1. Issue a d e c r c e  of censure .  
2. Fix such  period and t e r m s  of probat ion  best  a d a p t e d  t o  p r o t e c t  t h e  

public hea l th  and  s a f e t y  and  r ehab i l i t a t e  or  e d u c a t e  t h e  doc to r  concerned .  
Such probation, if d e e m e d  necessary ,  m a y  inc lude  t e m p o r a r y  suspension o r  
res t r ic t ion  of t h e  doctor 's  l icense  t o  p r a c t i c e  medicine.  Fa i lu re  t o  c o m p l y  
wi th  any  such probat ion  shall b e  c a u s e  fo r  f i l ing  a summons,  compla in t  and 
n o t i c e  of hea r ing  pursuant  t o  subsec t ion  D of th i s  s e c t i o n  based  upon t h e  
informat ion  cons idered  by  t h e  board  at t h e  in fo rma l  i n t e rv i ew and a n y  o t h e r  
a c t s  or c o n d u c t  a l leged  t o  b e  in v io la t ion  of th is  c h a p t e r  o r  ru les  and  
regula t ions  a d o p t e d  by t h e  board  pu r suan t  t o  this  chap te r .  

D. If, in  t h e  opinion of t h e  board ,  i t  a p p e a r s  such  cha rge  is or m a y  b e  
t rue ,  t h e  board  shall s e r v e  on such  d o c t o r  a summons  and compla in t  ful ly 
s e t t i n g  f o r t h  t h e  conduc t ,  inabi l i ty  o r  i n c o m p e t e n c e  conce rned  and  
r e t u r n a b l e  a t  a hea r ing  t o  b e  held b e f o r e ' t h e  b m r d  in no t  l e s s  t h a n  t h i r t y  
days the re f rom,  s t a t i n g  t h e  t i m e  and  p l ace  of such  hearing. 

Therefore ,  as prescr ibed  by s t a t u t e ,  if a doc to r  is accused  of be ing  medica l ly  
incompe ten t ,  gui l ty of unprcfess ional  c o n d u c t  or men ta l ly  o r  physically unab le  t o  s a f e l y  
engage  in t h e  p r a c t i c e  of  medicine,  t h e  board  m a y  reques t  a n  informal  i n t e rv i ew wi th  t h e  
doctor .  If t h e  doc to r  r e fuses  t h e  invi ta t ion  t o  a p p e a r  at t h e  informal  i n t e rv i ew or if t h e  
doctor  a c c e p t s  t h e  inv i t a t ion  and  t h e  r e su l t s  of t h e  interview" . . . i nd ica t e  suspension o r  
revocat ion of (sic) l i cense  migh t  b e  in order ,  t h e n  a compla in t  shal l  b e  issued a n d  a f o r m a l  
hear ing  shal l  b e  h a d .  . . ." A.R.S. s ec t ion  32-1451, subsec t ion  C. If, at t h e  inforrnal  
interview, t h e  board  f inds t h e  accusa t ions  aga ins t  t h e  d o c t o r  a r e  t rue ,  b u t  no t  of 
suf f ic ien t  ser iousness t o  rneri t  suspension o r  revocat ion  of his license, t h e  board  could 
impose  sanct ions  on t h e  doc to r  l e s s  burdensome t h a n  suspension or r evoca t ion  of his  
license. 

Informal i ty  is a ha l l rna rk 'o f  a n  adrnin is t ra t ive  proceeding. 2 Am. Jur. 2d 
Adminis t ra t ive  Law s e c t i o n  342; A.R.S. s e c t i o n  41-1010,' subsec t ion  A; F i t z p a t r i c k  v. 
Board of Medical  Examiners' ,  96 Ariz. 309, 394 P.2d 423 (1964). A for rna l  p rocedure  is 

,/ c h a r a c t e r i z e d  by t h e  avai lab i l i ty  of t e s t i m o n y  of witnesses,  s tenographic  records,  br iefs ,  
a rgumen t s  and  f indings of f a c t  o r  opinion. On t h e  o t h e r  hand, t h e - ~ u r p o s e  of a n  in fo rma l  
adminis t ra t ive  adjudica t ion  is t o  a r r i v e  a t  decisions based upon inspect ion  or  t o  dispose of 
compla in ts  by consen t  o r  b y  correspondence .  2 Am. Jur. 2d Admin i s t r a t ive  Law sec t ion  
3 42. 

Genera l ly ,  t h e  inforrnal  i n t e rv i ew process  would b e  a c c e p t a b l e  if a compla in t  
r e f e r s  t o  conduc t  which would not  a p p e a r  t o  b e  su f f i c i en t  t o  w a r r a n t  suspension o r  
revocat ion  of a l icense  b u t  could b e  disposed of by consen t  or cor respondence .  Only in 
t hose  c a s e s  where  t h e  harsh pena l ty  of s ~ s p e n s i o n  or revocat ion  of a l i cense  i s  possible 
would a for rna l  hearing,  wi th  i t s  p rocedures  fo r  a t t e n d a n c e  of witnesses,  admin i s t r a t ion  of 
oa ths  and w r i t t e n  findings of f a c t  and opinion, b e  required. 

2. The re  is no s t a t u t o r y  provision or  a n y  c a s e  law which provides fo r  i nc reased  
punishment aga ins t  a doc to r  who i s  under  suspicion f o r  a violat ion of t h e  med ica l  I) 
prac t i ce s  a c t  who subseq r~en t ly  is involved in a n o t h e r  violation of  t h e  act. In such a case ,  
t he  board could  p roceed  pursuant  t o  A.R.S. s e c t i o n  32-1451 and,  if t h e  c h a r g e  is found to 
b e  t rue ,  censu re  or  p l a c e  t h e  doc to r  on  probat ion  o r  suspend or  r evoke  t h e  l i cense  of t h e  
doctor .  

Clcncrally, a n  ddr-ninistrative body is l iable for  nonfcasance  when t h e  d u t y  is 
minister ial  and  t h e  f a i l u r e  t o  p e r f o r m  is t h e  p rox ima te  c a u s e  of t h e  injury sustained.  



Industrial Commission v. Superior  Cour t  5 Ariz.  App. 100, 423 P.2d 375 (1967); 73 C.J.S. --- 
Public  Adminis t ra t ive  Bodies and  P rocedure  sec t ion  15. Addit ional ly,  Ar izona  law - 
provides t h a t  a s t a t e  o f f i c e r  is n o t  p e r s o n a l l ~ l i a b l e  for  an injury resul t ing f r o m  his act o r  
omrnission in a public c a p a c i t y  where  t h e  act or ornission was t h e  r e s u l t  of t h e  e x e r c i s e  of 
discret ion v e s t e d  in him if t h e  exe rc i se  of t h e  d iscre t ion  was  d o n e  in  good f a i t h  wi thout  
warlton d is regard  of his s t a t u t o r y  duties .  A.R.S. sec t ion  41-621, subsec t ion  G. 

Thus, depending on t h e  f a c t s  of e a c h  case ,  t h e  board could  b e  potent ia l ly  l iable if 
discipl inary a c t i o n  aga ins t  a doc to r  is delayed and su3scquent  violat ions a r e  c o m m i t t e d  by 
t h e  doctor .  

CONCLUSIONS: 

1. A f o r m a l  hea r ing  should b e  held agains t  a doctor  accused  of a violat ion of t h e  
rn medica l  p r a c t i c e s  act if t h e  doc to r  re fuses  a reques t  fo r  an informal  in terv iew wi th  t h e  

board or  if, in t h e  opinion of t h e  board  o r  a f t e r  a n  informal  in terv iew,  t h e  board  be l ieves  
t h a t  suspension or  revocat ion  of t h e  l icense  of t h e  doc to r  may  b e  warranted .  

2. The s t a t u t e s  and c a s e  l a w  a r e  s i len t  as t o  t h e  r ami f i ca t ions  in t h e  c a s e  of a 
doctor  who i s  under  suspicion f o r  a violat ion of t h e  med ica l  p r a c t i c e s  act who 

D subsequr-ntly is involved in a n o t h e r  violat ion of t h e  act. 

cc: Gerald  A. S i lva  
P e r f o r m a n c e  Audi t  Manager 

D 



May 14, 1981 

TO: Douglas R. Nor ton  
Auditor Gene ra l  

b FROM: Arizona Legis la t ive  Counci l  

RE: Reques t  fo r  Resea rch  and  S t a t u t o r y  In t e rp re t a t ion  (0 -5  1- 12) 

D This is in response t o  a r e q u e s t  s u b m i t t e d  on your behalf by  Gera ld  A. Silva in a 
m e m o  d a t e d  May 14, 1981. No inpu t  was  rece ived  f r o m  t h e  a t t o r n e y  gene ra l  conce rn ing  
th is  request .  

FACT SITUATION: 

b Arizona  Reviszd  S t a t u t e s  (A.R.s.) s zc t ion  32-1451, subsec t ion  A requi res  t h a t  t h e  
board  of medica l  examine r s  ( b o x d )  not i fy  a doctor  when i n f x m a t i o n  i s  r ece ived  
indica t ing  t h a t  t h e  doc to r  i s  o r  m a y  b e  gui l ty  of medica l  i ncompe tence ,  unproft?ssional 
conduct ,  o r  is o therwise  unable sa fe ly  t o  engage  in t h e  p r a c t i c e  of medicine: 

The  board  sha l l  not ify t h e  doc to r  a b o u t  whom such  informat ion  h a s  been  
rece ived  as t o  t h e  c o n t e n t  of  such informat ion  within o n e  hundred t w e n t y  
days  of r ece ip t  of such  informat ion .  

* * * 
B 

I t  a p p e a r s  t h a t  in s eve ra l  ca ses ,  t h e  board has  not  not i f ied  t h e  doctor  involved t h a t  a 
co:nplaint  al leging ,misconduct was  r ece ived  by t h e  board. 

QUESTIONS PRESENTED: 

B 1. Is t h e  hoard  requi red  t o  no t i fy  t h e  doc to r  involved i n  al l  ca ses  when a compla in t  
is rece ived?  

2. If not ,  wha t  a r e  t h e  c i r c u m s t a n c e s  i n  which t h e  board  i s  not  requi red  t o  not i fy  
t h e  d o c t o r  involved? 

D 
3. What .ire t h e  lega l  and o t h e r  ramif ica t ions  of fai l ing t o  not i fy  t h e  d o c t o r  i n  

ca ses  wh.a-e such not i f ica t ion  Is requi red?  

ANSWERS: 

IV- 1 



3. S c e  discussion. 

1. The  principal  issue i s  whe the r  t h e  c i t e d  pass3ge of s t a t u t e  i s  d i r e c t o r y  o r  
rnandatory.  T h e  word  "directory" is de f ined  as a s t a t u t o r y  provision which is a m e r e  
d i r ec t ion  o r  ins t ruc t ion  having  no  obl iga tory  fo rce .  Black's L a w  Dic t ionary  414 (5 th  ed. 
1979). "S4andatory" is def ined  as i i npe ra t ive  or a c o m m x d .  - Id. at 8x7. 

Although l anguage  m a y  a p p e a r  t o  b e  manda to ry  in an absolu te  s ense ,  i t  m a y  b e  # 
d e e ~ n e d  d i r ec to ry  in e f f e c t  when t h e  purpose of t h e  l eg i s l a tu re  in enac t ing  t h e  s t a t u t e  c a n  
b e s t  b e  c a r r i e d  o u t  by such a cons t ruc t ion .  Valley Rank v. !vllalcolm, 23  Ariz. 395 (1922); 
D e p , ~ r t ~ n e n t  of R e v e n u e  v. Sou the rn  Union -- G a s  C'o., 119 Ariz. 512 (1978). T h e  words  " t h e  
boa rd  shal l  not ify t h e  doctor"  a p p e a r  t o  a l low t h e  board  no option. I t  i s  necessary ,  
however ,  t o  d e t e r m i n e  w h e t h e r  a m a n d a t o r y  cons t ruc t ion  i s  indeed requi red .  No  
fo rma l i s t i c  r u l e  of g r a m m a r  o r  word  f o r m  should s t a n d  in t h e  way of ca r ry ing  o u t  t h e  
leg is la t ive  in tent .  

The  r e l evan t  provision w a s  e n a c t e d  as a minor p a r t  of t h e  medica l  m a l p r a c t i c e  bill 
f r o m  t h e  th i r ty - second  leg is la ture ,  f i r s t  spec ia l  session. L a w s  1976, f i r s t  spec i a l  session,  
c h a p t e r  1, s ec t ion  9. I t  was  added  as a S e n a t e  amendmen t ,  b u t  t h e r e  i s  no  leg is la t ive  
h i s to ry ,  c i t h e r  in  t h e  leg is la t ive  journals  or c o m m i t t e e  minutes ,  t o  i nd ica t e  a leg is la t ive  
i n t e n t  in  enac t ing  th i s  pa r t i cu l a r  provision. In t h e  absence  of a d i r e c t  s t a t e m e n t  of 
leg is la t ive  in t en t ,  o n e  m u s t  look t o  t h e  consequences  of placing a manda to ry  o r  d i r e c t o r y  
e f f e c t  t o  (Jeterrnine w h e t h e r  e i t h e r  i s  m o r e  r easonab le  than  t h e  o ther .  In addi t ion ,  s o m e  
spec ia l  guidelines a r e  recognizable.  Sutherland,  S t a t u t e s  and  S t a t u t o r y  Cons t ruc t ion ,  
s e c t i o n  25.04 (4 th  ed., Sands,  1972). 

The  use  of t h e  word "shall" normal ly  ind ica t e s  a ~ n a n d a t o r y  in t en t ,  espec ia l ly  when 
t h e  d u t y  i s  fo r  t h e  bene f i t  of a p r iva t e  individual. 3 r o o k e  v. Moore, -- 60 Ariz. 551 (1943); 
Royden v. Commiss ioner  of P a t e n t s ,  441 F.2d 1041 (.qpp. D.C. 1971). If a t i m e  i s  s t a t e d  
wi th in  which t o  pe r fo rm a n  o f f i c i a l  du ty ,  and if t h e  t i m e  l i m i t  is essent ia l  t o  t h e  purpose 
of t h e  s t a t u t e ,  t h e  s t a t r ~ t e  m a y  b e  d e e m e d  t o  be  rnandatory.  John C. Winston Co.  v. 
Vaughan, 11 F. Supp. 954 (1935), affd.  8 3  F.2d 370. Likewise,  if a s t a t u t e  prescr ibes  a n  

(I 

act t o  be p e r f o r ~ n e d  a n d  t h e  t i ine,  manner  and  occasion of i t s  pe r fo rmance  wi th  no 
provision for  d iscre t ion ,  i t  is cons idered  a minis te r ia l  or manda to ry  ac t .  M a g m a  Copper  
Co .  v. A r i ~ o n a  S t a t e  T a x  Commiss ion ,  6 7  Ariz. 77  (1948); S t a t e  v. Airesearch  Mfg. Co., 6 8  -- - 
Ariz. 342 (1 949). If a persons's r i gh t s  rnay b e  jeopardized by a n  official 's f a i l u r e  t o  comply  
w i t h  t h e  s t a t u t e ,  t h e  s t a t u t e  will b e  d e e m e d  mandatory .  S t a t e  ex rel .  Werlein v. 
Elamore ,  147 N.!V.Zd 252 (Wis. 1967). Final ly,  sorne judic&l s t a t e m e n t s  imply a 
prcsuinpt ion  in f avor  of a rnandatory  cons t ruc t ion  unless t h e  d i r ec to ry  n a t u r e  of t h e  
s t a t u t e  is c lear .  Y o o d m a n s e e  v. Cocker i l l ,  185  N.E.2d 439 (Ohio 1961). 

A.R.5. s ec t ion  32-1451 e s t ab l i shes  a comprehens ive  procedure  for  r ece iv ing  a n d  
inves t iga t ing  compla in ts  aga ins t  med ica l  doctors .  The  board is t o  rece ive  a l l  compla in t s  
a n d ,  f rom thern . u ~ d  frorn o the r  i n fo rma t ion  i t  m a y  have  o r  obta in ,  d e t e r m i n e  whe the r  t o  
p r o c e e d  with an  inves t iga t ion  of t h e  doctor .  T h e  s t a t u t e  also c o n t e m p l a t e s  informing t h e  
d o c t o r  t h a t  a l lega t ions  have  been  m a d e  regarding  h is  prac t ice .  This i n fo rma t ion  i s  v i t a l  
t o  t h e  doc to r ,  not only in his own defens ive  i n t e r e s t ,  b u t  in t h e  in t e rec t  of his  p r a c t i c e  and  
r~1;ltionslljp wi th  his  p a t i e n t s  a n d  professional  col leagues.  



From the  fo rego ing  analys is ,  i t  i s  ou r  conclusion t h a t  t h e  doc to r  m u s t  be in fo rmed  
in  a l l  cases in o rde r  t o  avo id  jeopardiz ing  his r i gh t s  a n d  in teres ts .  T h e r e  i s  no  a l lowance  
o r  s t a n d a r d s  by which t h e  board  rnay e l e c t  n o t  t o  inform s o m e  doctors .  In t h i s  case t h e  
r equ i r e inen t  for  not i f ica t ion  i s  rrrandatory. 

2. Since t h e  answer  t o  ques t ion  number  1 i s  a f f i rma t ive ,  t h i s  ques t ion  d o e s  no t  
app ly  - 

3. The important d i s t i nc t ion  b e t w e e n  d i r e c t o r y  a n d  rnandatory  provisions of 
s t a t u t e s  is t h a t  t h e  violat ion of t h e  fo r rne r  causes  no  lega l  consequences  whi le  t h e  f a i l u r e  
t o  cornply wi th  t h e  r e q u i r e m e n t s  of  t h e  l a t t e r  m a y  inva l ida t e  of f ic ia l  a c t s  and  s u b j e c t  t h e  
noncompl ier  t o  a f f i r m a t i v e  l ega l  l iabi l i t ies .  

The  inval idi ty of  proceedings  i s  o n e  of t h e  p r i m e  c h a r a c t e r i s t i c s  of a m a n d a t o r y  
provision of law. D e p a r t m e n t  of  R e v e n u e  v. Sou the rn  Union G a s  Co., supra.  T h e r e f o r e ,  if 
t h e  board  proceeded t o  i n v e s t i g a t e  a doc to r  whom it had no t  not i f ied  within 120 days ,  t h e  
inves t iga t ion  and a n y  consequen t  a c t i o n  by  t h e  board  would be void. Of cour se ,  if t h e  
b o a r d  dropped t h e  inves t iga t ion ,  t h e  ques t ion  of i t s  inval idi ty would b e  rncot.  

Since not i f ica t ion  of d o c t o r s  i s  a minis te r ia l  d u t y  of t h e  board,  i.e., o n e  wi th  
r e s p e c t  t o  which t h e r e  i s  n o  d iscre t ion ,  t h e  m e m b e r s  of t h e  board m a y  be  personal ly  l i ab l e  
f o r  d a m a g e s  t o  o n e  t o  whom t h e  d u t y  i s  owing  t o  t h e  e x t e n t  of a n y  injury p rox ima te ly  
c a u s e d  by t h e  nonperformance .  Industr ial  Commiss ion  v. Superior C o u r t  In and  F o r  P i m a  
C o u n t y ,  5 Ariz. App. 100 (1967); S t a t e  v. Superior  C o u r t  of !daricopaCounty,  123 Ariz. 
324 (1979). hloreover,  a m i s t a k e  as t o  t h e  n a t u r e  of t h e  du ty  does  not  e x c u s e  t h e  of fense .  
63 Am. Jur. 2d ~ u b l i c b f f i c e r s  a n d  Employees  sec t ion  292 (1972). A.R.S. s ec t ion  32- 1402, 
subsec t ion  F would sh ie ld  boa rd  m e m b e r s  f r o m  personal  l iabi l i ty if t h e  f a i l u r e  t o  no t i fy  
was "in good f a i t h  and i n  furthers-nce of t h i s  chapter.'' I t  i s  dues t ionable  w h e t h e r  t h e  
f a i l u r e  t o  perform a minis te r ia l  act spec i f ica l ly  prescr ibed  by s t a t u t e  could b e  d e e m e d  t o  
qua l i fy  f o r  t h e  immunity.  

Finally, in cases w h e r e  t h e  o f f i ce r ' s  d u t y  i s  to t h e  public, A.R.S. s e c t i o n  38-443 
provides  t h a t  nonfeasance  of t h e  d u t y  i s  a c l a s s  2 misdemeanor.  

CONCLUSION: 

1. The board's du ty  to no t i fy  m e d i c a l  doc to r s  regard ing  whose  p r a c t i c e  a l l ega t ions  
h a v e  been  rnade i s  manda to ry  a n d  minister ial .  T h e r e  i s  no d iscre t ion  f o r  t h e  board  to  fa i l  
to no t i fy  a l l  such doctors .  

2. Not  applicable. 

3. Board inves t iga to ry  proceedings  r e l a t ing  to a doc to r  who has  no t  been  no t i f i ed  
of t h e  al legat ions a r e  void. Whe the r  o r  n o t  t h e  board  conduc t s  a n  inves t iga t ion ,  if i t  does  
n o t  no t i fy  t h e  doctor  of t h e  a l l ega t ions  aga ins t  hirn, t h e  mernbers of t he  board  m a y  be  
personal ly  l iable f o r  in jur ies  to t h e  doc to r  caused  by t h e  board's nonfeasance .  
Nonfeasance  in public o f f i c e  i s  a l so  a c l a s s  2 misdemeanor.  

cc: Gera ld  A. Siiva 
Performance Audi t  Manager  



May 15, 1981 

TO: Douglas R. Nor ton  
Auditor  Gene ra l  

FROM: Arizona Legis la t ive  Council  

RE: Reques t  fo r  Resea rch  and S t a t u t o r y  In t e rp re t a t ion  (0 -81 -25)  

This is in response  t o  a r eques t  s u b m i t t e d  on your behalf  by Gera ld  A. Silva in a 
merno d a t e d  May 14, 1981. No input  was  rece ived  frorn t h e  At to rney  G e n e r a l  conce rn ing  
this  request .  

FACT SITUATION: 

Arizona Revised  S t a t u t e s  (A.R .s.) sec t ion  32- 145  1, subsec t ion  C, pa rag raph  1 
al lows t h e  board of medica l  examine r s  (board)  t o  issue a d e c r e e  of c e n s u r e  if a med ica l  
doc to r  is found t o  b e  medica l ly  incompe ten t ,  gui l ty  of unprofessional  conduct ,  o r  
physically o r  men ta l ly  unable  t o  s a fe ly  engage  in t h e  p r a c t i c e  of med ic ine  and  if t h e  
of fense  was  not  of su f f i c i en t  ser iousness t o  m e r i t  suspension o r  revocat ion  of l icense .  

On occasion t h e  board  has  wr i t t en  a " l e t t e r  of reprimand" o r  a " l e t t e r  o f  concern"  
t o  a doc to r  indica t ing  t h e  board's d isp leasure  o r  c r i t ic i sm of c e r t a i n  a s p e c t s  of t h e  
doctor ' s  p rac t i ce .  

Q[JESTIONS PRESENTED: 

1. Do  l e t t e r s  of  conce rn  o r  l e t t e r s  of repr imand cons t i t u t e  a d e c r e e  of censu re?  

2. Is t he  board  author ized  t o  issue l e t t e r s  of repr imand o r  l e t t e r s  of c o n c e r n  as a 
resul t  o f  an  inforrnal i n t e rv i ew or a hearing? 

3. If not,  w h a t  a r e  t h e  r ami f i ca t ions  t o  t h e  board and t h e  l icense  holder  if such  
l e t t e r s  h a v e  been issued? 

ANSW ERS: 

1. No. Applicable provisions of t h e  Ar izona  Revised S t a t u t e s  a u t h o r i z e  t h e  board 
t o  issue a d e c r e e  of  censure ,  f ix  a t e r m  and condit ions of probation,  o r  both,  o r  p roceed  
pursuant  t o  a spec i f i c  hear ing  process  t oward  l icense  suspension o r  r evoca t ion  in s p e c i f i c  
discipl inary s i t ua t ions  involving t h e  professional  co rnpe tence  of  a med ica l  doc to r .  T h e r e  
is no au tho r i ty  for  t h e  board to  issue a l e t t e r  of conce rn  or  l e t t e r  of reprirnand in p l a c e  of  
or  in addit ion t o  any  of t h e  s t a tu to r i l y  prescr ibed  disciplinary a l t e rna t ives .  

2. Existing s t a t e  s t a t u t e s  d o  not  au tho r i ze  t h e  board t o  issue e i t h e r  a l e t t e r  of 
conce rn  o r  a l e t t e r  of reprirnand. 

3. Without knowing t h e  c o n t e x t  in which t h e  board issucs a l e t t e r  of  conce rn  o r  a 
l e t t e r  of reprirnand, i t  is impossible t o  p ro j ec t  t h e  ramifications f o r  e i t h e r  t h e  board  o r  
t h e  11c:cnse holder. 



DISCUSSION: 

1. A.R.S. s ec t ion  32-1451, subsec t ion  C provides t h a t  if a n y  ev idence  ques t ioning  
t h e  professional  c o m p e t e n c e  of a med ica l  doc to r  is found, pursuant  t o  m i n fo rma l  hea r ing  
by  t h e  board, t o  b e  t r u e  b u t  not  of su f f i c i en t  ser iousness t o  w a r r a n t  l i cense  suspension o r  
revocat ion ,  t h e  board  m a y  t a k e  e i t h e r  o r  bo th  of t h e  fol lowing act ions:  

a. Issue a d e c r e e  of censure.  

b. Fix such t e r m  and condi t ions  of probat ion  as a r e  bes t  adop ted  to p r o t e c t  t h e  
public  h e a l t h  and s a f e t y  and r ehab i l i t a t e  or e d u c a t e  t h e  d o c t o r  concerned .  P roba t ion  m a y  
inc lude  t e m p o r a r y  suspension or  r e s t r i c t i on  of t h e  doctor ' s  l i c e n s e  t o  p r a c t i c e  medicine.  0 

I t  is a s sumed  f o r  t h e  pilrposes of t h i s  rnerno t h a t  t h e  r e f e r e n c e d  a l t e r n a t i v e  f o r m s  
of  discipl inary ac t ion  a r e  used or  at l ea s t  considered by t h e  board  as a n  a l t e r n a t i v e  to t h e  
ino re  f o r m a l  p rocedure  of issuing a d e c r e e  of  censt;:e or f ixing a t e r m  o r  condi t ions  of 
probat ion ,  o r  both. A l e t t e r  of conce rn  would a p p e a r  t o  be t h e  f i r s t  leve l  of  d isc ip l inary  
a c t i o n  r e fe renc ing  a s i tua t ion  in  which t h e  board  mere ly  issues a l e t t e r  express ing  i t s  
o f f i c i a l  acknowledgemen t  t h a t  ques t ions  h a v e  been  raised regard ing  t h e  professional  
c o m p e t e n c e  of t h e  med ica l  d o c t a r  in quest ion.  A l e t t e r  of repr imand impl ies  a m o r e  
se r ious  ac t ion ,  o n e  in which t h e  boa rd  would, fol lowing Black's Law Dic t iona ry  (5 th  
Edit ion 1979): 

/E7eprove  severe ly ;  . . . especia l ly  w i th  au tho r i ty ;  Fede ra l  Labor 
Union 2 3 9 3 ,  Amer i can  Fede ra t ion  of Labor  v. A m e r i c a n  C a n  Company, 28 
N.J. Super. 306, 100 A.2d 693, 695 (1953). A public  . . . f o r m a l  . . . s e v e r e  
reproof  adminis te red  t o  a person in f a u l t  by his superior  o f f i c e r  o r  by a body 
or organiza t ion  in which h e  belongs. 

St i l l ,  a l e t t e r  of repr imand would a p p e a r  t o  fall  s h o r t  of t h e  t y p e  of discipl inary 
a c t i o n  impl ied  in a d e c r e e  of  censure.  "Censure", fol lowing Black's Law Dic t iona ry  (5 th  
Edit ion 1979), re ferences :  

/ V h e  f o r m a l  resolut ion of a legislat ive,  a d m i n i s t r a t i v e  o r  o t h e r  body 
reprimanding a person, normal ly  one  of i t s  own mernbers,  f o r  spec i f ied  
conduc t .  An off ic ia l  . . . condemnat ion .  

T h e  use  of t h e  t e r m  "decree" in conjunct ion  wi th  "censure" f u r t h e r  r e in fo rces  t h e  m o r e  
f o r m a l  n a t u r e  of this  t y p e  of discipl inary ac t ion .  

Admin i s t r a t ive  agenc ie s  a r e  c r e a t u r e s  of legislat ion wi thou t  i nhe ren t  o r  common  
l a w  powers.  The  genera l  ru le  applied t o  s t a t u t e s  g ran t ing  powers  t o  admin i s t r a t ive  
a g e n c i e s  is t h a t  t h e y  h a v e  only t h o s e  powers as a r e  confe r r ed  e i t h e r  express ly  o r  follow by 
necessa ry  implicat ion.  S u t h x l a n d ,  S t a t u t o r y  Cons t ruc t ion  s e c t i o n  65.02 (4 th  ed., Sands, 
1972); Corpora t ion  Commission v. conso l ida t ed  , 6 3  Ariz. 257, 161 P.2d 
1 10 (1945); Garvey  v. Trew,  6 4  Ariz. 342, 170 board  m u s t  fol low t h e  
d i c t a t e s  o f t h e  Ar izona  Revised S t a t u t e s  in exerc is ing  i t s  admin i s t r a t ive  powers  and 
d i ~ t i e s  r e l a t ing  t o  p e r m i t t e d  f o r m s  of discipl inary ac t ions  as wel l  as wi th  r e s p e c t  t o  eve ry  
o t h e r  rna t te r .  

It  is a n  e l e m e n t a r y  principle of s t a t u t o r y  cons t ruc t ion  t h a t  e a c h  word in a s t a t u t e  
b e  given e f f e c t .  Suther land ,  id., sec t ion  46.06; S t a t e  v. Super ior  C o u r t  f o r  Maricopa 
Coun ty ,  113 Ariz.  248, 550 P.2d 626 (1976). T h e  words  of a s t a t u t e  a r e  t o  b e  g i v e n t h e i r  
cornrnon r n e m i n g  unless i t  appea r s  frorn t h e  c o n t e x t  or  o t h e r w i s e  t h a t  a d i f f e r e n t  mean ing  . 
i s  intended.  Ross v. Industr ial  Cominission, 112 Ariz.  253, 540 P.2d 1234 (1975). 



There  is no e sp l i c i t  o r  impl ic i t  s t a t u t o r y  au tho r i ty  for  t h e  board  t o  t a k e  any 
d isc ip l inary  ac t ion  agains t  a rnedical  doc to r  o t h e r  t han  t h a t  specific;illy pe r in i t t ed  by 
s t a t u t e .  If t h e  Ar izona  Legis la ture  had in tended for  t h e  board  t o  h a v e  t h e  a u t h o r i t y  t o  
issue a l e t t e r  of c o n c e r n  or a l e t t e r  of repr imand t o  a rnedical  d o c t o r  i n s t ead  of issuing a 
d e c r e e  of censure  or f ixing t h e  t e r m  or condi t ions  of probat ion ,  o r  both,  i t  m u s t  b e  
assurntxi t h a t  i t  would have  s o  provided. The  Legis la ture  could  h a v e  t a k e n  t h e  r equ i s i t e  
enabl ing  s t a t u t o r y  ac tior! e i t h e r  spec i f ica l ly  or through a gene ra l  g r a n t  of a d m i n i s t r a t i v e  
a u t h o r i t y  t o  t h e  board  to  t a k e  such  ac t ions  in c e r t a i n  discipl inary s i t ua t ions  as t h e  boa rd  
w e r e  t o  s e e  f i t .  

T h e r e  is, unquest ionably,  a conf l i c t  wi th  r e s p e c t  t o  p e r m i t t e d  discipl inary 
p rocedures  under  A.R.S. s e c t i o n  32-1451, subsec t ions  C a n d  D. Subsec t ion  C provides  
t h a t ,  if, i n  t h e  opinion of t h e  board, t h e  in fo rma t ion  p re sen ted  ques t ioning  t h e  
profess ional  c o m p e t e n c e  of  a medica l  doctcx is or  rnay b e  t rue ,  t h e  board  m a y  r eques t  a n  
in fo rma l  in terv iew wi th  t h e  doc to r  concerned .  If t h e  doc to r  r e f u s e s  t h e  inforrnal  
i n t e rv i ew invi ta t ion  or if t h e  resul ts  of t h e  in terv iew i n d i c a t e  t h a t  a l icense  suspension o r  
r e v o c a t i o n  migh t  b e  in order ,  t h e  s t a tu to r i l y  prescr ibed  f o r m a l  c o m p l a i n t  and hea r ing  
p r o c e s s  applies. On t h e  o t h e r  hand, if t h e  informal  in terv iew,  t o g e t h e r  w i t h  s u c h  
profess ional  c o m p e t e n c e  examina t ion  r e p o r t s  as a r e  d e e m e d  necessa ry  by t h e  board,  
i n d i c a t e  t h a t  t h e  in fo rma t ion  re la t ing  t o  med ica l  i ncompe tency  or guil t  of unprofessional  
conduc t .o r  t h e  physical  or  m e n t a l  inabi l i ty  t o  s a fe ly  engage  i n  t h e  p r a c t i c e  of med ic ine  i s  
t r u e  but not  of su f f i c i en t  ser iousness  t o  m e r i t  l icense  suspension o r  revocat ion ,  t h e  boa rd  
m a y  i ssue  a d e c r e e  of censu re  o r  f i x  a t e r m  and condi t ions  f o r  probation,  o r  both. 

A.R.S. s e c t i o n  32-1451, subsec t ion  C does  not  p re sc r ibe  a n y  grounds  f o r  
de t e rmin ing  t h e  seriousness of t h e  in fo rma t ion  r ece ived  conce rn ing  t h e  co rnpe tency  of a 
l i cen t i a t e .  Applicat ion of a ru le  of reason sugges ts  t h a t  ser iousness  should b e  d e t e r m i n e d  
by a n  a s ses smen t  of po ten t i a l  h a r m  t o  pa t i en t s ,  not  by a ba lancing  of t h e  M.D.'s soc i e t a l  
value. 

In con t r a s t  t o  A.R.S. s e c t i o n - 3 2 - i 4 5  1, subsec t ion  C ,  subsec t ion  D provides  t h a t ,  if ,  
in t h e  opinion of t h e  board,  t h e  cha rge  is or  m a y  b e  t rue ,  t h e  board  i s  requi red  t o  s e r v e  on 
t h e  d o c t o r  a summons  and compla in t  requi r ing  a hea r ing  b e f o r e  t h e  board. Under  
subsec t ion  D, t h e  only r equ i r emen t  fo r  a d v a n c e m e n t  of a c h a r g e  to t h e  c o m p l a i n t  s t a g e  i s  
t h a t  i t  is o r  m a y  b e  t rue .  Unlike t h e  case under  subsec t ion  C, t h e r e  is no  r e f e r e n c e  under 
subsec t ion  D t o  an in fo rma l  hear ing  at which  t i rne  t h e  board  m a y  issue a d e c r e e  of 
c e n s u r e  o r  f ix  a t e r m  of probat ion  in response  t o  a less  ser ious  charge .  T o  c l a r i fy  t h e  
incons is tency  b e t w e e n  A.R.S. s ec t ion  32- 145 1, subsec t ions  C a n d  D, your o f f i c e  m a y  wish 
t o  recoinmend c o r r e c t i v e  leg is la t ion  t o  t h e  Legis la ture .  

2. Exist ing s t a t e  s t a t u t e s  d o  not, as noted  above ,  a u t h o r i z e  t h e  boa rd  t o  issue 
e i t h e r  a l e t t e r  of conce rn  or  a l e t t e r  of reprimand.  Consequent ly ,  i t  i s  unnecessary  t o  
f u r t h e r  respond to  t h e  ques t ion  of whe the r  such  discipl inary ac t ions  may b e  issued 
pu r suan t  t o  e i t h e r  a n  inforrnal  i n t e rv i ew or a hearing.  

3. T h e  p rec i se  r ami f i ca t ions  t o  t h e  boa rd  of issuing l e t t e r s  of c o n c e r n  o r  l e t t e r s  of 
rcpri inand wi thout  t h e  s t a t u t o r y  au tho r i ty  t o  d o  s o  would depend on  t h e  c i r c u m s t a n c e s  of 
each case .  Suther land ,  5, sec t ion  65.05, r e p o r t s  a gene ra l  policy of judicial l ibera lness  
t oward  responsible agency  in t e rp re t a t ions  of t h e  s c o p e  of t he i r  own s t a t u t o r y  powers  
being man i fe s t ed  in decisions giving broad  l ega l  au tho r i ty  to the i r  ac t ions .  Thus, 
fol lowing S u t h c r l m d ,  id., where  t h e  proper  e x e r c i s e  of t h e  powers  of a n  a d m i n i s t r a t i v e  
~ l g e n c y  is dependen t  up= a de te rmina t ion  of t h e  f a c t s ,  t h e  findings and  conclusions of t h e  
agency  a r e  ~ s ~ ~ 3 1 1 y  a s u m e d  t o  b e  c o r r e c t  on judicial review. Consequent ly ,  i t  must  be 
.issurned, (]zing a hypothe t ica l  exa inple  d rawn  f r o m  t h e  g iven  f a c t  s i tua t ion ,  t h a t ,  if t h e  



b w r d  were  t o  issue a l e t t e r  of conce rn  coupled  wi th  f ixing a t e r m  of probation,  t h e  f a t t e r  
would stand and t h e  fo r rne r  would rnerely b e  no longer a n  of f ic ia l  finding of t h e  board.  

Without  knowing t h e  c o n t e x t  in which t h e  board issues a l e t t e r  of conce rn  o r  l e t t e r  
of r ep r imand  and w h a t  e f f e c t ,  if any, such  discipl inary ac t ions  h a v e  on t h e  profess ional  
p r a c t i c e  of a med ica l  doc to r ,  i t  is impossible to d e t e r m i n e  whe the r  t h e  board would b e  
l iab le  f o r  t ak ing  e i t h e r  discipl inary act ion.  Similarly,  w i thou t  knowing t h e  c o n t e x t  in  
which  t h e  bea rd  i ssues  a l e t t e r  of  conce rn  o r  l e t t e r  of  repr imand and whethe r  t h e  l e t t e r s  
a r e  e v e r  m a d e  public, i t  is impossible t o  d e t e r m i n e  what ,  in genera l ,  a r e  t h e  r ami f i ca t ions  
f o r  t h e  l i cense  holder. 

I t  m a y  b e  t h a t ,  in a ma jo r i ty  of cases, a medica l  doc to r  would r a t h e r  b e  t h e  
r ec ip i en t  of a l e t t e r  of conce rn  or  l e t t e r  of repr imand t h a n  t h e  m o r e  fo rma l  - and pe rhaps  
rnore pe jo ra t ive  in  t h e  sense  of  darnage  t o  professional  r epu ta t ion  - d e c r e e  of censure .  

O n c e  an inves t iga t ion  i n t o  t h e  professional  c o m p e t e n c e  of a l icensed  med ica l  
d o c t o r  is i n i t i a t ed  pursuant  t o  A.R.S. s ec t ion  32-1451, subsec t ion  A, n e i t h e r  A.R.S. 
s e c t i o n  32- 1451 or A.R.S. s ec t ion  32- 1451.01 requi re  t h a t  t h e  inves t iga t ion  b e  
t e r m i n a t e d .  Thus, i t  i s  possible t ha t ,  w i th  a l e t t e r  o f  conce rn  or  l e t t e r  of repr imand no  
longe r  c lassed  as a f ina l  order  of t h e  board, such  documen t s  migh t  b e c o m e  a p a r t  of a n  
ongoing inves t iga t ive  file. 

RECOL1 XIENDATIONS: 

/* If t h e  board  of med ica l  examine r s  would find it benef ic ia l  t o  h a v e  t h e  
admin i s t r a t ive  au tho r i ty  t o  issue a l e t t e r  of conce rn  or a l e t t e r  of repr imand in s t ead  of 
a n y  of t h e  o t h e r  s t a t u t o r i l y  prescr ibed  discipl inary a l te rna t ives ,  app ropr i a t e  c o r r e c t i v e  
leg is la t ion  should b e  r ecommended  t o  t h e  legislature.  

Your  o f f i c e  m a y  a l so  wish  to r ecommend  c o r r e c t i v e  legislat ion to re so lve  t h e  
c o n f l i c t  in ex is t ing  l a w  wi th  r e spec t  t o  t h e  c o r r e c t  discipl inary procedures  t o  be fo l lowed 
by t h e  b m r d  fol lowing a de te rmina t ion  t h a t  t h e  ev idence  presented  is insuf f ic ien t  t o  
w a r r a n t  l icense  suspension or revocat ion.  The  ope ra t ive  s t a t u t e  (A.R.S. s ec t ion  32-1451) 
provides  at one  point ,  subsec t ion  C, t h a t ,  in such  cases, t h e  board is t o  proceed t o  i ssue  a 
d e c r e e  of censure ,  fix a terrn of probation,  o r  both. A t  a n o t h e r  point,  t h e  o p e r a t i v e  
s t a t u t e  (A.R.S. s e c t i o n  32- 145 1, subsect ion D) provides t h a t  if t h e  informat ion  p re sen ted  • 
r e l a t ing  to profess ional  competence is or  m a y  b e  t rue ,  with no a s ses smen t  as t o  r e l a t i v e  
seriousness,  t h e  board rnay m o v e  d i rec t ly  t o  t h e  compla in t  and f o r m a l  hear ing  s t age .  

cc: Gera ld  A. Si lva  
P e r f o r m a n c e  Aud i t  Manager  



M E M O  
May 22, 1981 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legislat ive Council  

RE: Request  for  Research and S ta tu to ry  Interpreta t ion (0-81-41) 

This is in response to a reques t  submitte'd on your behalf by Gerald A. Silva in a 
memo dated May 13, 1981. No input  was  received f rom t h e  a t to rney  general  concerning 
this request. 

FACT SITUATION: 

Arizona Revised S t a t u t e s  (A.R.S.) sect ion 32-1451.02 requires medical  l iabil i ty 
insurers t o  repor t  t o  t h e  Board of Medical Examiners of t h e  S t a t e  of Arizona (BoMEX) 
any writ ten o r  ora l  malprac t i ce  c la ims  o r  ac t ions  against  a doctor. Insurers a r e  a lso  
required t o  repor t  any malprac t i ce  judgments o r  se t t i ements  en te red  against  a doctor: 

A. Any insurer providing professional liability insurance t o  a doctor of 
medicine licensed by t h e  board of medical  examiners pursuant to this  
chapter  shall  r epor t  t o  t h e  board within th i r ty  days of i t s  receipt ,  any 
wri t ten  o r  ora l  c la im or  ac t ion  fo r  damages fo r  personal injuries c la imed t o  
have been caused by a n  e&or, omission or  negligence in t h e  performance of 
such insured's professional services.,.. 

C. Every insurer required t o  repor t  t o  t h e  board pursuant t o  this sect ion 
shall also b e  required to advise  t h e  board of any  se t t l ements  or  judgments 
against a doctor  of medicine  within th i r ty  days a f t e r  such se t t l ement  or  
judgment of any t r i a l  court .  

During t h e  course  of our review of c o u r t  records, several  malpract ice  sui ts  f i led o r  
se t t l ements  en te red  agains t  doc to rs  w e r e  found which had no t  been reported t o  BOMEX or  
were reported l a t e  (more t h a n  30 days  a f t e r  t h e  c la im was filed). A f e w  of t h e s e  sui ts  
were e i the r  f i led or s e t t l e d  a f t e r  t h e  malprac t i ce  reporting law was passed in  1976. For  
example, a $1.75 million s e t t l e m e n t  e n t e r e d  in May, 1980 against  one doctor h a s  not  been 
reported to BOMEX by t h e  insurer, a n  out-of-s ta te  company. 

QUESTIONS PRESENTED: 

1. In t h e  cases c i t e d  above,  are t h e  insurers in violation of A.R.S. sect ion 
32-1451.02? 

2. Who is responsible fo r  enforcing t h e  malpract ice  reporting l aw  and t o  whom 
should any violation b e  reported? 



3. What a r e  t h e  ramif icat ions  t o  BOMEX and to t h e  insurer if t h e  insurer fai led 
t o  repor t  a sui t  f i led or  a se t t l ement ,  or  took longer than 30  days to repor t  
t o  BONIEX? 

ANSWERS: 

1. Yes. T h e  du ty  imposed by A.R.S. sect ion 32-2451.02, subsection A on  any 
insurer providing professional l iabil i ty insurance t o  repor t  c la ims in a t imely fashion is 
prescribed by use of t h e  mandatory "shall11 ra the r  than t h e  permissive "may". I t  i s  a n  
e lementa ry  principle of s t a t u t o r y  construction t h a t  e a c h  word in a s t a t u t e  will be  given 
e f fec t .  Sutherland, S t a t u t e s  and S ta tu to ry  Construction sect ion 46.06 (4th ed., Sands, 
1972); S t a t e  v. Superior Cour t  fo r  Maricopa County, 113 Ariz. 248, 550 P.2d 626 (1976). .() 

The  words in a s t a t u t e  a r e  t o  be  ~ i v e n  the i r  common meaning unless i t  appears  f r o m  t h e  
con tex t  or  o therwise  t h a t  a d i f fe ren t  meaning is intended. R O ~ S  v. ~ n d u s t r i a l  Commission, 
112 Ariz. 253, 540 P.2d 1234 (1975). 

T h e  duty imposed by A.R.S. sect ion 32-1451.02, subsection A t o  repor t  c la ims i s  
c lea r  and not subject  t o  question. Subsection A provides, in per t inent  par t ,  t h a t  a 
professional liability insurance company providing malpract ice  coverage t o  medical  
doctors: 

/ g h a l l  repor t  t o  t h e  board,  within th i r ty  days of i t s  receipt ,  any wri t ten  or  - 
oral  claim or  ac t ion  fo r  damages  f o r  personal injuries claimed t o  have been 
caused by.../; - medical  doctor  under coverage7. - (Emphasis added.) 

The duty imposed by A.R.S. sect ion 32-1451.02, subsection C to repor t  any 
se t t l ements  and judgments i s  equally c l e a r  and unimpeachable. This subsection provides 
t h a t  every  insurer required t o  repor t  malprac t i ce  c la ims d a t a  pursuant t o  A.R.S. sect ion 
32- 1451.02: 

/ g h a l l  a lso  b e  required t o  advise t h e  board of any se t l ements  or judgments - 
against  a doc tor  of medicine  a f t e r  such se t t l ement  or 
judgment of a n y  t r i a l  court .  (E 

In both subsection A and subsection C of A.R.S. sect ion 32-1451.02, use  of t h e  
word "shall11 imposes a mandatory duty  t o  repor t  on t h e  pa r t  of t h e  insurer within a 

a 
l imited 30  day period. 

A.R.S. sect ion 32-1451.02, which contains t h e  reporting requirements a t  issue here, 
was passed as a par t  of omnibus medical malpract ice  legislation which became e f fec t ive  
February 27, 1976. In t h e  given f a c t  situation, your o f f i ce  notes  t h a t  "...several 
malpract ice  suits  f i led  o r  s e t t l e m e n t s  en te red  against  doctors were  found which had not  
been repor ted t o  BOMEX as were  repor ted late...." Then it is repor ted t h a t  a "...few of 
these  sui ts  were  e i t h e r  f i led o r  se t t l ed  a f t e r  t h e  malpract ice  reporting law was passed in 
1976." In t h a t  A.R.S. sect ion 32-1451.02 was not  passed with a re t roact ive  e f fec t ive  
date,  please no te  t h e  reporting requirements would not apply to claims made  o r  
s e t t l e m e n t s  or  judgments e n t e r e d  prior t o  February 27, 1976. 

- ---A- --- 
With respec t  to al l  c l a ims  made  or  se t t l ements  o r  judgments en te red  against  a 

medical  doctor f r o m  and a f t e r  t h e  e f f e c t i v e  d a t e  of A.R.S. section 32-1451.02, t h e  burden 
on t h e  professional liability insurer is clear.  The insurer must report  t h e  s ta tutor i ly  



required information in a t imely fashion t o  BOMEX. The  example  given in t h e  s t a t e d  f a c t  
si tuation of a $1.75 million s e t t l e m e n t  en te red  in May 1980 should cer ta inly  have been 
reported t o  BOMEX in a t imely fashion as required by law. 

2. While t h e  s t a t u t e s  a r e  by no means  c lea r  on th is  m a t t e r ,  one  c a n  reasonably 
presume t h a t  BOMEX should b e  t h e  primary enforcement  agency. Given t h e  lack of any 
s ta tutory  guidance, violations should b e  repor ted t o  BOMEX and t o  t h e  di rector  of t h e  
Depar tment  of Insurance. 

The basic problem in enforcing t h e  reporting provisions of A.R.S. sect ion 
32-1451.02 is t h a t  t h e  s t a t u t e s  d o  n o t  prescribe any consequences fo r  t h e  fa i lure  t o  
report. Failure t o  repor t  in a t imely  fashion is not  even declared to be  unlawful and an  
offense.  If such was t h e  case ,  f a i lu re  t o  repor t  would b e  defined as a p e t t y  offense  under 
A.R.S. section 13-602. 

BOMEX was established to l icense  and regula te  medical  doctors  in th is  s ta te .  I t  
has no s ta tu to ry  or  regulatory authority,  e i the r  express o r  implied, over  insurance 
companies in th is  s t a te .  T h e  pr imary avenue through which BOMEX might  enforce  t h e  
reporting requirement  would be indirectly through t h e  imposition of sanctions on t h e  
medical doctor who has  secured coverage  f rom t h e  professional liability insurer. A 
medical doctor who assisted or  a b e t t e d  a fa i lure  t o  repor t  could be  viewed as providing 
evidence of unprofessional conduc t  under A.R.S. sect ion 32-1401, paragraph 10, 
subdivision (u). Subdivision (u) provides t h a t  unprofessional conduct includes: 

Violating or a t t e m p t i n g  t o  violate,  d i rect ly  or indirectly, o r  assisting in or  
abe t t ing  t h e  violation of o r  conspiring t o  violate any of t h e  provisions of this 
chapter.  

Unprofessional conduct  can sub jec t  a medical  doctor t o  various sanctions under A.R.S. 
sect ion 32-145 1, including l icense wspension o r  revocation. 

While any violatidn of t h e  reporting requirement  in A.R.S. sect ion 32- 1451.02 
might be reported t o  t h e  d i rec to r  of t h e  Depar tment  of Insurance, t h e  di rector  has no 
specif ic  s t a tu to ry  author i ty  t o  use  a fa i lure  t o  repor t  under T i t l e  32 as grounds fo r  
disciplinary action under A.R.S. T i t l e  20. The di rector  of t h e  Depar tment  of Insurance is 
authorized,  pursuant to A.R.S. sect ion 20-142, among o ther  Ti t le  20 sections, t o  enforce  
only t h e  provisions of T i t l e  20. 

Refe rence  should, however, b e  made  t o  A.R.S. sect ion 20-1741 as a possible lever  
through which t o  require  professional liability insurer compliance with t h e  reporting 
requirement under A.R.S. sect ion 32- 145 1.02. Section 20- 1741 provides that: 

Each licensed insurer author ized to t ransac t  casualty insurance in th is  state 
and which wri tes  professional l iabil i ty insurance shall, as par t  of t h e  annual 
s t a t e m e n t  required by sec t ion  20-223, repor t  such professional liability 
c la ims and premium d a t a  as shall b e  prescribed by t h e  director of insurance. 

Review of t h e  Official  Compilation of Arizona Administrat ive Rules and Regulations 
(A.C.R.R.) indicates t h a t  t h e  insurance di rector  requires t h e  reporting of c e r t a i n  medical  
malpract ice  c la ims d a t a  a s  p a r t  of t h e  annual s t a tement ,  A.C.R.R. R4-14-214, a copy of 



which is a t tached,  prescribes t h e  components  of th i s  reporting requirement. Failure t o  
f i le  t h e  required information with t h e  annual s t a t e m e n t  would place t h e  insurer in 
violation of s t a t e  insurance laws and sub jec t  i t  t o  assor ted disciplinary sanctions, 
including refusal to issue or  renew t h e  insurer's c e r t i f i c a t e  of authority under A.R.S. 
sect ion 20-216. If A.C.R.R. R4-14-214 were  to b e  amended t o  require t h e  reporting of 
t h e  claims,  s e t t l e m e n t  and judgment d a t a  required by A.R.S. section 32-1451.02 t o  
BOMEX within 3 0  days, enforcement  of sec t ion  32-1451.02 would have  disciplinary 
meaning. 

While A.C.R.R. R4-14-214 requires much of t h e  s a m e  cla ims information as is 
required under A.R.S. sect ion 32-1451.02, i t  is important  t o  emphasize  t h a t  t h e  f o r m e r  a 
requires  t h a t  t h e  information b e  repor ted only once  a year  while t h e  l a t t e r  requires t h e  
reporting of c la ims or  s e t t l e m e n t  o r  judgment information within 30 days. Additionally, 
t h e  t w o  reporting requirements  follow f r o m  s ~ m e w h a t  d i f ferent  purposes. A.C.R.R. 
R4-14-214 is  designed to fac i l i t a t e  t h e  regulation of insurers and t h e  management  of t h e  
Jo in t  Underwriting Plan. A.R.S. sect ion 32-1451.02 is designed t o  fac i l i t a t e  t h e  
regulation and discipline of medical  doctors  by BOMEX. 

Given t h e  uncer ta int ies  in t h e  enforcement  of t h e  reporting requirement under 
A.R.S. sect ion 32-1451.02, your o f f i ce  may wish t o  recommend correct ive  legislation t o  
t h e  Legislature. 

Another insurance reporting requirement  under exist ing l aw which c a n  be  enforced 
and is thus  worthy of your scrutiny is conta ined in A.R.S. sect ion 20-223.01. This sect ion 
requires  a repor t  f r o m  product liability insurers concerning product liability claims made 
agains t  its insureds loca ted  in th is  state which have been closed during t h e  preceding 
calendar  year. T h e  insurance di rector  is author ized pursuant t o  A.R.S. sect ion 20-142, a s  
noted above, t o  enforce  t h e  provisions of A.R.S. T i t l e  20. Under A.R.S. sect ion 20-152, 
subsection 0: 

If t h e  di rector  has  cause  t o  believe t h a t  a n y  person is violating or is about  t o  
viola te  any provision of this t i t l e  or  any lawful order of t h e  director, h e  may 
c e r t i f y  t h e  f a c t s  thereof t o  t h e  a t t o r n e y  general, who shall bring and 
prosecute such act ion as may b e  required fo r  t h e  purpose of enjoining t h e  
violation. 

3. Failure of professional l iabil i ty insurers t o  repor t  c la ims  fi led or  se t t l ements  or  
judgments en te red  pursuant to A.R.S. sect ion 32-1451.02 will hinder t h e  ability of BOMEX 
t o  regula te  t h e  medical  profession a s  intended by t h e  Legislature. The c lea r  purpose of 
t h e  reporting requirement,  as prescribed by A.R.S. sect ion 32-1451.02, subsection E, is to: 

lD7etermine whether  i t  is necessary t o  t a k e  rehabil i tat ive or  disciplinary -- 
measures  prior t o  t h e  renewal of a medical  doctor's l icense t o  practice. 

BOMEX would appear  t o  be  under an a f f i r m a t i v e  duty  t o  inform t h e  Legislature if 
i t s  regulatory ac t iv i t i e s  were  being in terfered with through noncompliance with state law 
on t h e  pa r t  of professional liability insurers doing business in th is  state. a 

There  is, as noted above in question 2, no specific penalty or disciplinary sanction 
which can  be  levied under exist ing law agains t  a n  insurer f o r  a failure t o  repor t  as 
required by A.R.S. sect ion 32-1451.02. The re t icence on t h e  p a r t  of an insurer t o  repor t  



t h e  required information is curious given t h e  f a c t  tha t ,  under A.R.S. section 32-1451.02, 
subsection D, BOMEX is required t o  maintain t h e  information on a confidential  basis. 
Subsection G of th is  sect ion provides fu r the r  protection t o  t h e  insurer in t h e  reporting of 
t h e  required information through t h e  following immunity clause: 

There  shall be  no liability on t h e  p a r t  of and no cause  of ac t ion of any 
na tu re  shall ar ise  against  any insurer reporting hereunder or  i t s  agen t s  or 
employees, o r  t h e  board or  i t s  representatives,  fo r  any  act ion t aken  by t h e m  
in good f a i t h  pursuant t o  th is  section. 

9 

m 
Encl. 

cc: Gerald A. Silva 
Performance Audit Manager 
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Clay 21, 1981 

TO: Douglas R. Norton 
Auditor General  

FROM: Arizona Legis la t ive  Council 

RE: Request for Informal Research and  S ta tu to ry  Interpreta t ion (0-81-30) 

This is in response t o  a formal  request  sub ,n i t t ed  on your behalf by Gerald  A. Silva - 

in a memo dated %lay 14, 1981. No input was received f rom t h e  At torney General  
concerning th is  request. 

FACT SITUATION: 

During the  course  of a follow-up investigation of a doctor  on probation with t h e  
board of medical examiners  (board), t h e  board learned t h a t  t h e  doctor had ordered and 
obtained a scheduled drug suSstance from a drug salesman. A t  t h e  t i m e  t h e  purchase x a s  
made, t h e  doctor's Federa l  Drug Enforcement Administrat ion (FDEA) c e r t i f i c a t e  
authorizing t h e  purchase of such a substance had been surrendered and was void. The 
board took no action regarding this situation at t h e  board m ~ e t i n g  following i t s  disclosare 
t o  them. 

QUESTIONS PRESENTED: 

1. Did t h e  doctor  violate any federal  or s t a t e  laws by purchasing a scheduled drug 
substance for which he did not possess a valid FDEA cer t i f i ca te?  

2. If yes, should t h e  board have repor ted th is  violation t o  a law enforcement  
agency? 

3. If yes, wha t  are t h e  ramifications if the  board failed t o  repor t  such . A 
information? 

4. Is the  board obligated t o  t a k e  any additional disciplinary act ion if a doctor on 
probation violates t h e  condit ions of his probation which, in th is  part icular case ,  included 
not prescribing scheduled substances? 

DISCUSSION: 

1. Ti t le  21, Uni ted S t a t e s  Code sect ion 801 et seq. r e la tes  t o  t h e  prevention and 
control of drug abuse. 21 U.S.C. section 812 lists several  drugs or o the r  substances,  listed . 
under the  heading of scheduled drugs, which a r e  defined as controlled substances and 
subject t o  federal  law. 

Federal  law provides t h a t  every person who manufactures ,  distr ibutes or  dispenses 
any controlled substance or  who proposes to  engage in t h e  manufacture ,  distri5ution or  
dispensing of any control led  substance ~h311 annually regis ter  with t h e  United S ta tes  
at torney general according t o  rules and regulations promulgated by him. 21 U.S.C. 
section 822. Pursuant to 21 1J.S.C. section 824, t h e  IJnited S t a t e s  a t to rney  general  [nay 
revoke or suspend t h e  registrat ion of a person upon ce r ta in  findings. Federal  I lw  



prohibi ts  a person f r o m  knowingly o r  i r ~ t e n t i o n a l l y  acqui r ing  o r  ob ta in ing  possession of a 
con  trol led subs t ance  by rnisrepresen ta t ion ,  f r a u d ,  fo rge ry ,  d e c e p t i o n  o r  subter fuge .  2 1 
U.S.C. sec t ion  843. In addi t ion ,  i t  is a f e d e r a l  violat ion f o r  a n y  person  t o  knowingly o r  
in tent ional ly  possess a con t ro l l ed  subs t ance  e x c e p t  if ob ta ined  wi th  a val id prescr ip t ion  or  
if t h e  person possesses a valid r eg i s t r a t ion  s t a t e m e n t .  21 U.S.C. s e c t i o n  544. Knowledge 
of t h e  p re sence  of a na rco t i c ,  con t ro l  o v e r  i t  a n d  power  to p roduce  o r  dispose of t h e  
n a r c o t i c  c o n s t i t u t e s  e l e m e n t s  of  t h i s  o f f ense .  A m a y a  v. U.S., 373 F.2d 197 (1967). 

Under Ar i zona  law,  a person who knowingly possesses  a n a r c o t i c  d r u g  e x c e p t  upon a 
w r i t t e n  prescript ion by  a n  au tho r i zed  person  i s  gui l ty  of a c l a s s  4 felony. To be found 
guil ty of such  a c r ime ,  a person m u s t  h a v e  physical  o r  c o n s t r u c t i v e  possession of a 0 
n a r c o t i c  wi th  a c t u a l  knowledge of t h e  p r e s e n c e  of t h e  n a r c o t i c  subs tance .  S t a t e  
v. Donovan, 116 Ariz.  209, 568 P.2d 1107 (App. 1977). 

Assuming t h a t  t h e  d o c t o r  in your  f a c t  s i t ua t ion  h a d  t h e  requi red  men ta l  s t a t e ,  i t  
a p p e a r s  t h a t  t h e  d o c t o r  m a y  h a v e  v io la ted  f e d e r a l  a n d  s t a t e  laws  r e l a t ing  t o  unlawfully 
obta in ing  and process ing  a prohib i ted  subs tance .  However ,  apply ing  l ega l  s t anda rds  t o  a 
hypo the t i ca l  f a c t  s i t ua t ion  i s  beyond t h e  s c o p e  of  t h i s  memorandum.  T h e r e f o r e  i t  would 
b e  inappropr ia te  t o  ca t egor i ca l ly  state t h a t  a v io la t ion  o c c u r r e d  wi thou t  a n  exarmination 
i n t o  a l l  t h e  f a c t s  a n d  c i r c u m s t a n c e s  of t h e  inc ident .  

2. There  i s  impl ied  in e v e r y  public  o f f i c e  a n  a u t h o r i t y  t o  e x e r c i s e  s o m e  port ion of 
t h e  sovereign power  o f  t h e  s t a t e  i n  making ,  e x e c u t i n g  o r  admin i s t e r ing  t h e  law. 63 Am. 
Jur. 2d Public Of f i ce r s  and  Employees  sec t ion  3 (1972). As  a gene ra l  s t a t e m e n t ,  o n e  who 
a c c e p t s  public o f f i c e  assurnes t h e  responsibi l i ty of pe r fo rming  du t i e s  given and imposed 
wi th  comple t e  f ide l i t y  a n d  mus t  act only in  t h e  b e s t  i n t e r e s t  of t h e  s t a t e .  Williams 
v. S t a t e  e x  rel. Morrison, 83 Ariz. 34, 315 P.2d 981 (1957). 

O n e  purpose of es tab l i sh ing  z board  of med ica l  e x a m i n e r s  i s  t o  p r o t e c t  t h e  public  
aga ins t  those  doc to r s  who  a r e  medica l ly  i n c o m p e t e n t ,  gui l ty  of unprofessional  c o n d u c t  o r  
men ta l ly  o r  physically unable  t o  s a fe ly  e n g a g e  in t h e  p r a c t i c e  of medicine.  Ar izona  
Revised  S t a t u t e s  (A.R.S.) s ec t ion  32- 1451. Thus, t h e r e  i s  a duty upon m e m b e r s  of t h e  
board t o  inform l aw e n f o r c e m e n t  a g e n c i e s  if t h e y  h a v e  a good f a i t h  belief t h a t  a medica l  
doc to r  m a y  h a v e  v io la ted  f e d e r a l  o r  state l a w  r e l a t i n g  t o  i l legal ly obta in ing  a narcot ic .  
This  view is  f u r t h e r  r e in fo rced  s ince  t h e  a c t i o n  i n  ques t ion  h a s  a d i r e c t  bear ing  upon t h e  
qual i f ica t ions  of a person  t o  p r a c t i c e  med ic ine  i n  t h i s  s t a t e .  . - 

3. A.R.S. s ec t ion  32- 1402, subsec t ion  C, parag raph  1 s t a t e s :  

A m e m b e r  of t h e  board,  a f t e r  n o t i c e  a n d  a hea r ing  be fo re  t h e  
governor, m a y  b e  r emoved  upon a f inding  by t h e  governor  of cont inued 
neglec t  of duty,  i ncompe tence ,  o r  unprofessional  or  dishonorable conduc t ,  in  
which even t  s u c h  member ' s  t e r m  shal l  end  upon such  finding. 

This s ec t ion  prescr ibes  s t a t u t o r y  au tho r i ty  f o r  removal  of a m e m b e r  of t h e  board  f o r  
cont inued neg lec t  o f  d u t y ,  incornpetence  or unprofessional  o r  dishonorable conduct .  4 
Arguably a fa i lure  by t h e  m e m b e r s  o f  t h e  boa rd  f r o m  in fo rming  l aw  e n f o r c e m e n t  o f f i c i a l s  
abou t  a possible v io la t ion  of s t a t e  o r  f e d e r a l  l aw  i s  grounds f o r  r emova l  f r o m  off ice .  
However ,  this  de t e rmina t ion  could  only o c c u r  upon a f inding,  a f t e r  n o t i c e  a n d  a hearing,  
by t h e  governor. 

In addit ion,  i t  i s  a c l a s s  2 rnisderneanor fo r  a publ ic  o f f i c e r  t o  knowingly fai l  t o  
p x f o r m  a duty  t o  t h e  public. A.R.S. s ec t ion  38-443. 



4- I;ndcr A0R.S. s e c t i o n  32 l : b ; l ,  subsec t ion  C, pa rag raph  2, t h e  board rnay p l ace  a 
doc to r  on probation and:  

Fai lure /of a d o c t o r 7  t o  c ( ) l l i l l ly  w i th  a n y  s u c h  probat ion  shal l  be  c a u s e  f o r  
f i l ing a s u m m o n s ,  compla in t  - 1 1 1 . 1  n o t i c e  of  h e a r i n g  pursuant  t o  subsec t ion  D 
of th is  s ec t ion  b a s e d  upon l l ~  i n fo rma t ion  cons idered  by  t h e  board at t h e  
informal  i n t e r v i e w  a n d  any  t1111~r acts o r  c o n d u c t  a l leged  t o  be in violat ion 
of this  c h a p t e r  o r  ru les  a n d  r r - ~ l ~ l a t i o n s  a d o p t e d  by  t h e  board  p l ~ r s u a n t  t o  t h i s  
chapter .  

I) A.R.5. sec t ion  32-1451, S ~ I ~ J W - r  tion D r equ i r e s  t h e  boa rd  t o  c o n d u c t  a co inp le t e  
hea r ing  if t h e  boa rd  be l i eves  t h a t  .i l ~ q r g e  o f  m e d i c a l  i ncompe tence ,  inabi l i ty  t o  pe r fo rm 
o r  unprofessional c o n d u c t  by a dot l l ~ r  is o r  m a y  b e  t rue .  The re fo re ,  acco rd ing  t o  t h e  
provisions of A.R.S. s e c t i o n  3 2 - 1 4 ? ] ,  ;ubsect ion C ,  paragraph 2, f a i lu re  t o  comply  wi th  
probation r equ i r emen t s  imposed IJY t h e  boa rd  i s  grounds f o r  t r igger ing  t h e  hea r ing  
procedure  manda ted  by  A.R.S. sect11 011 32- 1451, subsec t ion  D. 

D 
CONCLUSIONS: 

1. Applying l e g a l  s t anda rds  1 1 1  t he  facts o f  a n  individual case is  beyond t h e  scope  
of th is  memorandum. I t  a p p e a r s  tilt J o c t o r  under  your f a c t  s i t ua t ion  could  be  cha rged  

D with a violation of  s e v e r a l  state or r-deral laws.  However ,  i t  would b e  inappropr i a t e  t o  
s t a t e  t h a t  a violat ion o c c u r r e d  witti'llrt examin ing  a l l  t h e  f a c t s  a n d  c i r cums tances  of  t h e  
incident.  

2. The m e m b e r s  of  t h e  1 1  tmard h a v e  a genera l  du ty  t o  t h e  public t o  n o t i f y  a 
law en fo rcemen t  a g e n c y  if t h e y  h.2 ,n a good f a i t h  bel ief  t h a t  a med ica l  doc to r  who i s  

B subjec t  t o  regulat ion b y  t h e  board  lin? , .o ,nmi t ted  a violat ion of law. 

3. Fai lure  t o  r e p o r t  s u c h  a vi*rlqtion could  b e  grounds f o r  r emova l  f r o m  t h e  board. 
In addit ion,  nonfeasance  on  t h e  p a r t  ~ t f  a public  o f f i c e r  i s  a c l a s s  2 misdemeanor.  

4. The  board  i s  requi red  t o  1 1 ~ ~ i ~ i  a hea r ing  and  t a k e  appropr i a t e  discipl inary ac t ion  

B if a doc to r  on probat ion  v io l a t e s  t11c r ~rnrjitions o f  h is  probation. 

cc: Gera ld  A. Silva 
Pe r fo rmance  A u d i t  Manager  



J u n e  2, 1981 

TO: Douglas R. Nor ton  
Auditor G e n e r a l  

FROM: Arizona Legis la t ive  Counci l  

RE: Request  f o r  R e s e a r c h  and  S t a t u t o r y  In t e rp re t a t ion  (0-81-47)  

This i s  in response  t o  a f o r m a l  r eques t  s u b m i t t e d  on your behalf by G e r a l d  A. Silva 
in a m e m o  rece ived  May  26, 1981. No input  was  r ece ived  f r o m  t h e  a t t o r n e y  genera l  
concerning  this  reques t .  

FACT SITUATION: 

Arizona Revised  S t a t u t e s  (A.R.S.) s ec t ion  32-1425.02, subsec t ion  D states: 

D. A l i m i t e d  l i c e n s e  shal l  b e  issued f o r  a period of no t  less  t h a n  
t h r e e  years  or  Inore  t h a n  f i v e  years  during which period t h e  l i c e n t i a t e  sha l l  
obta in  Uni ted  S t a t e s  c i t i zensh ip  o r  c o m p l e t e  t h e  w r i t t e n  examina t ions  of 
t h e  board wi th  a g r a d e  a v e r a g e  of seventy- f ive  per  c e n t  or Inore. 

The  board of medica l  e x a m i n e r s  (board)  pe rmi t s  persons t o  p r a c t i c e  med ic ine  who have  
obta ined  a sco re  on t h e  w r i t t e n  examina t ion  of g r e a t e r  t han  or  equal  t o  70 p e r c e n t  bu t  
less  t h a n  75  p e r c e n t  if t h e y  p r a c t i c e  in  spec i f ied  a r e a s  needing  hea l th  p rac t i t i one r s  
(A.R.S. sec t ion  32-1425.02, subsec t ion  C) .  I iowever,  t h e  board also al lows s o m e  l imi t ed  
l icense  holders t o  t a k e  a pass-fai l  o ra l  examinat ion  and thus  supplernent  t h e i r  s c o r e s  on  
the  wr i t t en  examinat ion .  If t h e  holder  of a l imi t ed  l i cense  successfu l ly  c o m p l e t e s  t h e  o ra l  
examinat ion ,  t h e  g r a d e  o n  t h e  w r i t t e n  examina t ion  i s  ra i sed  t o  75 p e r c e n t  and t h e  
individual is issued a r egu la r  l i c e n s e  t o  p r a c t i c e  medicine.  -. A 

QUESTIONS PRESENTED: 

1. Is the  board 's  p r a c t i c e  of supplement ing  t h e  w r i t t e n  examinat ion  w i t h  t h e  o ra l  
examinat ion  for  t h o s e  whose s c o r e s  a r e  be tween  70 and 75 p e r c e n t  in cornpliance wi th  t h e  
provisions of A.R.S. s e c t i o n  32- 1425, subsec t ion  D? 

2. If i t  is no t ,  w h a t  a r e  t h e  r ami f i ca t ions  t o  t h e  l icense  holder and  t o  t h e  board?  

ANSWER: 

1. No. If s t a t u t o r y  l anguage  i s  plain and unarnbiguous, i t  m u s t  be given e f f e c t .  
Dear ing  v. Arizona ~ e ~ a r h e n t - o f  E c o n d m i c  Securi ty,  1 2 1  Ariz. 203, 589 P.2d 446 ( ~ r i z .  
App. 1978); Arizona state Board of Accountancy v. Keebler ,  115 Ariz. 239, 564 P.2d 928 
(Ariz. App. 1977). Applying t h i s  rule of s t a t u t o r y  cons t ruc t ion  t o  A.R.S. s ec t ion  



32-1425.02, subsec t ion  D, i t  is c l e a r  t h a t  t h e  me thod  f o r  a l imi t ed  l i censee  t o  obta in  a 
regular  l icense  t o  p r a c t i c e  rnedicine in  t h i s  state is t o  t a k e  a w r i t t e n  examina t ion  f rom 
t h e  board and r ece ive  a s c o r e  of 75 p e r c e n t  or  more .  No provision i s  m a d e  in th i s  
subsec t ion  fo r  t h e  board  t o  g ive  a l imi t ed  l i censee  a n  ora l  examinat ion .  If t h e  l eg i s l a tu re  
in tended t o  give t h e  board  th i s  option,  t h e y  would h a v e  spec i f ica l ly  s t a t e d  s o  in t h e  
s t a t u t e s .  See  A.R.S. s e c t i o n  32-1428, subsec t ion  B. 

2. There  is no gene ra l  penal ty  s t a t u t e  in  T i t l e  32, c h a p t e r  1 3  fo r  persons who 
v io la te  t h e  s t a t u t e s  r e l a t i n g  t o  physicians and  surgeons.  In addit ion,  board  m e m b e r s  would • 
not  be personally l i ab l e  f o r  a n y  injury caused  by wrongfully l icens ing  a person a f t e r  
adminis te r ing  a n  o ra l  examina t ion  r a t h e r  t h a n  t h e  requi red  wr i t t en  examinat ion .  See  
A.R.S. sec t ion  41-621, subsec t ion  G. However,  if t h e  board  cont inues  t o  l i cense  l imi t ed  
l i censees  in t h i s  manner ,  in  wanton  d is regard  of t h e i r  s t a t u t o r y  dut ies ,  a c o u r t  m a y  a t t a c h  
l iabi l i ty t o  t h e  board rnernbers. See  S t a t e  v. Superior C o u r t  of M a r t - a  County ,  123 
Ariz. 324, 599 P.2d 777 (1977); ~ndus t r i a j -~o rn rn i s s ion  v. Superior  Cour t ,  5 Ariz. App. 100, 
423 P.2d 375 (1967). 

Some cour t s  hold t h a t  ves t ed  r ights  m a y  prec lude  revocat ion  of a l i cense  in  this  
s i tuat ion.  If a valid l i c e n s e  i s  issued and a person makes  expend i tu re s  upon such  l icense ,  
s o m e  cour t s  hold t h a t  t h e  l i c e n s e e  has a ves t ed  r ight  in  such  l i cense  and  t h e  state canno t  
revoke  i t  unless t h e  l i c e n s e e  c o m m i t s  a n  a c t  which sub jec t s  him t o  r evoca t ion  pursuant  t o  
s t a t u t e .  

However,  o t h e r  c o u r t s  hold t h a t  a p e r m i t  issued under a m i s t a k e  of f a c t  o r  in 
violation of law confe r s  no v e s t e d  r ight  or  privi lege on t h e  person t o  whom t h e  l icense  has 
been issued even  if t h e  person  acts upon i t  and  makes  expendi tures  i n  r e l i ance  on  t h e  
l icense.  B & H Inves tmen t s  Inc. v. C i t y  of Coralvi l le ,  209 N.W. 2d 115  (1owa 1973). 

We cannot  p red ic t  how a cour t  would act if t h e  l i cense  of a person issued under t h e  
f a c t s  a s  presented  t o  us w a s  sub jec t  t o  quest ion because  of t h e  imprope r  manner  in  which 
i t  was issued. Ce r t a in ly ,  t h e  acts of t h e  board in  violat ion of t h e  s t a t u t e  ra i se  grave  
quest ions about  t h e  va l id i ty  of s u c h  l icenses.  

(I 

CONCLUSION: I A 

1. The board is no t  i n  compl iance  wi th  A.R.S. s ec t ion  32-1425.02, subsec t ion  D 
when i t  supplements  t h e  w r i t t e n  examinat ion  with an  oral  examinat ion .  

2. The board rnernbers  would not  be personally l i ab l e  for  t h i s  violation unless i t  
was  done  in wanton  d i s r ega rd  of t h e  s t a t u t e s .  The board's ac t ion  ra ises  quest ions a b o u t  
t h e  val idi ty of l icenses  i ssued  pursuant  t o  such  a c t s .  

cc: Gera ld  .9. Silva 
Performance  Audi t  Manager  



TO: Douglas R. Nor ton  
Audi tor  Gene ra l  

FROM: Ar izona  Legis la t ive  Council  

RE: R e q u e s t  for  i i e sea rch  and S t a t u t o r y  In t e rp re t a t ion  (0-8 1-1 1) 

This is in  response t o  a fo rma l  r eques t  subin i t ted  on  your behalf  by Gera ld  
A. Silva i n  a m e m o  d a t e d  May 14, 1981. No input  was  r ece ived  f r o m  t h e  
At to rney  G e n e r a l  concerning  this  reques t .  

F A C T  SITUTATION: 

Ar izona  R e v i s ~ d  S t a t ~ i t e s  ('A.R.S.1 szc t ion  32- 1425.02 a u t h o r i z e s  t h e  board  
of medica l  ex3mine r s  (bolrci) t o  lssue l i ini ted l i c rnses  t o  p r a c t i c e  medic ine  in 
spec i f ied  a r e a s  of t h e  s t a t e  de t e rmined  t o  b e  in  need  of h e a l t h  p r ~ t i t i o n e r s .  
A.Q.S. s ec t ion  32- 1425.02, subs2ction D s t 3 t e s  t ha t :  

A l imi t ed  l icense  s:lall 52 issued for  a period of no t  lzss  tSan 
t h r e e  y e a r s  nor m a r e  than  f ive  y;l.ars dar ing  which period t h e  
l i c e n t i a t e  shal l  ob ta in  Un i t ed  S:ates c i t izenship  o r  c o m p l e t e  t h e  
w r i t t e n  examina t ions  of t h e  board  with a g r a d e  a v e r a g e  of  
s even ty - f ive  per  c e n t  o r  more.  

a n  t w o  r e c e n t  occas ions ,  t h e  board has  issued a new l imi t ed  l i cense  t o  doctors  
whose original  l imi t ed  l icense  iiad expired.  In both  cases, t h e  doc to r s  had  fa i led  
t o  pass t11e board's wr i t t en  examination.  

QUESTIONS PRESENTED: 

1. Does t h e  board  have  t h e  au tpo r i ty  t o  issue a new l imi t ed  l icense  t o  
doctors  whose original  l i rni ted l icense  has expi red?  

2. C a n  t h e  board  issue such a new l imi ted  l i cense  t o  a doc to r  if t h e  board  
has  rece ived  coinpla in ts  aga ins t  t h e  r!octor which were subs t an t i a t ed?  

ANSWERS: 

1. In i n t e rp re t ing  t h e  s t a t u t e  au thor iz ing  t h e  boa rd  t o  issue a lirnited 
l icense t o  p r a c t i c e  med ic ine  t o  c e r t a i n  individuals, o n e  mus t  c o n s t r u e  t h e  s t a t u t e  
wi th  r e f e r e n c e  t o  t h e  ma in  purpose for  which t h e  leg is la ture  e n a c t e d  t h e  s t a t u t e .  
Sutherland,  S t a t u t e s  and  Ytatutory -- Constr t lct ion ---A sec t ion  96.05 (4th ed., Sands, 
1972). As s t a t e d  by the  cour ts ,  t h e  words of  a s t a t u t e  rnust b e  cons t rued  in 
conjunction wi th  t h e  ful l  t e x t  of t he  s t a tu t e .  Co lde r  v. D e p a r t m e n t  ----- of R e v e n l ~ e ,  
S t a t e  - -- Or-!. - of T a x  Appeals ,  - 123 Ariz. 260, 599 P:% 216 (1979). 

T h e r e  is no  au tho r i ty  in t h e  s t a t u t e s  f o r  t h e  board  to issue a new l irnited 
li(-c:nse t o  a vnedical doctor  whose orizinal  l imi ted  l icense  h a s  expired.  

IX- 1 



\ 

Clea r ly  t h e  in t en t  o f  t h e  leg is la ture  in e n a c t i n g  A.R.S.  sec t ion  32-1425.02 
was  t o  al low t h e  board  to temporar i ly  a u t h o r i ~ e  c e r t a i n  persons  who show a 
rniniinal l eve l  of rnedical  c o m p e t e n c e  b u t  lack c e r t a i n  o t h e r  r equ i r emen t s  t o  
p r a c t i c e  medic ine  in t h i s  s t a t e  and the reby  re l ieve  t h e  s h o r t a g e  of doc to r s  i n  
medica l ly  underserved areas .  Under  t h e  leg is la t ive  scheme ,  t h e  person is 
a l lowed t o  p r ~ c t i c e  medic ine  under c lose  observa t ion  and eva lua t ion  while  h e  
a t t e m p t s  t o  fulfill  those  r equ i r emen t s  which h e  lacks  in  o r d e r  t o  ach ieve  ful l  
s t a t u s  as a medica l  doctor .  Fur ther inore ,  t h e  leg is la ture  has  a f fo rded  t h e  person  
a n  a d e q u a t e  heriod of t ime,  f r o m  t h r e e  t o  f i v e  years ,  in which t o  a t t a i n  t h e s e  
requi rements .  A.R.S.  sec t ion  32- 1425.02, subsec t ions  D and F. 

The re fo re ,  based upon th is  leg is la t ive  plan, t h e  leg is la ture  did n o t  in tend 
t h a t  t h e  boa rd  issue a new l imi ted  l icense  t o  t hose  individuals who could no t  
m e e t  t h e  s t a t u t o r y  r equ i r emen t s  t o  be  l icensed  as a medica l  d o c t o r  during t h e  
period of t i m e  in which they  had a lirnited l icense.  However,  you m a y  wish t o  
r ecommend  t h a t  t h e  leg is la ture  c la r i fy  this  a r e a  to spec i f ica l ly  s t a t e  w h e t h e r  o r  
not  t h e y  in tend t h a t  t h e  board  issue a renewable  l imi ted  l icense.  

2. Even assuming t h a t  t h e  board could issue a new l imi t ed  l icense  t o  a 
med ica l  doc to r ,  t h e  appl icant  is s t i l l  required t o  m e e t  s t a t u t o r y  r equ i r emen t s  f o r  
t h e  i ssuance  of t h e  lirnited license. A.R.S.  sec t ion  32-1425.02, subsec t ion  B 
s ta tes :  

A l imi ted  l icense  m a y  b e  g ran ted  by t h e  board  t o  a n  
app l i can t  o the rwise  qualif ied f o r  regular  l icensure e x c e p t  for  o n e  
o r  ;nore of t h e  following: 

I .  If h e  is a foreign g r a d u a t e  and d c e s  not  hold t h e  s t anda rd  
p e r m a n e n t  c e r t i f i c a t e  of t h e  educat ional  council  f o r  fore ign  
m e d i c a l  g r a d u a t e s  o r  i t s  equivalent .  

2. If h e  h a s  not  comple t ed  t h e  required approved in ternship  
o r  pos t  g r a d u a t e  training. 

3. If he  h a s  not obtained c i t i z s ~ s h i p  in t h e  Uni ted  S t a t e s  
but  is t ak ing  e v e r y  ac t ion  provided by law t o  b e c o m e  a c i t izen .  
T h e  bcard  i inmedia te ly  shall revoke  his l icense t o  p r a c t i c e  
med ic ine  in t h e  e v e n t  t h e  physician's f inal  pe t i t ion  f o r  
na tu ra l i za t ion  is denied, and,  a f t e r  hearing,  shall revoke  such  
l i cense  if i t  appea r s  a f t e r  a reasonable t i rne t h a t  such physician has  
no t  securcd  or is not  di l igently a t t e m p t i n g  t o  secure  his c e r t i f i c a t e  
of ci t izenship.  

4. If h e  h a s  fa i led  t h e  wr i t t en  examinat ion  of t h e  board 
wi th  a weighted g r a d e  a v e r a g e  of not less t han  seven ty  pe r  c e n t .  

Never the less ,  t h e  fai l ing appl icant  may  not  r c t s 4 e  t h e  exarninat inn until  t h e  
t i rne  prescr ibed  by s t a t u t e .  See A.R.S. sec t ion  32-1q28, subsect ions G and H. 



,i - 
T h e r e f o r e ,  in order  t o  r ece ive  a l i rni icd l icense,  an  app l i can t  rnust s t i l l  b e  

o the rwise  qual i f ied  f o r  regular  l icensure.  A.R.S. s ec t ion  32-1423 l is ts  s o m e  of 
t h e  qual i f ica t ions  requi red  of a n  appl icant  in o rde r  t o  ob ta in  a regular  l icense  t o  
p r a c t i c e  medic ine  in th is  s t a t e .  Among t h e s e  r equ i r emen t s  are:  

4. T h a t  h e  possesses a good m o r a l  and  professional  
reputa t ion .  

5. T h a t  h e  is physically and  men ta l ly  a b l e  s a fe ly  t o  engage  
in t h e  p r a c t i c e  of  medic ine  and  submi t s  t o  s u c h  physical  
examina t ion ,  m e n t a l  eva lua t ion  and in terv iew,  o r  a n y  combinat ion  
t h e r e o f ,  as t h e  board  may  d e e m  proper  t o  d e t e r m i n e  t h e  same .  

6 .  T h a t  h e  h a s  no t  been  guil ty of a n y  act of unprofessional  
c o n d u c t  o r  a n y  o t h e r  conduc t  which would c o n s t i t u t e  grounds f o r  
re fusa l ,  suspension o r  revocat ion  of l i cense  under t h i s  chap te r .  

Thus, t h e  board  could no t  issue a l imi t ed  l i cense  t o  a person if t h e  
subs t an t i a t ed  compla in t s  aga ins t  t h e  person woclld br ing  i n t o  ques t ion  t h e  
person's good rnoral and professional  reputa t ion ,  show t h a t  h e  is not  physically 
and men ta l ly  a b l e  t o  s a fe ly  engage  in t h e  p r a c t i c e  of medic ine  o r  t h a t  h e  is 
gui l ty of a n  act of unprofessional  conduc t  o r  is gui l ty  of a n  act which would 
c o n s t i t u t e  grounds  fo r  r e f ~ s a l ,  suspension o r  revocar ion  of a license. 

CONCLUSIONS: 

1. T h e r e  is no s t a t u t o r y  au tho r i ty  for  t h e  board of med ica l  examine r s  t o  
issue a n e w  l imi t ed  l i cense  t o  a medica l  doc to r  whose original  l imi ted  l icense  h a s  
expired. You m a y  wish t o  r ecommend  t h a t  t h e  l eg i s l a tu re  spec i f ica l ly  state 
whether  o r  no t  t hey  in tend t h a t  t h e  board issue a r enewab le  l imi t ed  license. 

2. T h e  board should no t  issue a new l imi t ed  l i cense  t o  a person if t h e  
subs t an t i a t ed  compla in t s  aga ins t  t h e  person ind ica t e  t h a t  t h e  person i s  not  
qual if ied t o  r e c e i v e  a regular  l icense  using t h e  c r i t e r i a  under  A.R.S. sec t ion  
32-1423. 

cc: G e r a l d  A. Silva 
P e r f o r m a n c e  Audit  Manager  


