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I n  1915,  t h e  Arizona L e g i s l a t u r e  c r e a t e d  t h e  S t a t e  Land Department t o  

w . . . a d m i n i s t e r  a l l  laws r e l a t i n g  t o  l a n d s  owned by,  belonging t o ,  and 

under  t h e  c o n t r o l  o f  t h e  s t a t e . "  

Act ing a s  t r u s t e e ,  t h e  Depar tment ' s  pr imary r e s p o n s i b i l i t y  i s  t o  manage 

F e d e r a l  l and  g r a n t e d  t o  Arizona b e n e f i c i a r i e s .  I n  keeping w i t h  its 

f i d u c i a r y  r e s p o n s i b i l i t y ,  t h e  Department i s  expec ted  t o  o b t a i n  f a i r  market  

v a l u e  f o r  t h e  l a n d s  and p r o d u c t s  o f  t h e  l a n d  such  as m i n e r a l s ,  t i m b e r ,  o i l  

and gas. 

Our rev iew o f  t h e  S t a t e  Land Department r e v e a l e d  t h a t :  

- Arizona h a s  o n e  o f  t h e  lower  m i n e r a l  r o y a l t y  f e e s  among s t a t e s  

t h a t  l e a s e  s t a t e  l a n d s  f o r  t h e  e x t r a c t i o n  o f  m e t a l l i f e r o u s  

m i n e r a l s .  If A r i z o n a ' s  r o y a l t y  r a t e  f o r  t h e  e x t r a c t i o n  of 

m e t a l l i f e r o u s  m i n e r a l s  from S t a t e  l a n d s  were comparable t o  t h a t  

o f  o t h e r  s t a t e s ,  r evenues  from m i n e r a l  l e a s e s  would have been a s  

much a s  $6.5 m i l l i o n  more d u r i n g  1979. 

- A r i z o n a ' s  n e t  v a l u e  method o f  a s s e s s i n g  r o y a l t y  f e e s  r e q u i r e s  

more paperwork on t h e  p a r t  o f  l e s s e e s ,  and a u d i t i n g  and rev iew by 

t h e  S t a t e  Land Department,  t h a n  would a g r o s s  v a l u e  method f o r  

d e t e r m i n i n g  r o y a l t y  r a t e s .  

- Curren t  s t a t u t e s  a r e  vague r e g a r d i n g  t h e  d e t e r m i n a t i o n  o f  m i n e r a l  

r o y a l t i e s  and t h e  t i m e l i n e s s  o f  payment. 
- 

- The S t a t e  Land Department h a s  n o t  e s t a b l i s h e d  a d e q u a t e  r u l e s  and 

r e g u l a t i o n s  r e g a r d i n g  m i n e r a l  r o y a l t i e s .  

- The S t a t e  Land Department h a s  n o t  reviewed o r  a u d i t e d  m i n e r a l  

r o y a l t i e s  a d e q u a t e l y .  



- The S t a t e  Land Department c h a r g e s  a  g r a z i n g  f e e  r a t e  t h a t  i s  

s i g n i f i c a n t l y  lower  t h a n  t h e  r a t e  charged by t h e  Bureau o f  Land 

Management, n i n e  o t h e r  w e s t e r n  s t a t e s  and p r i v a t e  i n d u s t r y .  If 

A r i z o n a ' s  g r a z i n g  f e e  r a t e  were comparable t o  t h a t  charged by 

o t h e r  p u b l i c  and p r i v a t e  e n t i t i e s ,  Ar izona would r e c e i v e  from 

$703,000 t o  $5.2 m i l l i o n  i n  a d d i t i o n a l  r evenues  froin g r a z i n g  

l e a s e s .  

- The S t a t e  Land Department h a s  n o t  been g i v e n  s p e c i f i c  s t a t u t o r y  

r e s p o n s i b i l i t y  t o  i d e n t i f y  and r e s o l v e  i n s t a n c e s  o f  t r e s p a s s  on 

S t a t e  l a n d s  n o r  h a s  i t  been provided w i t h  a d e q u a t e  r e s o u r c e s  t o  

d o  s o .  A s  a  r e s u l t ,  d u r i n g  1979 a t  l e a s t  $786,000 i n  damage was 

i n f l i c t e d  on S t a t e  l a n d s  by t r e s p a s s e r s  and a  r e l a t e d  $2.3 

m i l l i o n  i n  compensation may be  l o s t  t o  t h e  S t a t e .  

It i s  recommended t h a t :  

- Arizona Revised S t a t u t e s  (A.R .S. ) $27-234(B) be amended t o  

p rov ide  f o r :  

A g r e a t e r  r e t u r n  on S t a t e  m i n e r a l  r o y a l t i e s .  

Assessment o f  r o y a l t y  f e e s  on g r o s s  v a l u a t i o n  r a t h e r  t h a n  

n e t  v a l u a t i o n .  

Giv ing  t h e  S t a t e  Land Department a u t h o r i t y  t o  e s t a b l i s h  

r o y a l t y  r a t e s  f o r  mining l e a s e s  t h a t  p rov ide  a n  e q u i t a b l e  

r e t u r n  on S t a t e  l a n d s  and t h a t  a l l o w  f o r  p r o d u c t i o n  o r  

o p e r a t i o n a l  d i f f e r e n c e s  between l e s s e e s .  

More s p e c i f i c i t y  r e g a r d i n g  t h e  p r i c e  b a s i s  f o r  c a l c u l a t i n g  

g r o s s  v a l u e s  and t h e  t i m e l i n e s s  o f  r o y a l t y  payment. 

P e n a l t y  p r o v i s i o n s  f o r  l a t e  payments. 



- The S t a t e  Land Department e s t a b l i s h  more d e f i n i t i v e  r u l e s  and 

r e g u l a t i o n s  r e g a r d i n g  m i n e r a l  r o y a l t i e s  and r e p o r t i n g  p rocedures .  

- The S t a t e  Land Department a c q u i r e  t h e  e x p e r t i s e  t o  r ev iew monthly 

m i n e r a l  p r o d u c t i o n  r e p o r t s  a d e q u a t e l y  by c o n t r a c t i n g  f o r  

p r o f e s s i o n a l  s e r v i c e s  o r  h i r i n g  p e r s o n n e l  who a r e  knowledgeable 

i n  a c c o u n t i n g  and mining p r o c e d u r e s ,  i f  t h e  n e t  v a l u a t i o n  b a s i s  

i s  r e t a i n e d  i n  t h e  s t a t u t e s .  

- A.R.S. $37-285(B) be amended t o  a l l o w  f o r  a  s u b s t a n t i a l  i n c r e a s e  

i n  t h e  a n n u a l  r e n t a l  r a t e  charged f o r  each  an imal  f e e d i n g  on 

S t a t e  l a n d .  C o n s i d e r a t i o n  shou ld  be g i v e n  t o  a d o p t i o n  o f  t h e  

Bureau o f  Land Management's g r a z i n g  r a t e  formula  a s  e s t a b l i s h e d  

by t h e  Congress  o f  t h e  United S t a t e s  i n  t h e  P u b l i c  Rangelands 

Improvement Act o f  1978. 

- The Arizona Revised S t a t u t e s  be amended t o  r e q u i r e  t h a t  t h e  S t a t e  

Land Department i d e n t i f y  and r e s o l v e  i n s t a n c e s  o f  t r e s p a s s  on 

S t a t e  l a n d s .  

- The Department be provided w i t h  s t a f f i n g  and r e s o u r c e s  

commensurate w i t h  t h a t  a d d i t i o n a l  r e s p o n s i b i l i t y .  

- The Department d e v e l o p  and a d o p t  fo rmal  p rocedures  t o  r ev iew,  

i n v e s t i g a t e  and moni to r  t r e s p a s s  a c t i v i t y  promptly.  

- The Department c o n t a c t  l o c a l  law enforcement  a g e n c i e s  and o f f e r  

t r a i n i n g  c o u r s e s  r e g a r d i n g  t r e s p a s s  on S t a t e  l a n d s .  

- The Department c o n t a c t  A r i z o n a ' s  communications media r e g a r d i n g  

p u b l i c  s e r v i c e  announcements d e a l i n g  w i t h  t r e s p a s s  on S t a t e  l a n d s .  



INTRODUCTION AND BACKGROUND 

I n  r e s p o n s e  t o  a  June  1 9 ,  1979,  r e s o l u t i o n  o f  t h e  J o i n t  L e g i s l a t i v e  Budget 

Committee, we have conducted a  performance a u d i t  o f  t h e  S t a t e  Land 

Department i n  accordance  w i t h  A.R.S. $41-1279. 

The scope o f  t h e  a u d i t  was d i r e c t e d  mainly  t o  t h e  N a t u r a l  Resources  

D i v i s i o n ,  C o n t r a c t s  and Records D i v i s i o n  and Board o f  Appeals ;  i t  d i d  n o t  

i n c l u d e  a d e t a i l e d  rev iew o f  A d m i n i s t r a t i v e  S e r v i c e s ,  F o r e s t r y  Management 

o r  Urban and Commercial Development. A s e p a r a t e  r e p o r t  e n t i t l e d  "A 

Performance Audit  of t h e  Arizona Resources  I n f o r m a t i o n  System" was 

r e l e a s e d  i n  March 1980 by o u r  O f f i c e  on t h e  I n f o r m a t i o n  Resources  D i v i s i o n  

o f  t h e  S t a t e  Land Department. 

I n  1915 t h e  Arizona L e g i s l a t u r e  c r e a t e d  t h e  S t a t e  Land Department t o  

I t . .  . a d m i n i s t e r  a l l  laws r e l a t i n g  t o  l a n d s  owned by,  be long ing  t o ,  and 

under t h e  c o n t r o l  o f  t h e  s t a t e . "  The Governor was empowered t o  a p p o i n t  a  

Land Commissioner t o  a d m i n i s t e r  t h e  Department. 

Act ing a s  t r u s t e e ,  t h e  S t a t e  Land Depar tment ' s  pr imary r e s p o n s i b i l i t y  

o r i g i n a l l y  was t o  manage approx imate ly  10.7 m i l l i o n  a c r e s  o f  F e d e r a l  l and  

g r a n t e d  t o  1 3  Arizona b e n e f i c i a r i e s .  Those F e d e r a l  land g r a n t s  d a t e  back 

t o  1863 when t h e  T e r r i t o r y  o f  Arizona r e c e i v e d  s e c t i o n s  16  and 36 o f  each 

township ,  t o  be he ld  i n  t r u s t  f o r  t h e  b e n e f i t  o f  common s c h o o l s  w i t h i n  

Arizona.  I n  1910,  s e c t i o n s  2 and 32 o f  each township  were added t o  t h e  

common s c h o o l  endowment, and a n  a d d i t i o n a l  2.35 m i l l i o n  a c r e s  were g r a n t e d  

t o  1 2  o t h e r  Arizona b e n e f i c i a r i e s .  Tab le  1 l ists  t h e  a c r e a g e s  g r a n t e d  t o  

t h e  1 3  o r i g i n a l  b e n e f i c i a r i e s .  



TABLE 1 

TRUST LANDS MANAGED BY THE STATE LAND DEPARTMENT 
W H I C H  WERE GRANTED TO STATE BENEFICIARIES 

BETWEEN 1863 AND 1910" 

B e n e f i c i a r y  

O r i g i n a l  Acreage 
Acreage Remaining 
Granted I n  1979 

U n i v e r s i t y  200,000 164,994.40 

L e g i s l a t i v e ,  J u d i c i a l ,  Execu t ive  100,000 66,660.29 

P e n i t e n t i a r y  100,000 80,830.52 

Asylum f o r  t h e  I n s a n e  100,000 79,116.44 

Schoo l  and Asylum f o r  t h e  Deaf ,  Dumb 
and Bl ind 100,000 84,209.03 

Miners1  H o s p i t a l  50,000 48,648.54 

Normal Schoo l  200,000 172,524.62 

S t a t e  C h a r i t a b l e ,  Pena l  and Reformatory 100,000 79,324.64 

A g r i c u l t u r e  and Mechanical  C o l l e g e s  150,000 134,469.14 

Schoo l  o f  Mines 150,000 132,902.27 

M i l i t a r y  I n s t i t u t e s  100,000 82,944.65 

County Bonds , 1 ,000 ,000  799,283.22 

Common Schools** 

T o t a l  

* It should  be noted t h a t  t h e  a c r e a g e s  g r a n t e d  r e p r e s e n t  s u r f a c e  
measurements. S u b s u r f a c e  ownership  may d i f f e r  s i g n i f i c a n t l y  from 
s u r f a c e  ownership.  

** S i n c e  s e v e r a l  o f  t h e  s e c t i o n s  2 ,  1 6 ,  32 and 36 o f  t h e  common s c h o o l  
g r a n t  were a l r e a d y  under  p r i v a t e  ownership  o r  F e d e r a l  r e s e r v e ,  t h e  
S t a t e  was a l lowed t o  make s e l e c t i o n s  i n  l i e u  o f  t h e  r e s e r v e d  a c r e a g e .  
The measurements shown r e p r e s e n t  s e l e c t i o n s  and g r a n t s .  



I n  a d d i t i o n  t o  t h e  9 ,460,717 a c r e s  o r i g i n a l l y  g r a n t e d ,  t h e  Department 

manages 109,236 a c r e s  o f  s u b s e q u e n t l y  g r a n t e d  land and 1 2 , 0 2 1  a c r e s  of 

State-owned land f o r  a  grand t o t a l  o f  9 ,581 ,974  a c r e s .  The a c r e a g e  

g r a n t e d  t o  t h e  o r i g i n a l  1 3  b e n e f i c i a r i e s  c o n s t i t u t e s  more t h a n  98 p e r c e n t  

of  t h e  land c u r r e n t l y  managed by t h e  Department.  

The Enabl ing Act o f  Arizona imposes a  f i d u c i a r y  r e s p o n s i b i l i t y  upon 

Arizona r e g a r d i n g  S t a t e  t r u s t  l a n d s .  S e c t i o n  28 o f  t h e  Enab l ing  Act f o r  

Arizona s t a t e s :  
I t . .  . it i s  hereby d e c l a r e d  t h a t  a l l  l a n d s  hereby 
g r a n t e d ,  i n c l u d i n g  t h o s e  which,  having been h e r e t o f o r e  
g r a n t e d  t o  s a i d  T e r r i t o r y ,  and hereby e x p r e s s l y  
t r a n s f e r r e d  and conf i rmed t o  t h e  s a i d  S t a t e ,  s h a l l  be 
by t h e  s a i d  S t a t e  h e l d  i n  t r u s t ,  ..." 

The S t a t e  L e g i s l a t u r e  d e l e g a t e d  t h i s  r e s p o n s i b i l i t y  t o  t h e  S t a t e  Land 

Department. I n  keeping w i t h  i ts  f i d u c i a r y  r e s p o n s i b i l i t y ,  t h e  Department 

i s  expected t o  o b t a i n  f a i r  market  v a l u e  f o r  t h e  l a n d s  and p r o d u c t s  o f  t h e  

l a n d  such  a s  m i n e r a l s ,  t i m b e r ,  o i l  and g a s .  S e c t i o n  28 o f  t h e  Enab l ing  

Act f u r t h e r  s t a t e s :  

" D i s p o s i t i o n  o f  any o f  s a i d  l a n d s ,  o r  o f  any money o r  
t h i n g  o f  v a l u e  d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  
t h e r e f r o m ,  f o r  any o b j e c t  o t h e r  t h a n  f o r  such  
p a r t i c u l a r  l a n d s ,  o r  t h e  l a n d s  from which such  money o r  
t h i n g  o f  v a l u e  s h a l l  have been d e r i v e d ,  were g r a n t e d  o r  
conf i rmed ,  o r  i n  any  manner c o n t r a r y  t o  t h e  p r o v i s i o n s  
o f  t h i s  Act ,  s h a l l  be deemed a  b reach  o f  t r u s t . . . .  

! ' A l l  l a n d s ,  l e a s e h o l d s ,  t imber  and o t h e r  p r o d u c t s  o f  
l a n d ,  b e f o r e  be ing  o f f e r e d ,  s h a l l  be a p p r a i s e d  a t  t h e i r  
t r u e  v a l u e ,  and no s a l e  o r  o t h e r  d i s p o s a l  t h e r e o f  s h a l l  
be made f o r  a  c o n s i d e r a t i o n  l e s s  t h a n  t h e  v a l u e  s o  
a s c e r t a i n e d .  ,. . 



"Every s a l e ,  l e a s e ,  conveyance,  o r  c o n t r a c t  o f  o r  
concern ing  any o f  t h e  l a n d s  hereby g r a n t e d  o r  
conf i rmed,  o r  t h e  u s e  t h e r e o f  o r  t h e  n a t u r a l  p r o d u c t s  
t h e r e o f ,  n o t  made i n  s u b s t a n t i a l  conformi ty  w i t h  t h e  
p r o v i s i o n s  o f  t h i s  Act s h a l l  be n u l l  and v o i d ,  any 
p r o v i s i o n s  o f  t h e  c o n s t i t u t i o n  o r  l aws  o f  t h e  s a i d  
S t a t e  t o  t h e  c o n t r a r y  no twi ths tand ing . "  

I n  a d d i t i o n ,  a  1951 c o u r t  c a s e  ( S t a t e  ex  r e l .  Ebke v. Board o f  E d u c a t i o n a l  

Lands and Funds e t  a l . ) ,  t h e  Supreme Court  o f  Nebraska d e c l a r e d  t h a t  a  

s t a t e  must o b t a i n  a  maximum r e t u r n  f o r  t r u s t  l a n d .  The c o u r t  d e c l a r e d  

t h a t :  

"The s t a t e  a s  t r u s t e e  owes t h e  b e n e f i c i a r i e s  o f  t h e  
t r u s t  i t s  undivided l o y a l t y  and good f a i t h ,  and i t s  
a c t s  must be  i n  t h e  s o l e  i n t e r e s t  o f  such  b e n e f i c i a r i e s .  

"An a c t  o f  t h e  L e g i s l a t u r e  d e a l i n g  w i t h  t r u s t  p r o p e r t y  
o f  which t h e  s t a t e  i s  t h e  t r u s t e e  c o n s t i t u t e s  a  b reach  
o f  t r u s t  where i t  a p p e a r s  t h a t  i t  s u b s t a n t i a l l y  
b e n e f i t s  a  s p e c i a l  c l a s s  o f  p e r s o n s  a t  t h e  expense  o f  
t h e  t r u s t  e s t a t e .  

"It is  t h e  d u t y  o f  a  t r u s t e e  t o  o b t a i n  a  maximum r e t u r n  
t o  t h e  t r u s t  e s t a t e  from t h e  t r u s t  p r o p e r t i e s  under  i ts  
c o n t r o l . . . . "  

S o u r c e s  o f  r evenues  from t r u s t  l a n d s  a r e  l e a s e  r o y a l t i e s  and r e n t a l s ,  land 

s a l e s ,  i n t e r e s t  e a r n i n g s  and s e r v i c e  f e e s .  Tab le  2  summarizes t r u s t  land 

revenues  from f i s c a l  y e a r s  1974-75 th rough  1978-79. 

TABLE 2 

STATE LAND DEPARTMENT REVENUES FOR ALL TRUSTS EARNED 
FROM 1974-75 TO 1978-79 

Lease Revenues $ 4 , 4 5 4 , 5 7 1  $ 4 ,715 ,532  $ 4,990,440 $ 6,297,070 $ 6 ,319 ,363  
Land S a l e s  

( P r i n c i p a l )  2 ,435,900 2 ,847,793 2 ,854,562 3 ,829,325 7 ,894,939 
Other  R e c e i p t s  5 ,468 ,285  3 ,926,346 4 ,738,126 3 ,682,933 5 ,000,784 

T o t a l  $12,358,756 $11.489.671 $12.583.128 $13,809,128 $19,215,086 



I n  t h e  1978-79 f i s c a l  y e a r  t h e  Department r e c e i v e d  r o y a l t y  f e e s  o f  

$3,403,930 which a r e  i n c l u d e d  w i t h  o t h e r  r e c e i p t s  i n  Tab le  2. 

The Department l e a s e s  t r u s t  l a n d s  f o r  a v a r i e t y  o f  u s e s .  Tab le  3 

summarizes t h e  number o f  a c r e s  l e a s e d  and d e t a i l s  t h e  revenues  g e n e r a t e d  

d u r i n g  f i s c a l  y e a r  1978-79 f o r  each  t y p e  o f  l e a s e .  

TABLE 3 

SUMMARY OF STATE LAND DEPARTMENT LEASE RECEIPTS 
FOR THE 1978-79 FISCAL Y E A R  AND ACRES 

LEASED AS OF JUNE 30,  1979 

Type of Lease  

S u r f a c e  

U.S. c o n t r a c t s  

Grazing 

Righ t  o f  way 

Commercial 

A g r i c u l t u r e  

S p e c i a l  u s e  p e r m i t s  

Homesi t e s  

T o t a l  s u r f a c e  

S u b s u r f a c e  

O i l  and g a s  

P r o s p e c t i n g  p e r m i t s  

Minera l  

Minera l  m a t e r i a l s  

U.S. c o n t r a c t s  

Geothermal 

T o t a l  s u b s u r f a c e  

T o t a l  s u r f a c e  and s u b s u r f a c e  

R e c e i p t s  Acres  



Although t h e  b e n e f i c i a r i e s  r e c e i v e  t h e  i n t e r e s t  r evenues  g e n e r a t e d  by t h e  

t r u s t ,  t h e y  a r e  n o t  r e q u i r e d  t o  d e f r a y  c o s t s  i n c u r r e d  by t h e  Department i n  

a d m i n i s t e r i n g  t h o s e  l a n d s .  I n s t e a d ,  most o f  t h e  c o s t s  a r e  f inanced  

th rough  t h e  Depar tment ' s  G e n e r a l  Fund a p p r o p r i a t i o n .  Tab le  4 summarizes 

t h e  Depar tment ' s  e x p e n d i t u r e s  d u r i n g  f i s c a l  y e a r s  1975-76 th rough  1978-79 

and 1979-80 e s t i m a t e d .  
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The O f f i c e  o f  t h e  Audi to r  Genera l  e x p r e s s e s  i t s  g r a t i t u d e  t o  t h e  S t a t e  

Land Department p e r s o n n e l  f o r  t h e i r  c o o p e r a t i o n ,  a s s i s t a n c e  and 

c o n s i d e r a t i o n  d u r i n g  t h e  c o u r s e  o f  t h e  a u d i t .  The Land Depar'tment is  t o  

be commended f o r  t h e  i n i t i a t i v e  i t  h a s  shown i n  implementing 

recommendations made i n  t h e  t r e s p a s s  and mine p r o d u c t i o n  r e p o r t  f i n d i n g s .  



FINDING I 

I F  ARIZONA'S ROYALTY RATE FOR THE EXTRACTION OF METALLIFEROUS MINERALS 

FROM STATE LANDS WERE COMPARABLE TO THAT OF OTHER STATES, REVENUES FROM 

M I N E R A L  LEASES WOULD H A V E  BEEN AS MUCH AS $6.5 MILLION MORE D U R I N G  1979.  

A s  of J u l y  1, 1980, Arizona was one o f  t e n  s t a t e s  t h a t  l e a s e d  S t a t e  l a n d s  

t o  p r i v a t e  e n t i t i e s  f o r  t h e  e x t r a c t i o n  o f  m e t a l l i f e r o u s  minera l s . "  

However, when compared t o  t h e  n i n e  o t h e r  s t a t e s ,  Ar izona h a s  one o f  t h e  

lower  r o y a l t y  r a t e s .  I f  A r i z o n a ' s  r o y a l t y  r a t e  were comparable t o  t h e  

o t h e r  l e s s o r  s t a t e s ,  r evenues  from m i n e r a l  l e a s e s  would have been a s  much 

a s  $6.5 m i l l i o n  more d u r i n g  1979. I n  a d d i t i o n ,  t h e  a d o p t i o n  o f  a r o y a l t y  

method based on t h e  g r o s s  v a l u e  o f  t h e  m i n e r a l s  e x t r a c t e d  would r e d u c e  

paperwork f o r  t h e  p r i v a t e  l e s s e e s  and a l l o w  f o r  more e f f i c i e n t  and 

e f f e c t i v e  rev iew by t h e  S t a t e  Land Department.  

Low Royal ty  Rate  

A.R.S. $27-234(B) p r o v i d e s  t h a t :  
"Every m i n e r a l  l e a s e  o f  s t a t e  l and  s h a l l  p r o v i d e  f o r  
payment t o  t h e  s t a t e  by t h e  l e s s e e  o f  a r o y a l t y  o f  f i v e  
p e r  c e n t  o f  t h e  n e t  v a l u e  o f  t h e  m i n e r a l s  produced from 
t h e  c la im.  The n e t  v a l u e  s h a l l  be  deemed t o  be t h e  
g r o s s  v a l u e  a f t e r  p r o c e s s i n g ,  where p r o c e s s i n g  i s  
n e c e s s a r y  f o r  commercial  u s e ,  l e s s ,  t h e  a c t u a l  c o s t  o f  
t r a n s p o r t a t i o n  from t h e  p l a c e  o f  p r o d u c t i o n  t o  t h e  
p l a c e  o f  p r o c e s s i n g ,  l e s s  c o s t s  o f  p r o c e s s i n g  and t a x e s  
l e v i e d  and paid  upon t h e  p r o d u c t i o n  t h e r e o f . "  

* Appendix I i s  a summary o f  su rvey  r e s u l t s  r e g a r d i n g  l e a s i n g  
p o l i c i e s  o f  t h e  s t a t e s  t h a t  l e a s e  state-owned l a n d s  t o  
p r i v a t e  e n t i t i e s  f o r  t h e  e x t r a c t i o n  o f  m e t a l l i f e r o u s  and 
n o n m e t a l l i f e r o u s  m i n e r a l s .  



The o t h e r  n i n e  s t a t e s  t h a t  l e a s e  s t a t e  l a n d s  t o  p r i v a t e  e n t i t i e s  f o r  t h e  

e x t r a c t i o n  of m e t a l l i f e r o u s  m i n e r a l s  from s t a t e  l a n d s  u s e  one  of  t h e  

fo l lowing  methods t o  a s s e s s  r o y a l t i e s  ( s e e  Appendix I ) :  

1. P e r c e n t a g e  o f  g r o s s  r evenues ,  

2. S l i d i n g  p e r c e n t  o f  g r o s s  r evenues  based on g r o s s  v a l u e  p e r  t o n ,  

3. S l i d i n g  p e r c e n t  o f  n e t  r evenues  based on g r o s s  v a l u e  p e r  t o n ,  

4. P e r c e n t a g e  o f  n e t  r evenues ,  o r  

5. Net r a t e  p e r  t o n .  

Tab le  5 summarizes t h e  methods used by t h e  t e n  l e s s o r  s t a t e s  t o  d e t e r m i n e  

m i n e r a l  r o y a l t i e s  and shows t h e  impact  each method would have had on 

Arizona r o y a l t y  r e v e n u e s  from January  1, 1979,  th rough  December 31,  1979.* 

* During f i s c a l  y e a r  1979-80, t h e  S t a t e  Land Department r e c e i v e d  99.96% 
o f  i t s  r o y a l t i e s  from m i n e r a l  p r o d u c t i o n  from f o u r  major  mining 
l e s s e e s  ( s e e  Appendix 11). During t h i s  p e r i o d ,  t h e  Department 
r e c e i v e d  t h e  remaining .O4% o f  r o y a l t i e s  from more t h a n  300 o t h e r  
mining l e s s e e s .  A s  a  r e s u l t ,  t h e  O f f i c e  o f  t h e  Audi to r  Genera l  
r e s t r i c t e d  i ts rev iew o f  t h e  r o y a l t y  i s s u e  t o  t h e  f o u r  major l e s s e e s .  



S t a t e  - 
C a l i f o r n i a  

Michigan 

Montana 

Tennessee 

Texas 

Idaho 
2 

s 
Utah 

A R I Z O N A  

Washington 

Minnesota 

TABLE 5 

COMPARISON OF M I N I N G  ROYALTY ASSESSMENT METHODS USED BY THE TEN STATES 
W H I C H  LEASE STATE LANDS TO PRIVATE ENTITIES FOR THE EXTRACTION OF METALLIFEROUS 

MINERALS AS OF JULY 1, 1980, AND THE IMPACT EACH METHOD WOULD HAVE H A D  ON A R I Z O N A  
ROYALTY REVENUES FROM JANUARY 1 THROUGH DECEMBER 31, 1979* 

Method Used t o  Ca lcu la t e  Royal t ies** 
S l i d i n g  Percent  o f  S l i d i n g  Percent  

Gross Revenues o f  Net Revenues 
Percentage Based on Cross Based on Gross Percentage  of 

Cross  Revenues Value per  Ton Value per  Ton Net Revenues 

Impact [ Inc rease / (Dec rease ) ]  
Each Method Would Have Had 

Roya l t i e s  t h a t  Arizona on Arizona Rovaltv Revenues 
Would Have Received ~ u r i n ~  1979 

under t h e  Various Inc rease  Inc rease  
Net Rate Royalty Methods (Decrease) (Decrease)  
Per Ton During 1979 Amount Percentage  

$12,675,024 $ 6,514,932 106% 

* Pro jec t ions  of r o y a l t i e s  i n  t h e  o t h e r  n ine  s t a t e s  a r e  based on r o y a l t y  payments from Arizona 's  fou r  
l a r g e s t  S t a t e  minera l  l e a s e s  which comprise over  99.9% o f  t h e  minera l  r o y a l t i e s  Arizona received i n  
t h e  1979-80 f l s c a l  year .  Mineral  l e a s e s  on t h e  f o u r  mines c u r r e n t l y  producing a r e  i n  e f f e c t  f o r  20 
yea r s  with t he  e a r l i e s t  e x p i r a t i o n  d a t e  being 1985 and t h e  l a t e s t  e x p i r a t i o n  d a t e  being 1994. 

** As used i n  t h i s  t a b l e ,  n e t  revenues inc lude  deduct ions  f o r  p roces s ing ,  t r a n s p o r t a t i o n  and/or  t a x e s  
made before  t he  r o y a l t y  is  ca l cu l a t ed .  Cross  revenues inc lude  no deduct ions  before  t h e  r o y a l t y  is  
ca l cu l a t ed .  

***  Michigan's roya l ty  r a t e s  vary from 3% t o  6%. Based on Arizona mining a c t i v i t y  i n  1979, 3% was used 
i n  t h i s  t ab l e .  

* * a *  Idaho ' s  roya l ty  r a t e s  vary from $.25 per  t on  t o  10% of n e t  revenues. Based on Arizona 's  mining 
a c t i v i t y  In  1979, 2.753 was used i n  t h i s  t a b l e .  

*****  The minimum r a t e  i s  4% o f  n e t  revenues;  however, t h a t  r a t e  is nego t i ab l e  and could i n c r e a s e  
substantially depending on t h e  appra ised  value  o f  t h e  land being leased.  



A s  shown i n  Tab le  5 ,  f i v e  s t a t e s  c h a r g e  h i g h e r  r o y a l t y  r a t e s  t h a n  Arizona 

d o e s ,  and f o u r  o f  t h e  f i v e  charge  r a t e s  t h a t  a r e  s i g n i f i c a n t l y  h i g h e r  t h a n  

Arizona1 s. Washington shows a  r o y a l t y  r a t e  lower  t h a n  Arizona1 s ,  b u t  f o u r  

p e r c e n t  o f  n e t  r evenues  i s  t h e  minimum r a t e  charged.  Washington 's  r o y a l t y  

could  be s u b s t a n t i a l l y  h i g h e r  depending on t h e  a p p r a i s e d  v a l u e  o f  t h e  land 

which i s  l e a s e d .  

F u r t h e r ,  most o f  t h e  o t h e r  l e s s o r  s t a t e s ,  u n l i k e  Arizona,  have adopted 

h i g h e r  r o y a l t y  r a t e s  w i t h i n  t h e  l a s t  t e n  y e a r s ,  as  shown i n  Tab le  6. 



Code o r  
S t a t u t e  

S t a t e  C i t a t i o n  - 

TABLE 6  

SUMMARY OF CURRENT AND HISTORIC ROYALTY RATES CHARGED 
BY STATES TO PRIVATE ENTITIES FOR THE EXTRACTION OF METALLIFEROUS MINERALS 

Can Rate  
Be Adjusted Year C u r r e n t  Royal ty  R a t e  P r i o r  Method o f  Change i n  

C u r r e n t  R o y a l t y  R a t e  By Department? R a t e  Enacted t o  Most Recent  Change Royal ty  Rate  

ARIZONA $27-234 5% o f  n e t  p r o d u c t i o n  v a l u e  No 1941 2-5% o f  n e t  p r o d u c t i o n  v a l u e  S t a t u t o r y  r e v i s i o n  

C a l i f o r n i a  PUBR 6895 Not l e s s  t h a n  10% o f  g r o s s  p r o d u c t i o n  Yes 
v a l u e  ( l e s s  t r a n s p o r t a t i o n  and 
p r o c e s s i n g  c o s t s )  

I d a h o  47-704 Not l e s s  t h a n  2 1/2*$ o f  g r o s s  Yes 
p r o d u c t i o n  v a l u e  (which i n c l u d e s  
d e d u c t i o n s  f o r  t r a n s p o r t a t i o n  and 
p r o c e s s i n g  c o s t s  s i m i l a r  t o  A r i z o n a ' s  
c a l c u l a t i o n  o f  n e t  r e v e n u e ) *  

1976 S t a t e  Land Commission e s t a b l i s h e d  S t a t u t o r y  r e v i s i o n  
r a t e  a t  7  1 / 4 1  o f  n e t  p r o d u c t i o n  
v a l u e  i n  1971 

1967 S t a t e  Land Commission e s t a b l i s h e d  S t a t u t o r y  r e v i s i o n  
r a t e  a t  $.25 p e r  t o n  produced i n  1957 

Michigan 13-727 Royal ty  r a t e  t o  be s e t  by S t a t e  
C o n s e r v a t i o n  DepartmentY* 

Yes 1973  Not l e s s  t h a n  4% o f  n e t  p r o d u c t i o n  S t a t u t o r y  r e v i s i o n  
v a l u e  

Minnesota 93-20 $.60 p e r  t o n  f o r  new l e a s e s  Yes 1979 S t a t e  Land Department e s t a b l i s h e d  A d m i n i s t r a t i v e  
r o y a l t y  r a t e  o f  $.05 t o  $ . l o  p e r  t o n  d e c i s i o n  

2 

0 
i n  1969 

Montana 77-3-116 Not l e s s  t h a n  5% o f  g r o s s  p r o d u c t i o n  Yes 
v a l u e  

Tennessee  49-113 Not l e s s  t h a n  5% o f  g r o s s  p r o d u c t i o n  
v a l u e  

Texas 5421C.8 Not l e s s  t h a n  6  l / 4 %  o f  g r o s s  
p r o d u c t i o n  v a l u e  

Utah 65-1-18 Not more t h a n  1 2  1 / 2 $  o f  g r o s s  
p r o d u c t i o n  valuex*** 

Yes 

Not more t h a n  5% of n e t  p r o d u c t i o n  S t a t u t o r y  r e v i s i o n  
1973 v a l u e  

1971  S t a t e  Land Department e s t a b l i s h e d  A d m i n i s t r a t i v e  
r a t e  a t  n o t  more t h a n  5% o f  g r o s s  d e c i s i o n  
p r o d u c t i o n  v a l u e  i n  1956 

Yes 1957 Not l e s s  t h a n  6  1/4%*** S t a t u t o r y  r e v i s i o n  

Yes 

Washington 79-01-644 Not l e s s  t h a n  4% o f  n e t  p r o d u c t i o n  Yes 
v a l u e  

1976 S l i d i n g  s c a l e  o f  3% t o  6% g r o s s  S t a t u t o r y  r e v i s i o n  
e x t r a c t i o n s  

1976 Not l e s s  t h a n  1% o f  n e t  p r o d u c t i o n  A d m i n i s t r a t i v e  
v a l u e  d e c i s i o r  

* The Idaho  Department o f  Lands h a s  adopted a  " s l i d i n g  
s c a l e "  f o r  r o y a l t i e s  on p r o d u c t i o n  o f  m i n e r a l s .  The 
r a t e  i n c r e a s e s  from $.25 t o n  t o  10% o f  n e t  revenues  a s  
t h e  v a l u e  o f  t h e  o r e  removed i n c r e a s e s .  The r a t e  is  
a p p l i e d  t o  t h e  n e t  p r o d u c t i o n  v a l u e  o f  o r e  t a k e n  from 
t h e  leased  l a n d s .  

* *  The Michigan Conserva t ion  Department h a s  e s t a b l i s h e d  
a  r o y a l t y  r a t e  o f  3% t o  63 o f  g r o s s  p r o d u c t i o n  v a l u e ,  
based on t h e  Depar tment ' s  a p p r a i s a l  o f  t h e  a r e a  i n  
which t h e  mine i s  l o c a t e d .  

*** P r i o r  t o  1957,  t h e  Texas code  d i d  n o t  s p e c i f y  whether  t h e  r o y a l t y  r a t e  was 
based on g r o s s  o r  n e t  p r o d u c t i o n  v a l u e .  The 1957 s t a t u t o r y  r e v i s i o n  
r e q u i r e d  l e s s e e s  t o  pay r o y a l t i e s  based on g r o s s  p r o d u c t i o n  v a l u e .  

**** The Utah S t a t e  Lands Board had adopted a  " s l i d i n g  s c a l e "  f o r  r o y a l t i e s  on 
p r o d u c t i o n  o f  m i n e r a l s .  The r a t e  i n c r e a s e d  I'rom 3% t o  1 2  1 / 2 2  a s  t h e  
v a l u e  o f  t h e  o r e  removed i n c r e a s e d .  The r a t e  was a p p l i e d  t o  t h e  g r o s s  
p r o d u c t i o n  v a l u e  o f  o r e  t a k e n  from t h e  l e a s e d  l a n d s  l e s s  t r a n s p o r t a t i o n  
and p r o c e s s i n g  c o s t s .  I n  1980,  t h e  Utah S t a t e  Lands Board changed t h e  
r o y a l t y  t o  4% o f  g r o s s  l e s s  t r a n s p o r t a t i o n  and p r o c e s s i n g  c o s t s .  



A s  shown i n  Tab le  6 ,  Arizona h a s  n o t  a d j u s t e d  i t s  r o y a l t y  r a t e  s i n c e  1941 

and i s  t h e  o n l y  s t a t e  l e a s i n g  S t a t e  l a n d s  t o  p r i v a t e  e n t i t i e s  f o r  t h e  

e x t r a c t i o n  o f  m e t a l l i f e r o u s  m i n e r a l s  t h a t  h a s  n o t  a d j u s t e d  i t s  r o y a l t y  

r a t e  i n  t h e  l a s t  25 y e a r s .  I n  a d d i t i o n ,  C a l i f o r n i a ,  Michigan,  Minnesota,  

Montana, Tennessee ,  Utah and Washington have s u b s t a n t i a l l y  i n c r e a s e d  t h e i r  

r o y a l t y  r a t e s  i n  t h e  l a s t  t e n  y e a r s .  

Ar izona i s  t h e  o n l y  s t a t e  l i s t e d  i n  T a b l e  6 t h a t  d o e s  n o t  a l l o w  t h e  agency 

t h a t  a d m i n i s t e r s  mining l e a s e s  t o  s e t  r o y a l t y  r a t e s .  To e n s u r e  t h a t  t h e  

a d m i n i s t e r i n g  agency d o e s  n o t  abuse  t h a t  a u t h o r i t y ,  many s t a t e  s t a t u t e s  

p rov ide  f o r  a  t l f l o o r "  below which r o y a l t y  r a t e s  may n o t  f a l l .  Thus, 

s t a t u t e s  s t r u c t u r e d  i n  t h i s  manner p r o v i d e  f o r  b o t h  a n  e q u i t a b l e  r e t u r n  on 

S t a t e  l a n d s  and t h e  a b i l i t y  t o :  1 )  accommodate p r o d u c t i o n  o r  o p e r a t i o n a l  

d i f f e r e n c e s  between l e s s e e s ,  and 2 )  modify r o y a l t y  r a t e s  t o  r e f l e c t  f e e s  

charged by o t h e r  l e s s o r  s t a t e s .  

Advantages o f  Basing . 

R o y a l t i e s  on t h e  Gross  Value 

of t h e  M i n e r a l s  E x t r a c t e d  

The a d o p t i o n  o f  a  r o y a l t y  r a t e  f o r  t h e  e x t r a c t i o n  o f  m e t a l l i f e r o u s  

m i n e r a l s  based on t h e  g r o s s  v a l u a t i o n  o f  p r o d u c t i o n  would n o t  o n l y  

i n c r e a s e  S t a t e  r evenues  b u t  would p r o v i d e  t h e  f o l l o w i n g  b e n e f i t s  a s  w e l l .  

- R e p o r t i n g  r e q u i r e m e n t s  would be s i m p l i f i e d  f o r  mines l e a s i n g  land 

from t h e  S t a t e .  

- The S t a t e  o f  Arizona would d i s c o n t i n u e  s u b s i d i z i n g  l e s s e e s  who 

o p e r a t e  uneconomical ly  o r  i n e f f i c i e n t l y .  

- The S t a t e  Land Department cou ld  review and a u d i t  r o y a l t y  payments 

more e f f i c i e n t l y  and e f f e c t i v e l y .  



C u r r e n t l y ,  mines t h a t  l e a s e  S t a t e  l a n d s  f o r  t h e  e x t r a c t i o n  o f  

m e t a l l i f e r o u s  m i n e r a l s  a r e  r e q u i r e d  t o  p r e p a r e  and submi t  r e p o r t s  t o  t h e  

S t a t e  Land Department t h a t  d e t a i l  p r o d u c t i o n  volume, a s s a y  p e r c e n t a g e s ,  

i n v o i c e  p r i c i n g  and c o s t s  t h a t  a r e  d e d u c t i b l e  t o  a r r i v e  a t  n e t  v a l u a t i o n ,  

a g a i n s t  which t h e  S t a t e ' s  r o y a l t y  r a t e  i s  a p p l i e d  t o  a r r i v e  a t  t h e  S t a t e ' s  

r o y a l t y  payment. By a d o p t i n g  a  g r o s s  v a l u a t i o n  b a s i s  f o r  r o y a l t i e s ,  

l e s s e e s  would no l o n g e r  be  r e q u i r e d  t o  p r e p a r e  and submit  d e t a i l e d  c o s t  

s c h e d u l e s  w i t h  t h e i r  monthly r o y a l t y  s t a t e m e n t s .  

An a n c i l l a r y  b e n e f i t  o f  u s i n g  a  g r o s s  v a l u a t i o n  b a s i s  t o  d e t e r n i n e  

r o y a l t i e s  would be d i s c o n t i n a n c e  o f  t h e  c u r r e n t  p r a c t i c e  o f  t h e  S t a t e  

rewarding uneconomical  o r  i n e f f i c i e n t  mining o p e r a t i o n s .  C u r r e n t l y ,  

l e s s e e s  a r e  a l lowed t o  reduce  t h e  r o y a l t y  amount paid  t o  t h e  S t a t e  t h r o u g h  

d e d u c t i o n  o f  p r o d u c t i o n  and t r a n s p o r t a t i o n  c o s t s  b e f o r e  c a l c u l a t i n g  t h e  

S t a t e ' s  r o y a l t y .  For  example,  i f  on i ts  monthly r e p o r t  a l e s s e e  c l a i m s  t o  

have e x t r a c t e d  $1,000,000 worth  o f  m i n e r a l s  from S t a t e  l a n d s  and t o  have 

i n c u r r e d  $500,000 i n  d e d u c t i b l e  c o s t s ,  t h e n  t h e  S t a t e ' s  r o y a l t y  is  

c a l c u l a t e d  a s  f o l l o w s  : 

Gross  v a l u e  a f t e r  p r o c e s s i n g  o f  m i n e r a l s  e x t r a c t e d  
from S t a t e  l a n d s  $1,000,000 

D e d u c t i b l e  c o s t s  i n c u r r e d  500,000 

Net v a l u e  o f  m i n e r a l s  e x t r a c t e d  from S t a t e  l a n d s  500,000 

S t a t e  r o y a l t y  r a t e  

S t a t e  r o y a l t y  amount 

A s  shown above,  t h e  S t a t e ,  i n  e f f e c t ,  s u b s i d i z e s  f i v e  p e r c e n t  o f  

d e d u c t i b l e  c o s t s  incul'red by l e s s e e s .  T h i s  p r a c t i c e  would be e l i m i n a t e d ,  

and i n c e n t i v e s  f o r  uneconomical  o r  i n e f f i c i e n t  mining o p e r a t i o n s  t h a t  a r e  

i n h e r e n t  i n  such  a  p r a c t i c e  would be  removed, i f  S t a t e  r o y a l t i e s  were 

based on a  g r o s s  v a l u a t i o n  b a s i s .  



A f i n a l  advan tage  o f  a d o p t i n g  g r o s s  v a l u a t i o n  a s  t h e  b a s i s  f o r  r o y a l t i e s  

i s  t h a t  i t  would s i m p l i f y  t h e  review and a u d i t  o f  monthly r o y a l t y  

s t a t e m e n t s  by t h e  S t a t e  Land Department.  T h i s  f u n c t i o n  h a s  n o t  been 

performed a d e q u a t e l y  by t h e  Department ( s e e  F ind ing  1 1 )  and ,  by 

e l i m i n a t i n g  t h e  need t o  rev iew and a u d i t  d e t a i l e d  c o s t  s c h e d u l e s ,  t h e  

Department c a n  perform t h o s e  f u n c t i o n s  more e f f i c i e n t l y  and e f f e c t i v e l y .  

CONCLUSION 

1. Arizona h a s  one  o f  t h e  lower  m i n e r a l  r o y a l t y  f e e s  among s t a t e s  

t h a t  l e a s e  s t a t e  l a n d s  f o r  t h e  e x t r a c t i o n  o f  m e t a l l i f e r o u s  

minera l s .  

2. A r i z o n a ' s  n e t  v a l u e  method o f  a s s e s s i n g  r o y a l t y  f e e s  r e q u i r e s  

more paperwork on t h e  p a r t  o f  l e s s e e s ,  and a u d i t i n g  and review by 

t h e  S t a t e  Land Depar tment ,  t h a n  would a  g r o s s  v a l u e  method f o r  

d e t e r m i n i n g  r o y a l t y  r a t e s .  

RECOMMENDATIONS 

It is  recommended t h a t  A.R.S. $27-234(B) be amended t o  p rov ide  f o r :  

1. A g r e a t e r  r e t u r n  on S t a t e  m i n e r a l  r o y a l t i e s .  

2. Assessment o f  r o y a l t y  f e e s  on a  g r o s s  v a l u a t i o n  r a t h e r  t h a n  n e t  

v a l u a t i o n .  

3. Giving t h e  S t a t e  Land Department a u t h o r i t y  t o  e s t a b l i s h  r o y a l t y  

r a t e s  f o r  mining l e a s e s  t h a t  p rov ide  a n  e q u i t a b l e  r e t u r n  on S t a t e  

l a n d s  and t h a t  a l l o w  f o r  p r o d u c t i o n  o r  o p e r a t i o n a l  d i f f e r e n c e s  

between l e s s e e s .  



FINDING I1 

STATUTORY AND STATE LAND DEPARTMENT ADMINISTRATIVE CHANGES A R E  NEEDED TO 

ENSURE PROPER PAYMENT OF MINERAL ROYALTIES. 

During 1979, m i n e r a l  l e a s e s  earned t h e  S t a t e  o f  ~ r i z o n s  approx imate ly  

$6.5 m i l l i o n  i n  r o y a l t i e s .  Our rev iew o f  m i n e r a l  l e a s e s  r e v e a l e d  t h a t :  

- The s t a t u t e s  govern ing  m i n e r a l  r o y a l t i e s  a r e  vague r e g a r d i n g  t h e  

d e t e r m i n a t i o n  o f  m i n e r a l  r o y a l t i e s  and t h e  t i m e l i n e s s  o f  payment. 

- The S t a t e  Land Department h a s  n o t  e s t a b l i s h e d  a d e q u a t e  r u l e s  and 

r e g u l a t i o n s  r e g a r d i n g  m i n e r a l  r o y a l t i e s .  

- The s t a t ;  Land Department h a s  n o t  a d e q u a t e l y  reviewed o r  a u d i t e d  

m i n e r a l  r o y a l t y  payments. 

A s  a r e s u l t ,  i t  i s  n o t  p o s s i b l e  t o  d e t e r m i n e  i f  t h e  S t a t e  h a s  been 

p r o p e r l y  paid  f o r  m i n e r a l s  removed from S t a t e  l a n d s .  

S t a t u t o r y  Vagueness 

A.R.S. $27-234(B) p r o v i d e s  t h e  s t a t u t o r y  b a s i s  f o r  d e t e r m i n i n g  t h e  amount 

o f  m i n e r a l  l e a s e  r o y a l t i e s  and s t a t e s :  
"13. Every m i n e r a l  l e a s e  o f  s t a t e  land s h a l l  p r o v i d e  

f o r  payment t o  t h e  s t a t e  by t h e  l e s s e e  o f  a  r o y a l t y  o f  
f i v e  p e r  c e n t  o f  t h e  n e t  v a l u e  o f  t h e  m i n e r a l s  produced 
from t h e  c la im.  The n e t  v a l u e  s h a l l  be deemed t o  be 
t h e  g r o s s  v a l u e  a f t e r  p r o c e s s i n g ,  where p r o c e s s i n g  is  
n e c e s s a r y  f o r  commercial  u s e ,  l e s s  t h e  a c t u a l  c o s t  o f  
t r a n s p o r t a t i o n  from t h e  p l a c e  o f  p r o d u c t i o n  t o  t h e  
p l a c e  o f  p r o c e s s i n g ,  l e s s  c o s t s  o f  p r o c e s s i n g  and t a x e s  
l e v i e d  and paid  upon t h e  p r o d u c t i o n  t h e r e o f .  I n  c a s e  
o f  m i n e r a l s  n o t  p rocessed  f o r  commercial u s e ,  t h e  n e t  
v a l u e  s h a l l  be  t h e  g r o s s  p roceeds ,  o r  g r o s s  v a l u e ,  a t  
t h e  p l a c e  or s a l e  o r  u s e ,  l e s s  t h e  a c t u a l  c o s t  o f  
t r a n s p o r t a t i o n  from t h e  p l a c e  o f  p r o d u c t i o n  t o  t h e  
p l a c e  o f  s a l e  o r  u s e ,  l e s s  t a x e s ,  i f  any ,  l e v i e d  and 
pa id  upon t h e  p r o d u c t i o n  t h e r e o f .  (Emphasis added)  



The above s t a t u t e  i s  vague i n  t h a t  i t :  

- Does n o t  s p e c i f y  t h e  p r i c e  b a s i s  f o r  c a l c u l a t i n g  " g r o s s  v a l u e s f ' ,  

- Does n o t  d e f i n e  " p r o ~ e s s i n g , ~ ~  

- Does n o t  d e f i n e  "commercial u s e , "  

- Does n o t  s t i p u l a t e  what k i n d s  o f  c o s t s  c o n s t i t u t e  t r a n s p o r t a t i o n  

o r  p r o c e s s i n g  c o s t s ,  

- Does n o t  s p e c i f y  what c o n s t i t u t e s  t i rnely  payments o f  r o y a l t i e s ,  

and 

- Does n o t  p r o v i d e  f o r  p e n a l t i e s  f o r  l a t e  payment o f  m i n e r a l  

r o y a l t i e s .  

Lack o f  Department Ru les  

and R e g u l a t i o n s  

The s t a t u t o r y  vagueness  r e g a r d i n g  t h e  c a l c u l a t i o n  o f  m i n e r a l  r o y a l t i e s  i s  

r e p l i c a t e d  i n  t h e  S t a t e  Land D e p a r t m e n t f s  r u l e s  and r e g u l a t i o n s ,  i n  t h a t  

t h e  Department h a s  n o t  e s t a b l i s h e d  what c o n s t i t u t e s  g r o s s  p r o d u c t i o n ;  how 

g r o s s  v a l u e s  a r e  t o  be d e t e r m i n e d ;  how p r o c e s s i n g  l o s s e s  a r e  t o  be  

de te rmined ;  how p r o c e s s i n g  and t r a n s p o r t a t i o n  c o s t s  a r e  t o  be c a l c u l a t e d ;  

d u e  d a t e s  f o r  r o y a l t y  payments; and p e n a l t i e s  f o r  l a t e  payment of 

r o y a l t i e s .  

A s  a  r e s u l t :  

- One l e s s e e  underpaid  t h e  S t a t e  a  c o n s e r v a t i v e l y  e s t i m a t e d  

$125,000 d u r i n g  1977 and 1978 because  i t  d i d  n o t  i n c l u d e  

r e p r o c e s s e d  copper  i n  i ts  g r o s s  p roduc t ion .  

- A p rocedure  f o r  paying m i n e r a l  r o y a l t i e s  h a s  evolved i n f o r m a l l y  

t h a t  h a s  no b a s i s  i n  l a w  o r  Department r u l e s  and r e g u l a t i o n s  and 

h a s  de layed  t h e  f i n a l  payment o f  some r o y a l t i e s  f o r  a s  long  a s  

e i g h t  y e a r s .  



Gross  Produc t ion  

The Department r e c e i v e s  monthly p r o d u c t i o n  r e p o r t s  from mining l e s s e e s  

t h a t  a r e  used t o  c a l c u l a t e  t h e  S t a t e ' s  r o y a l t y  payments. One o f  t h e  

f a c t o r s  f o r  d e t e r m i n i n g  t h e  S t a t e ' s  r o y a l t y  i s  g r o s s  p roduc t ion .  

I n  o r d e r  t o  a s c e r t a i n  t h e  accuracy  o f  g r o s s  p r o d u c t i o n  i n f o r m a t i o n  on t h e  

monthly p r o d u c t i o n  r e p o r t s  f i l e d  w i t h  t h e  Department,  a  compar ison was 

made between one l e s s e e ' s  monthly p r o d u c t i o n  r e p o r t  and t h a t  same l e s s e e ' s  

annua l  r e p o r t  f i l e d  w i t h  t h e  S e c u r i t i e s  and Exchange Commission (SEC). 

The comparison d i v u l g e d  s i g n i f i c a n t  d i f f e r e n c e s  i n  t h e  t o n s  o f  copper  

produced by t h e  l e s s e e  i n  1977 and 1978. The e x t e n t  o f  t h e  d i f f e r e n c e s  i s  

d e t a i l e d  i n  Tab le  7. 

TABLE 7  

COMPARISON OF COPPER TONS A S  REPORTED BY ONE 
LESSEE I N  STATE LAND DEPARTMENT MINERAL REPORTS 

AND SEC A N N U A L  REPORTS I N  1977 AND 1978 

1977 - 1978 

Tons o f  copper  produced as r e p o r t e d  t o  SEC 111 ,105  117,392 

Tons o f  copper  produced as r e p o r t e d  t o  
S t a t e  Land Department 96,978 106,494 

D i f f e r e n c e s  i n  t o n s  - 14.127, 1 0  _, 8 9 8 ~  

P e r c e n t  d i f f e r e n c e s  15% 10% 

When s t a f f  from t h e  A u d i t o r  G e n e r a l ' s  O f f i c e  b rough t  t h e  above d i f f e r e n c e s  

t o  t h e  a t t e n t i o n  o f  t h e  l e s s e e ,  a  r e c o n c i l i a t i o n  was prepared t o  e x p l a i n  

t h e  d i f f e r e n c e s  ( s e e  =lppendix 1 1 1 ) .  D i f f e r e n c e s  were a t t r i b u t e d  p r i m a r i l y  

t o  a d j u s t m e n t s  t o  r ecovery  r a t e s  i n  1977 and copper  recovered from 

r e p r o c e s s e d  s l a g  i n  1977 and 1978. 



The f i r s t  r e c o n c i l i n g  i t e m  was t h e  r e s u l t  o f  a d j u s t m e n t s  made by t h e  

l e s s e e  d u r i n g  1977 t o  copper  r ecovery  r a t e s  t h a t  were n o t  r e p o r t e d  t o  t h e  

S t a t e  Land Department.  A s  a  r e s u l t ,  t h e  l e s s e e  u n d e r s t a t e d  i t s  copper  

p r o d u c t i o n  by 2 ,291,730 pounds. Because a  p o r t i o n  o f  t h e  o r e  mined by t h e  

l e s s e e  t h a t  y e a r  came from S t a t e  l a n d ,  t h e  S t a t e  should  have r e c e i v e d  

r o y a l t i e s  on i ts  s h a r e  o f  t h e  a d d i t i o n a l  copper .  

A f t e r  d i s c u s s i o n s  w i t h  t h e  s t a f f  o f  t h e  O f f i c e  o f  t h e  Audi to r  G e n e r a l ,  t h e  

l e s s e e  conceded t h a t  a d d i t i o n a l  r o y a l t i e s  were,  i n  f a c t ,  d u e  t o  t h e  

S t a t e .  On May 20,  1980,  t h e  S t a t e  Land Department r e c e i v e d  a  check f o r  

$31,950 from t h e  l e s s e e  f o r  a d d i t i o n a l  r o y a l t i e s  d u e  p l u s  i n t e r e s t .  

During t h e  p r o c e s s i n g  o f  copper  o r e  i n t o  p u r e  copper  a s l a g  is  produced 

t h a t  i s  d i s c a r d e d  a s  t h e  copper  c o n c e n t r a t e  i s  t r a n s f e r r e d  from t h e  

r e v e r b e r a t o r y  f u r n a c e  t o  t h e  c o n v e r t e r  and anode f u r n a c e s  ( s e e  

Appendix I V )  . From 1976 th rough  1979 one  o f  t h e  l e s s e e s  e x t r a c t i n g  copper  

o r e  from S t a t e  land found i t  economica l ly  f e a s i b l e  t o  r e p r o c e s s  t h e  s l a g  

d e r i v e d  from t h e  copper  p u r i f i c a t i o n  p r o c e s s .  The copper  produced from 

t h i s  r e p r o c e s s i n g  o f  s l a g  was t h e  o t h e r  main r e c o n c i l i n g  i t e m  when t h e  

S t a t e  Land Department r e p o r t s  were compared t o  t h e  SEC r e p o r t s .  

I n  a  March 28,  1980,  o p i n i o n ,  t h e  L e g i s l a t i v e  Counc i l  s t a t e d  ( s e e  

Appendix V): 
"The l e s s e e  should  pay t o  t h e  s t a t e  r o y a l t i e s  on copper  
d e r i v e d  from t h e  s l a g  which can  be t r a c e d  t o  o r e  
e x t r a c t e d  from l e a s e d  s t a t e  l and  by t h e  l e s s e e . "  

L e g i s l a t i v e  Counc i l  reached t h i s  c o n c l u s i o n  because:  

"The Land Department c a n n o t  e l e c t  t o  r e c e i v e  r o y a l t i e s  
d u e  o r  t o  r a c e i v e  t h e  amount t h e  l e s s e e  deducted f o r  
c o s t s  i n  r e p r o c e s s i n g  t h e  s l a g .  The l e a s i n g  agency h a s  
no a u t h o r i t y  t o  r e l e a s e  a  l e s s e e  from l i a b i l i t y  f o r  
r o y a l t y  d e f i c i e n c i e s . .  . I 1  

"The m i n e r a l  l e a s e . .  . c o n f e r s  on t h e  l e s s e e . .  . t h e  
o b l i g a t i o n  t o  'pay a s  r o y a l t y  5% o f  t h e  n e t  v a l u e  o f  
t h e  m i n e r a l s  produced from t h e  l e a s e d  premises . '  

"The t e r m s  o f  t h e  s t a t u t e  and o f  t h e  l e a s e  a s  t o  t h e  
r o y a l t y  payab le  a r e  c l e a r  and unambiguous and need no 
c o n s t r u c t i o n . "  



Thus, $125,297 i s  owing t h e  S t a t e  i n  a d d i t i o n a l  r o y a l t i e s  based on t h e  

i n f o r m a t i o n  a v a i l a b l e  from t h e  l e s s e e  f o r  1977 and 1978 a s  shown i n  

Tab le  8. 

TABLE 8 

COMPUTATION OF ADDITIONAL ROYALTIES DUE TO 
THE STATE LAND DEPARTMENT FOR ONE LESSEE'S 

REPROCESSING OF SLAG I N  1977 AND 1978 

1977 - 1978 T o t a l  

Tons o f  copper  i n  r e p r o c e s s e d  s l a g  12 ,748  11,389 24,137 

Converted t o  pounds 

Est imated p e r c e n t a g e  o f  copper  i n  
s l a g  p i l e  t h a t  i s  e x t r a c t e d  from 
S t a t e  land x 7.99% x 7.99% x 7.99% 

Copper pounds t r a c e d  t o  S t a t e  l and  2 ,037,130 1 ,819 ,962  3 ,857,092 

Average p r i c e  p e r  pound o f  copper  
r e c e i v e d  by mine d u r i n g  t h e  y e a r  x$ .6538 x$ .6451 

Es t ima ted  n e t  v a l u e  o f  t h e  copper  
i n  r eprocessed  s l a g  $1,331,876 $1,174,057 $2,505,933 

Roya l ty  p e r c e n t a g e  x 5% X 5% x 5% 

A d d i t i o n a l  r o y a l t y  d u e  t o  S t a t e  
Land Department $ 66.594 $ 58 .701  $ 125.297 

I t  should  be noted t h a t  p r o c e s s i n g  and t r a n s p o r t a t i o n  c o s t s  were n o t  

deducted above i n  c a l c u l a t i n g  a d d i t i o n a l  r o y a l t i e s  because  t h e  l e s s e e  had 

a l r e a d y  deducted t h o s e  c o s t s  i n  i t s  monthly p r o d u c t i o n  r e p o r t s  f i l e d  w i t h  

t h e  Department. 

I t  should  be noted a l s o  t h a t  t h e  $125,297 i s  a c o n s e r v a t i v e  e s t i m a t e  based 

on i n f o r m a t i o n  a v a i l a b l e  from t h e  l e s s e e .  The amount d o e s  n o t  i n c l u d e  

a d d i t i o n a l  r o y a l t i e s  d u e  f o r  1976 o r  1979. I n f o r m a t i o n  on r e p r o c e s s e d  

slag f o r  1976 and 1979 h a s  n o t  y e t  been made a v a i l a b l e  t o  t h e  O f f i c e  o f  

t h e  Audi to r  Genera l  o r  t o  t h e  S t a t e  Land Department by t h e  l e s s e e .  



Royal ty  Payment 

P rocedures  

Each month, by t e r m s  o f  t h e  l e a s e ,  l e s s e e s  o f  S t a t e  land f o r  m i n e r a l  . a 
e x t r a c t i o n  a r e  r e q u i r e d  t o  f i l e  p r o d u c t i o n  r e p o r t s  and pay r o y a l t i e s  due. 

A s  a n  example, f o r  o r e  mined i n  February  1980,  a  r e p o r t  was d u e  by March 

20,  1980. L e s s e e s  c u r r e n t l y  f i l e  p r e l i m i n a r y  p r o d u c t i o n  r e p o r t s  a s  a  

b a s i s  f o r  d e t e r m i n i n g  r o y a l t i e s  d u e  t o  t h e  S t a t e ;  t h e n  make a d j u s t m e n t s  t o  

t h o s e  p r e l i m i n a r y  r e p o r t s  on s u b s e q u e n t l y  f i l e d  r e p o r t s .  

The p r a c t i c e  o f  f i l i n g  p r e l i m i n a r y  r e p o r t s  h a s  no b a s i s  i n  l a w  n o r  i s  i t  

provided f o r  i n  Department r u l e s  and r e g u l a t i o n s .  F u r t h e r ,  such a  

p r a c t i c e  d e l a y s  f i n a l  payment o f  r o y a l t i e s ,  f o r  s e v e r a l  y e a r s  i n  some 

c a s e s .  

A s  exp la ined  above ,  t h e  amount o f  t h e  r o y a l t y  f e e  pa id  t o  t h e  S t a t e  is  

d e r i v e d  from p r e l i m i n a r y  monthly p r o d u c t i o n  r e p o r t s  which a r e  p repared  by 

t h e  l e s s e e s  and f i l e d  w i t h  t h e  Department 20 d a y s  a f t e r  t h e  end o f  t h e  

month i n  which t h e  o r e  i s  mined. The f i n a l  a d j u s t e d  r e p o r t ,  submi t t ed  a t  

a  l a t e r  d a t e ,  d e t a i l s  changes  i n  tonnage  o r  s h i f t s  i n  t h e  market  p r i c e  o f  

t h e  m i n e r a l .  Such a d j u s t m e n t s  a r e  r e f l e c t e d  e i t h e r  a s  a d d i t i o n a l  r o y a l t y  

f e e s  paid  t o  t h e  S t a t e  o r  r o y a l t y  payments reduced on t h e  c u r r e n t  month's  

p r e l i m i n a r y  r e p o r t .  

According t o  t h e  L e g i s l a t i v e  Counc i l  t h e r e  i s  no b a s i s  i n  Arizona s t a t u t e s  

o r  Department r u l e s  and r e g u l a t i o n s  f o r  t h e  above p rocedures  (See  

Appendix VI) . 
'!The Arizona s t a t u t e s  and t h e  r u l e s  and r e g u l a t i o n s  o f  
t h e  s t a t e  l and  depar tment  d o  n o t  p rov ide  f o r  a n  
a d j u s t e d  r e p o r t . .  .There a r e  no s t a t u t o r y  o r  r e g u l a t o r y  
p r o v i s i o n s  r e g a r d i n g  t h e  a d j u s t e d  r e p o r t  and t h e r e f o r e  
no d e a d l i n e  f o r  such  a  r e p o r t .  The d e a d l i n e  i n  
t h e .  . . r e g u l a t i o n  a p p l i e s  t o  t h e  p r o d u c t i o n  r e p o r t  o r  
p r e l i m i n a r y  r e p o r t ,  a s  i t  is  known by t h e  depar tment ."  



D i s c u s s i o n s  w i t h  Department p e r s o n n e l  r e v e a l e d  t h a t  t h e  p r a c t i c e  o f  f i l i n g  

p r e l i m i n a r y  r e p o r t s  a p p a r e n t l y  evolved i n f o r m a l l y  and h a s  n e v e r  r e c e i v e d  

o f f i c i a l  s a n c t i o n  from t h e  L e g i s l a t u r e  o r  t h e  Department. 

The p r a c t i c e  o f  a l l o w i n g  l e s s e e s  t o  f i l e  p r e l i m i n a r y  r e p o r t s  h a s  r e s u l t e d  

i n  d e l a y  o f  f i n a l  r o y a l t y  payments f o r  a s  long  as e i g h t  y e a r s .  For  

example, o v e r  a seven-year  p e r i o d ,  two l e s s e e s  f i l e d  f i n a l  r e p o r t s  a n  

a v e r a g e  o f  20 months a f t e r  t h e y  f i l e d  t h e i r  p r e l i m i n a r y  r e p o r t s .  

During t h a t  seven-year  p e r i o d ,  t h e s e  two l e s s e e s  paid  $153,000 i n  

a d d i t i o n a l  r o y a l t i e s  when t h e  f i n a l  r e p o r t s  were f i l e d .  Thus,  t h e s e  

l e s s e e s  had t h e  u s e  o f  t h e  $153,000 f o r  a n  a v e r a g e  o f  20 months, f r e e  of 

i n t e r e s t  c h a r g e s .  

A t h i r d  l e s s e e  d i d  n o t  f i l e  a  f i n a l  r e p o r t  w i t h  t h e  Department from August 

1972 t o  May 1980,  n e a r l y  e i g h t  y e a r s ,  because  o f  a  d i s p u t e  r e g a r d i n g  t h e  

assayed v a l u e  o f  S t a t e  o r e  mined. 

I n  March 1980, s t a f f  from t h e  O f f i c e  o f  t h e  Audi to r  G e n e r a l  met w i t h  

employees o f  t h e  t h i r d  l e s s e e  t o  d e t e r m i n e  why t h e  mine a b s t a i n e d  from 

f i l i n g  f i n a l  r e p o r t s  f o r  n e a r l y  e i g h t  y e a r s .  According t o  t h e  l e s s e e s 1  

employees: 

1. S t a t e  Land Department p e r s o n n e l  met w i t h  t h e  l e s s e e  on 

December 17 ,  1973. The l e s s e e ' s  i n t e r o f f i c e  cor respondence  shows t h a t :  
I t . .  .SLD p e r s o n n e l  i n d i c a t e d  ' t h a t  s t a t e  o r e  should  be 
ana lyzed  f o r  t h e  above m e t a l s '  ( g o l d ,  s i l v e r ,  molybdenum) 
and v a l u e s  de te rmined  on t h a t  b a s i s .  The b a s i s  f o r  t h e i r  
p r o p o s a l  was t h a t  t h e  c o n t e n t  o f  g o l d ,  s i l v e r  and moly would 
i n c r e a s e  i n  d i r e c t  p r o p o r t i o n  t o  t h e  copper  c o n t e n t ,  and ,  
s i n c e  t h e  s t a t e  ,re th rough  August ,  1972 ( t h e  l a s t  f i n a l  
s e t t l e m e n t )  was o f  s i g n i f i c a n t  h i g h e r  g r a d e  t h a n  n o n - s t a t e  
o r e ,  v a l u e s  as r e p o r t e d  have been t o o  low..." 

2. L a t e r  co r respondence  from t h e  mine t o  Department p e r s o n n e l ,  d a t e d  

September 30 ,  1974,  i n d i c a t e d  : 

"On January  21,  1974,  ( t h e  D i r e c t o r  of t h e  Land 
Department)  wro te  and t o l d  u s  o f  new r e p o r t i n g  
r e q u i r e m e n t s  and asked u s  t o  a d v i s e  him if t h e  new 
r e q u i r e m e n t s  posed a problem. 



"We have a d v i s e d  your  o f f i c e  o f  t h e  problems t h a t  we 
f a c e  i n  complying w i t h  t h e  r e q u i r e m e n t s  and would l i k e  
t o  o b t a i n  c l a r i f i c a t i o n  o f  them. 

"Could you p l e a s e  come t o  o u r  o f f i c e s  s o  t h a t  we c a n  
show you t h e  r e c o r d s  and a l s o ,  s o  we may d i s c u s s  t h e  
s i t u a t i o n s  w i t h  t h e  a p p r o p r i a t e  peop le  on o u r  s t a f f .  

"We l o o k  forward t o  your  r e p l y  s o  t h a t  we can comply 
w i t h  t h e  d e p a r t m e n t ' s  requirements ."  

T h i s  was t h e  l a s t  ev idence  o f  communication between t h e  Department and t h e  

l e s s e e  u n t i l  Department p e r s o n n e l  accompanied s t a f f  from t h e  O f f i c e  o f  t h e  

Audi to r  G e n e r a l  t o  t h e  l e s s e e ' s  o f f i c e s  i n  January  1980. 

On May 1 2 ,  1980,  t h e  S t a t e  Land Department r e c e i v e d  t h e  f irst  o f  t n e  o l d  

p r e l i m i n a r y  r e p o r t s  i n  f i n a l  form from t h e  l e s s e e .  A s  o f  J u l y  28,  1980,  

f i n a l  s e t t l e m e n t s  from t h e  l e s s e e  had been made f o r  t h e  pe r iod  o f  

September 1972 t o  December 1977,  r e s u l t i n g  i n  a  n e t  r e d u c t i o n  i n  r o y a l t i e s  

t o  t h e  S t a t e  o f  $35,267. 

Although c u r r e n t  Department m i n e r a l  l e a s e s  s t i p u l a t e  t h a t  r o y a l t i e s  s h a l l  

be paid  w i t h i n  20 d a y s  a f t e r  t h e  c l o s e  o f  t h e  month w i t h i n  which t h e  

m i n e r a l s  were e x t r a c t e d ,  a  L e g i s l a t i v e  Counc i l  o p i n i o n  s t a t e d  t h a t :  

"There i s  no s t a t u t e  p r e s c r i b i n g  t h e  d a t e  when r o y a l t y  
payments a r e  due. .  ." 

L e g i s l a t i v e  Counc i l  a l s o  noted t h a t  Texas h a s  a  s t a t u t e  g r a n t i n g  t h e  s t a t e  

a  f irst  l i e n  on m i n e r a l s  produced t o  s e c u r e  payment o f  unpaid r o y a l t i e s ,  

and New Mexico h a s  a  s t a t u t e  r e q u i r i n g  t h e  l e s s e e  t o  f u r n i s h  a bond t o  

s e c u r e  r o y a l t y  payment and p r o v i d i n g  t h a t  a n  a t t e m p t  t o  d e f r a u d  t h e  s t a t e  

o f  r o y a l t y  i s  a  f e l o n y .  New Mexico and Texas a l s o  r e q u i r e  t h a t  a  f i n a l  

r e p o r t  f o r  t h e  month 's  b u s i n e s s  be f i l e d  i n  30 d a y s .  I f  t h e  r e p o r t  i s  n o t  

r e c e i v e d  by t h e  d u e  d a t e ,  a  d e f a u l t  l e t t e r  i s  mai led  a n d / o r  i n t e r e s t  (one  

p e r c e n t  a  month on t h e  unpaid b a l a n c e )  and p e n a l t i e s  a r e  a s s e s s e d .  



Inadequa te  S t a t e  Land Department 

Reviews o r  A u d i t s  o f  Roya l ty  

Payments 

P r e l i m i n a r y  monthly p r o d u c t i o n  r e p o r t s ,  which a r e  used t o  c a l c u l a t e  

e s t i m a t e d  m i n e r a l  l e a s e  r o y a l t i e s ,  u s u a l l y  d e t a i l  t h e  f o l l o w i n g  

i n f o r m a t i o n :  

1. Gross  monthly p r o d u c t i o n  from S t a t e  l a n d s ,  

2. Gross  p r o d u c t i o n  n e t  o f  p r o c e s s i n g  l o s s e s ,  

3 .  P r i c e s  used t o  v a l u e  g r o s s  p r o d u c t i o n  - n e t  o f  p r o c e s s i n g  l o s s e s ,  

4. The v a l u e  of t h e  g r o s s  p r o d u c t i o n  n e t  o f  p r o c e s s i n g  l o s s e s ,  

5. P r o c e s s i n g  and t r a n s p o r t a t i o n  c o s t s ,  

6. Taxes ,  

7. Net v a l u e  ( I t e m  4 l e s s  I t e m s  5 and 61,  and 

8. The S t a t e ' s  r o y a l t y  amount ( f i v e  p e r c e n t  of I t em 7 ) .  

F i n a l  r o y a l t y  r e p o r t s ,  which a r e  f i l e d  sometime l a t e r ,  c o n t a i n  a n  imposing 

volume of d e t a i l e d  and compl ica ted  s c h e d u l e s  t o  s u p p o r t  f i n a n c i a l  

i n f o r m a t i o n  i n  t h e  r e p o r t s .  

C u r r e n t l y ,  bo th  r e p o r t s  a r e  reviewed by a  g e o l o g i s t  i n  t h e  Depar tment ' s  

Minera l  Resources  D i v i s i o n .  

I n  1979 a l o n e ,  p r o d u c t i o n  l o s s e s  and d e d u c t i o n s  a l lowed under  t h e  s t a t u t e s  

reduced r o y a l t i e s  paid  t o  t h e  S t a t e  by approx imate ly  $11.2 m i l l i o n  as 

shown i n  Tab le  9. 



TABLE 9  

PRODUCTION LOSSES AND DEDUCTIONS FOR PROCESSING, 
TRANSPORTATION AND TAXES ALLOWED UNDER THE STATUTES THAT 

REDUCED ROYALTIES PAID TO THE STATE FROM 
JANUARY 1, 1979 TO DECEMBER 31, 1979 

Produc t ion  Losses  

Losses  on p r o d u c t i o n  o f  copper  $ 24,683,570 
Losses  on p r o d u c t i o n  o f  molybendum 98,309,376 
Losses  on p r o d u c t i o n  o f  s i l v e r  

Roya l ty  r a t e  

P roduc t ion  C o s t s .  T r a n s ~ o r t a t i o n  and Taxes 

P r o c e s s i n g  c o s t s  
T r a n s p o r t a t i o n  c o s t s  
Taxes 

Royal ty  r a t e  

T o t a l  r o y a l t y  r e d u c t i o n  f o r  p roduc t ion  
l o s s e s  and d e d u c t i o n s  

It is noteworthy t h a t  i n  t h e  l a s t  e i g h t  y e a r s  t h e  Department h a s  n o t  
cha l l enged  a  s i n g l e  p r o c e s s i n g  l o s s  o r  c o s t  d e d u c t i o n  on a  monthly r o y a l t y  
r e p o r t .  

It  i s  n o t  p o s s i b l e  t o  d e t e r m i n e  i f  t h e  r o y a l t i e s  paid  t o  t h e  S t a t e  a r e  
p r o p e r  from t h e  i n f o r m a t i o n  t h a t  i s  submi t t ed  t o  t h e  Department. During 
t h e  c o u r s e  o f  t h e  Audi to r  G e n e r a l ' s  review,  i t  was n e c e s s a r y  f o r  s t a f f  t o  
a s k  l e s s e e s  how c e r t a i n  c a l c u l a t i o n s  o r  d e t e r m i n a t i o n s  were made. T h i s  
p rocedure  was n e c e s s a r y  because  t h e  p e r s o n n e l  i n  t h e  Department who a r e  
r e s p o n s i b l e  f o r  reviewing r o y a l t y  payments d i d  n o t  p o s s e s s  a  complete  
unders tand ing  a s  t o  how l e s s e e s  c a l c u l a t e  t h e  S t a t e ' s  r o y a l t y .  



An a d d i t i o n a l  n o t e  i s  t h a t  one  o f  f o u r  pr imary m i n e r a l  l e s s e e s  r e f u s e s  t o  

f i l e  monthly p r o d u c t i o n  r e p o r t s  i n  a  form r e q u i r e d  by t h e  Department. 

The form r e q u i r e d  by t h e  S t a t e  Land Department is  a two-page form ( s e e  

Appendix VII), which i s  f i l l e d  o u t  i n  i t s  e n t i r e t y  by t h e  o t h e r  t h r e e  

pr imary l e s s e e s .  However, t h e  f o u r t h  l e s s e e  f i l l s  o u t  o n l y  t h e  f i r s t  page 

and n o t  t h e  second page,  which c o n t a i n s  i n f o r m a t i o n  on t h e  assayed v a l u e s  

of copper ,  g o l d ,  s i l v e r  and molybdenum c o n t a i n e d  i n  t h e  o r e  and p r o c e s s i n g  

l o s s e s .  

The l e a s e  agreement between t h i s  l e s s e e  and t h e  Department c o n t a i n s  t h e  

f o l l o w i n g  p r o v i s i o n :  
"The l e s s e e  a g r e e s  t o  pay a l l  r o y a l t i e s  ... such  payments 
w i l l  be accompanied by a sworn s t a t e m e n t  on forms 
(emphasis  added)  f u r n i s h e d  by t h e  Department." 

L e g i s l a t i v e  Counci l  was asked a b o u t  t h e  l e g a l  r a m i f i c a t i o n s  r e g a r d i n g  t h i s  

s i t u a t i o n  and i ts  o p i n i o n  was ( s e e  Appendix V I I I ) :  

"The s t a t u t e s ,  t h e  l e a s e  and t h e  d e p a r t m e n t ' s  
r e g u l a t i o n s  d o  n o t  r e s t r i c t  t h e  t y p e  o f  i n f o r m a t i o n  
which t h e  commissioner i s  a u t h o r i z e d  t o  o b t a i n  a p a r t  
from t h e  f a c t  t h a t  t h e  i n f o r m a t i o n  must r e l a t e  t o  t h e  
l e a s e d  ' m i n e r a l  c l a i m . '  (See  A.C.R.R.  R12-5-706, 
s u b s e c t i o n  C.) 

''The i n f o r m a t i o n  s p e c i f i e d  i n  t h e  example s t a t e d  i n  
y o u r q u e s t i o n  ( s i l v e r  a s s a y  p e r  ' d r y  t o n s  o r e  
t r e a t e d . ' )  i s  w i t h i n  t h e  i n f o r m a t i o n  which t h e  s t a t e  
l a n d  commissioner i s  p e r m i t t e d  t o  o b t a i n  from t h e  
l e s s e e .  

"The l e s s e e  would be  i n  v i o l a t i o n  o f  t h e  l e a s e  t e r m s  i f  
t h e  l e s s e e  was n o t  comple t ing  a l l  o f  t h e  forms provided 
by t h e  depar tment  ." 

F i n a l l y ,  a n  a d d i t i o n a l  h i n d r a n c e  t o  a n  e f f e c t i v e  Department r ev iew o r  

a u d i t  f u n c t i o n  i s  t h a t ,  a c c o r d i n g  t o  t h e  L e g i s l a t i v e  Counci l  ( s e e  

Appendix VI) : 

"There is  no p r o v i s i o n  f o r  c h a l l e n g i n g  t h e  l e s s e e ' s  
d e t e r m i n a t i o n  o f  va lue . .  ." 



L e g i s l a t i v e  Counci l  d i d  p o i n t  o u t ,  however, t h a t  o t h e r  s t a t e s '  s t a t u t e s ,  

such  a s  i n  Texas and New Mexico, have p r o v i s i o n s  f o r  a n  examina t ion  o f  

l e s s e e s 1  books and r e c o r d s  and f o r  a d j u s t m e n t s  t o  r o y a l t i e s  a s  a  r e s u l t  of  

t h o s e  examina t ions .  

CONCLUSIONS 

C u r r e n t  s t a t u t e s  a r e  vague r e g a r d i n g  t h e  d e t e r m i n a t i o n  o f  m i n e r a l  

r o y a l t i e s  and t h e  t i m e l i n e s s  o f  payment. I n  a d d i t i o n ,  t h e  S t a t e  Land 

Department h a s  n o t  e s t a b l i s h e d  a d e q u a t e  r u l e s  and r e g u l a t i o n s  r e g a r d i n g  

m i n e r a l  r o y a l t i e s .  F i n a l l y ,  t h e  S t a t e  Land Department h a s  n o t  a d e q u a t e l y  

reviewed o r  a u d i t e d  m i n e r a l  r o y a l t i e s .  

RECOMMENDATIONS 

I t  i s  recommended t h a t :  

A.R.S. $27-234(B) be  amended t o  p r o v i d e  f o r :  

1. More s p e c i f i c i t y  r e g a r d i n g  t h e  p r i c e  b a s i s  f o r  c a l c u l a t i n g  g r o s s  

v a l u e s  and t h e  t i m e l i n e s s  o f  r o y a l t y  payment. 

2. P e n a l t y  p r o v i s i o n s  f o r  l a t e  payments. 

3. Assessment o f  r o y a l t y  f e e s  on g r o s s  v a l u a t i o n  r a t h e r  t h a n  n e t  

v a l u a t i o n  ( s e e  F ind ing  I ) .  

4. S t a t e  Land Department a u t h o r i t y  t o  e s t a b l i s h  r o y a l t y  r a t e s  f o r  

mining l e a s e s  t h a t  p rov ide  a n  e q u i t a b l e  r e t u r n  on S t a t e  l a n d s  and 

a l l o w  f o r  p r o d u c t i o n  o r  o p e r a t i o n a l  d i f f e r e n c e s  between l e s s e e s  

( s e e  F ind ing  I ) .  

The S t a t e  Land Department e s t a b l i s h  more d e f i n i t i v e  r u l e s  and r e g u l a t i o n s  

r e g a r d i n g  m i n e r a l  r o y a l t i e s  and r e p o r t i n g  procedures .  

If t h e  n e t  v a l u a t i o n  b a s i s  i s  r e t a i n e d  i n  t h e  s t a t u t e s ,  t h e n  t h e  S t a t e  

Land Department should  a c q u i r e  t h e  e x p e r t i s e  t o  a d e q u a t e l y  rev iew monthly 

m i n e r a l  p r o d u c t i o n  r e p o r t s  by c o n t r a c t i n g  f o r  p r o f e s s i o n a l  s e r v i c e s  o r  

h i r i n g  p e r s o n n e l  who a r e  knowledgeable i n  accoun t ing  and mining procedures .  



FINDING I11 

THE STATE OF A R I Z O N A  WOULD RECEIVE FROM $703 THOUSAND TO $5.2 M I L L I O N  

ANNUALLY I N  ADDITIONAL REVENUES FROM G R A Z I N G  LEASES I F  THE G R A Z I N G  LEASE 

RATE WERE COMPARABLE TO THAT CHARGED BY OTHER PUBLIC AND PRIVATE ENTITIES. 

The Arizona S t a t e  Land Department is r e s p o n s i b l e  f o r  i s s u i n g  l e a s e s  t o  

p e r s o n s  wishing t o  g r a z e  a n i m a l s  on S t a t e  l a n d s .  The amount o f  r evenues  

g e n e r a t e d  by g r a z i n g  l e a s e s  i s  t h e  p roduc t  of t h e  a n n u a l  r e n t a l  r a t e  f o r  

each  an imal  f e e d i n g  on t h e  l e a s e d  l a n d  m u l t i p l i e d  by t h e  c a r r y i n g  c a p a c i t y  

o r  number of a n i m a l s  f e e d i n g  on t h e  l e a s e d  l a n d .  During f i s c a l  y e a r  

1979-80, g r a z i n g  l e a s e s  were  expected t o  g e n e r a t e  $1,190,000 based on a 

c a l c u l a t e d  l e a s e  r a t e  o f  91d p e r  an imal  u n i t  month. The g r a z i n g  l e a s e  

r a t e  charged by Arizona i s  s i g n i f i c a n t l y  lower  t h a n  t h a t  charged by t h e  

F e d e r a l  Bureau o f  Land Management, n i n e  o t h e r  wes te rn  s t a t e s  and p r i v a t e  

l a n d  owners. Arizona would e a r n  from $703 thousand t o  $5.2 m i l l i o n  

a n n u a l l y  i n  a d d i t i o n a l  r evenues  from g r a z i n g  l e a s e s  i f  i t s  g r a z i n g  l e a s e  

r a t e  were comparable  t o  t h a t  charged by t h o s e  o t h e r  e n t i t i e s .  

Grazing Leases  Administered 

by t h e  S t a t e  Land Department 

S i n c e  i t s  i n c e p t i o n  i n  1915,  t h e  S t a t e  Land Department h a s  l e a s e d  a  l a r g e  

segment o f  S t a t e  l and  f o r  g r a z i n g .  I n  f i s c a l  y e a r  1978-79, t h e  Department 

had 8 ,757 ,461  a c r e s  under  g r a z i n g  l e a s e  o r  91.4 p e r c e n t  of  t h e  9 ,581 ,975  

a c r e s  managed by t h e  Department.  Tab le  1 0  shows t h e  revenues  g e n e r a t e d  by 

g r a z i n g  l e a s e s  f o r  f i s c a l  y e a r s  1968-69 th rough  1978-79 and t h e  e s t i m a t e d  

revenues  f o r  f i s c a l  y e a r  1979-80. 



TABLE 10  

SUMMARY OF ACTUAL REVENUES GENERATED BY G R A Z I N G  
LEASES FOR FISCAL YEARS 1968-69 THROUGH 1978-79 AND 

ESTIMATED REVENUES FOR FISCAL YEAR 1979-80 

F i s c a l  
Year 

1968-69 
. 1969-70 

1970-71 
1971-72 
1972-73 
1973-74 
1974-75 
1975-76 
1976-77 
1977-78 
1978-79 
1979-80 ( e s t i m a t e d )  

Amount o f  Grazing 
Lease Revenues 

Under Arizona law,  g r a z i n g  l e a s e  revenues  a r e  based on two f a c t o r s ;  t h e  

c a r r y i n g  c a p a c i t y ,  o r  number o f  a n i m a l s  t h a t  c a n  feed  on t h e  a c r e a g e  being 

l e a s e d ,  and t h e  a n n u a l  r e n t a l  r a t e  f o r  each  an imal ,  o r  an imal  u n i t ,  

f e e d i n g  on t h e  l e a s e d  a c r e a g e .  Our review o f  S t a t e  Land Department 

g r a z i n g  l e a s e s  r e v e a l e d  t h a t  t h e  Department h a s  e s t a b l i s h e d  c a r r y i n g  

c a p a c i t i e s  t h a t  a p p e a r  t o  be s u f f i c i e n t l y  h i g h  when compared t o  c a r r y i n g  

c a p a c i t i e s  r e c e n t l y  developed by t h e  F e d e r a l  Bureau o f  Land Management. 

However, t h e  a n n u a l  r e n t a l  r a t e  p e r  an imal  u n i t ,  which i s  s e t  by s t a t u t e ,  

i s  much t o o  low. 



Arizona S t a t e  Land Department 

Grazing Lease  Rate  Is F a r  Less  

t h a n  t h a t  Charged by Other  E n t i t i e s  

The Arizona g r a z i n g  l e a s e  r a t e  i s  determined by a  formula  s e t  f o r t h  under  

A.R.S. $37-285(B) : 
" A l l  g r a z i n g  l and  s h a l l  be c l a s s i f i e d  and a p p r a i s e d  on 
t h e  b a s i s  o f  i t s  a n n u a l  c a r r y i n g  c a p a c i t y .  The a n n u a l  
r e n t a l  r a t e  f o r  g r a z i n g  l and  s h a l l  be t h e  amount 
determined by m u l t i p l y i n g  t h e  c a r r y i n g  c a p a c i t y  o f  t h e  
l a n d s  by t h e  a n n u a l  r e n t a l  r a t e  p e r  an imal  u n i t .  The 
a n n u a l  r e n t a l  r a t e  p e r  an imal  u n i t  s h a l l  be  twenty-two 
p e r c e n t  o f  t h e  a v e r a g e  market  p r i c e  o f  c a t t l e  f o r  t h e  
p reced ing  yea r . .  . ." 

Arizona c u r r e n t l y  c h a r g e s  by f a r  t h e  lowes t  g r a z i n g  l e a s e  r a t e  

when compared t o  n i n e  o t h e r  wes te rn  s t a t e s ,  t h e  Bureau o f  Land 

Management and p r i v a t e  l a n d  owners,  as shown i n  Tab le  11. 



TABLE 11 

COMPARISON OF ARIZONA G R A Z I N G  LEASE RATE TO THAT CHARGED BY NINE 
OTHER WESTERN STATES,* THE BUREAU OF LAND MANAGEMENT AND PRIVATE ARIZONA 

LAND OWNERS, A N D  THE IMPACT THE ADOPTION OF EACH RATE WOULD HAVE 
H A D  ON ARIZONA'S G R A Z I N G  LEASE REVENUES D U R I N G  1979 

ARIZONA 
Wyoming 
New Hexico 
Utah 
C a l i f o r n i a  
Oregon 
Coloramdo 
Washington 
Idaho 
Montana 
Bureau o f  Land Managenent 
P r i v a t e  land  owners 

C a l c u l a t e d  Animal Animal U n i t  Months I n  
Uni t  Month R a t e  Arizona During 1979 

$ . 9 1  1 , 3 0 2 , 6 6 2  
1 . 4 5  1 , 3 0 2 , 6 6 2  
1.60 1 ,302 ,662  
1.89 1 , 3 0 2 , 6 6 2  
1.89 1 , 3 0 2 , 6 6 2  
2.50 1 , 3 0 2 , 6 6 2  
3.00 1 ,302 ,662  
3.25 1 , 3 0 2 , 6 6 2  
3.50 ( a v e r a g e )  1 , 3 0 2 , 6 6 2  
3.64 1 , 3 0 2 , 6 6 2  
1.89 1 , 3 0 2 , 6 6 2  
4.88 1 , 3 0 2 , 6 6 2  

Arizona Graz ing  Lease 
Revenues Using t h e  
I n d i c a t e d  Annual 

Uni t  Month R a t e  

$1 ,185 ,422  
1 ,888 ,859  
2 ,084 ,259  
2 ,462 ,031  
2 , 4 6 2 , 0 3 1  
3 ,256 ,655  
3 ,907 ,986  
4 ,233 ,651  
4 ,559 ,317  
4 ,741 ,690  
2 , 4 6 2 , 0 3 1  
6 ,356 ,990  

Impact  t h e  Adoption o f  
Each R a t e  Would Have Had 

on A r i z o n a ' s  G r a z i n g  
Lease  Revenues During 1979 

$ -0- 
703,437 
898,837 

1 , 2 7 6 , 6 0 9  
1 , 2 7 6 , 6 0 9  
2 ,071 ,233  
2 ,722 ,564  
3 ,048 ,229  
3 , 3 7 3 , 8 9 5  
3 ,556 ,268  
1 ,276 ,609  
5 ,171 ,568  

Nevada is  n o t  i n c l u d e d  because  i t  h a s  no g r a z i n g  l e a s e s .  
" For i n f o r m a t i o n  on a l l  s t a t e s  t h a t  responded t o  t h e  Audi tor  

G e n e r a l  s u r v e y  s e e  Appendix I X .  



I t  should  be noted t h a t  f o r  comparat ive  purposes  A r i z o n a ' s  g r a z i n g  l e a s e  

r a t e  was conver ted  t o  a n  a n i m a l  u n i t  month r a t e .  For  example, i n  Arizona 

t h e  an imal  u n i t  month r a t e  was determined a s  f o l l o w s :  

Average p r i c e  o f  b e e f  p e r  hundred weight  = an imal  u n i t  
f o r  t h e  p r e v i o u s  y e a r  X 22% month r a t e  

1 2  

For t h e  1979-80 y e a r ,  t h e  S t a t e  Land Depar tment ' s  an imal  u n i t  month r a t e  

was c a l c u l a t e d  t o  be  916. 

The Nine Western S t a t e s  

A s  shown i n  Tab le  11, A r i z o n a ' s  g r a z i n g  l e a s e  r a t e  i s  n o t  o n l y  lower  t h a n  

t h e  n i n e  o t h e r  w e s t e r n  s t a t e s ,  b u t  i t s  l e a s e  r a t e  i s  s i g n i f i c a n t l y  below 

t h e  c a l c u l a t e d  a v e r a g e  o f  $2.36 p e r  an imal  u n i t  month f o r  a l l  o f  t h e  

s t a t e s .  Two s t a t e s ,  C a l i f o r n i a  and Utah,  have r a t e s  t h a t  a r e  a d j u s t e d  

a n n u a l l y  t o  t h e  same r a t e  charged by t h e  Bureau o f  Land Management. 

A s u r v e y  conducted by t h e  O f f i c e  o f  t h e  Audi to r  G e n e r a l  o f  t h e  n i n e  o t h e r  

w e s t e r n  s t a t e s  d i d  n o t  p rove  t h a t  t h e y  had h i g h e r  g r a z i n g  l e a s e  r a t e s  

because  t h e y  o f f e r e d  more l e s s e e  s e r v i c e s .  F o r  example, none o f  t h e  s t a t e  

l and  d e p a r t m e n t s  c o n t r o l l e d  t r e s p a s s e s  o f  p e r s o n s  o r  v e h i c l e s  on l e a s e d  

g r a z i n g  l a n d s  o r  r e p a i r e d  damage t o  l and  improvements caused by vanda l i sm,  

and o n l y  one s t a t e  land depar tment ,  i n  Idaho ,  r e p a i r e d  damage caused by 

vanda l i sm t o  t h e  l e a s e d  l a n d s .  The s u r v e y ,  however, d i d  r e v e a l  t h a t  f i v e  

s t a t e  l and  d e p a r t m e n t s  had l and  improvement programs t h a t  i n c l u d e d  such  

s e r v i c e s  a s  r e s e e d i n g  g r a z i n g  l a n d s .  Tab le  1 2  summarizes t h e  r e s u l t s  of  

t h i s  su rvey .  



TABLE 12  

SUMMARY OF SERVICES PROVIDED TO G R A Z I N G  LESSEES 
BY A R I Z O N A  AND THE NINE OTHER WESTERN STATE LAND DEPARTMENTS* 

Repa i r  Repa i r  
C o n t r o l  o f  Vandalism Vandalism t o  Land Improvement 

S t a t e  T r e s p a s s  t o  t h e  Lands Improvements ( r e s e e d i n g ,  e t c .  ) ** 
A R I Z O N A  N o  No N o  No 

C a l i f o r n i a  No No No No 

Colorado No No N o  N o  

Idaho No Yes No Yes 

Montana N o  N o  No Yes 

New Mexico No No No No 

Oregon No No No Yes 

Utah No No No Yes 

Washington No No N o  Yes 

Wyoming - No No - No - No - 

T o t a l  No =i 10 9 10  = 2 

T o t a l  Yes - 0  - 1 
S 

0  - - =a; 

* Nevada i s  n o t  inc luded  because  i t  h a s  no s t a t e  g r a z i n g  l e a s e s .  
** Montana a l l o c a t e s  two and one-ha l f  p e r c e n t  and Idaho and Washington 

a l l o c a t e  up t o  t e n  p e r c e n t  o f  t h e  g r a z i n g  f e e s  r e c e i v e d  on s t a t e  l a n d s  
t o  a  l a n d  improvement fund.  The Utah S t a t e  L e g i s l a t u r e  a p p r o p r i a t e d  
s e p a r a t e l y  f u n d s  f o r  l and  improvement e q u a l  t o  approx imate ly  15  
p e r c e n t  o f  t h e  g r a z i n g  f e e s  c o l l e c t e d  i n  1979-80 f i s c a l  y e a r .  Oregon 
h a s  expended f o r  land improvement approx imate ly  35 p e r c e n t  o f  t h e  
g r a z i n g  f e e s  c o l l e c t e d  i n  t h e  l a s t  t e n  y e a r s .  



The Bureau o f  Land 

Management 

The F e d e r a l  Bureau o f  Land Management was formed i n  1946 by combining t h e  

Genera l  Land O f f i c e  and t h e  Grazing S e r v i c e .  P r e s e n t l y ,  t h e  Bureau o f  

Land Management (BLM) manages more t h a n  450 m i l l i o n  a c r e s  o f  p u b l i c  l a n d s  

i n  23 s t a t e s ,  making i t  t h e  n a t i o n ' s  l a r g e s t  land manager. 

I n  Arizona,  BLM manages 12 ,596 ,043  a c r e s  o f  p u b l i c  l a n d s ,  o f  which 

12,289,000 a c r e s  (98  p e r c e n t )  a r e  l e a s e d  f o r  g r a z i n g .  Tab le  1 3  

i l l u s t r a t e s  how S t a t e  Land Department g r a z i n g  r a t e s  have f a l l e n  below t h e  

r a t e s  charged by BLM i n  r e c e n t  y e a r s .  

TABLE 1 3  

COMPARISON OF G R A Z I N G  FEES CHARGED BY THE A R I Z O N A  
STATE LAND DEPARTMENT AND BUREAU OF LAND MANAGEMENT 

FOR FISCAL YEARS 1959-60 THROUGH 1979-80 

F i s c a l  
Year 

S t a t e  Land 
D e ~ a r t m e n t  

Bureau o f  Land 
Management 



I n  1953,  t h e  Genera l  Accounting O f f i c e  i s s u e d  s e v e r a l  a u d i t  r e p o r t s  t h a t  

noted i n c o n s i s t e n c i e s  i n  t h e  methods g r a z i n g  f e e s  were e s t a b l i s h e d  by 

F e d e r a l  a g e n c i e s  and were c r i t i c a l  o f  t h e  low f e e s  charged by t h e  Bureau 

o f  Land Management. The Compt ro l l e r  Genera l  s r e p o r t  o f  1958 recommended 

t h a t  a j o i n t  s t u d y  be under taken  t o  a r r i v e  a t  a  uniform method f o r  
I 

e s t a b l i s h i n g  F e d e r a l  agency g r a z i n g  f e e s .  

Based on a  1966 Western L i v e s t o c k  Grazing Survey,*  t h e  Bureau o f  Land 

Management i n  1969 adopted r e g u l a t i o n s  t h a t  provided f o r :  1 )  a  s c h e d u l e  

o f  i n c r e m e n t a l  i n c r e a s e s  i n  t h e  Bureau ' s  $.33 g r a z i n g  f e e s  r a t e  t o  $1.23 

o v e r  a t e n - y e a r  p e r i o d ,  and 2)  a n n u a l  a d j u s t m e n t s  t o  t h e  g r a z i n g  f e e  r a t e  

t o  r e f l e c t  c h a r g e s  i n  r a t e s  pa id  on p r i v a t e l y  he ld  r a n g e l a n d s  i n  e l e v e n  

Western s t a t e s .  

The Congress o f  t h e  Uni ted  S t a t e s  passed t h e  P u b l i c  Rangelands Improvement 

Act o f  1978,** which s t i p u l a t e d  t h a t :  1 )  t h e  Bureau ' s  g r a z i n g  f e e  r a t e  

e q u a l s  t h e  f a i r  market  v a l u e  o f  t h e  land l e a s e d ,  and 2 )  t h e  f a i r  market  

v a l u e  f o r  p u b l i c  g r a z i n g  shou ld  e q u a l  t h e  $1.23 base  e s t a b l i s h e d  by t h e  

1966 Western L i v e s t o c k  Grazing Survey m u l t i p l i e d  by t h e  Forage Value Index 

(FVI)*** p l u s  t h e  Beef C a t t l e  P r i c e  Index (BPI)*** minus t h e  P r i c e s  Paid 

Index (PPI)*** and d i v i d e d  by 100. S t a t e d  a l g e b r a i c a l l y ,  t h e  formula  i s :  

Grazing f e e  p e r  an imal  u n i t  month = $1.23 (FVI + [BPI - P P I ] )  

100 

* The S t a t i s t i c a l  Repor t ing  S e r v i c e ,  U.S. Department o f  A g r i c u l t u r e ,  
coopera ted  w i t h  t h e  F o r e s t  S e r v i c e  and Bureau o f  Land Management t o  
p l a n  and c a r r y  o u t  t h e  d a t a  c o l l e c t i o n  and c o m p i l a t i o n  f o r  t h e  
su rvey .  The s u r y e y  encompassed 98 n a t i o n a l  f o r e s t s ,  19  n a t i o n a l  
g r a s s l a n d s ,  48 BLM d i s t r i c t s  and 10,000 i n d i v i d u a l s  i n  17 wes te rn  
s t a t e s .  

** I n  October  1973,  t h e  American N a t i o n a l  Ca t t l emen ' s  A s s o c i a t i o n  (ANCA) 
proposed a  new i n d e x  t o  t h e  S e c r e t a r i e s  o f  A g r i c u l t u r e  and I n t e r i o r  t o  
r e p l a c e  t h e  i n d e x  t h a t  was c u r r e n t l y  i n  u s e  by BLM. The index  
proposed by ANCA formed a s i g n i f i c a n t  p a r t  o f  t h e  g r a z i n g  formula  used 
t o  e s t a b l i s h  " f a i r  market  v a l u e u  i n  t h e  1978 P u b l i c  Rangelands 
Improvement Act. 

*** For  f u r t h e r  e x p l a n a t i o n  o f  t h e s e  t e rms  s e e  Appendix X .  



le 
Based on t h e  above fo rmula ,  t h e  c a l c u l a t e d  f a i r  market  v a l u e  o f  p u b l i c  

g r a z i n g  l a n d s  f o r  f i s c a l  y e a r  1979-80 was $2.03 p e r  an imal  u n i t  month. It  

should  be n o t e d ,  however, t h a t  t h e  Bureau charged $1.89 p e r  an imal  u n i t  

month because  t h e  B u r e a u ' s  g r a z i n g  f e e  r a t e  f o r  f i s c a l  y e a r  1978-79 was 

$1.51 p e r  an imal  u n i t  month and 43 USC 1905,  S e c t i o n  6 ( a )  s t a t e s ,  I t .  . . t h e  

a n n u a l  i n c r e a s e  o r  d e c r e a s e  i n  such  f e e  f o r  any g i v e n  y e a r  s h a l l  be 

l i m i t e d  t o  n o t  more t h a n  p l u s  o r  minus 25 p e r  centum of  t h e  p r e v i o u s  

y e a r ' s  f e e . "  

Thus, $1.51 p e r  an imal  u n i t  month X 125 p e r c e n t  e q u a l s  $1.89 p e r  an imal  

u n i t  month. 

P r i v a t e  Land Owners 

The U.S. Department of A g r i c u l t u r e  - Economics, S t a t i s t i c s  and Coopera t ive  

S e r v i c e  p r o v i d e s  t h e  Bureau o f  Land Management and t h e  F o r e s t  S e r v i c e  w i t h  

a  d e r i v e d  i n d e x  of t h e  r e l a t i v e  change i n  t h e  p r e v i o u s  y e a r ' s  a v e r a g e  

monthly r a t e  p e r  an imal  u n i t  month f o r  g r a z i n g  an imal  u n i t s  on 

n o n i r r i g a t e d  p r i v a t e  permanent p a s t u r e  o r  g r a z i n g  land.  T h i s  i n d e x  is  

used as  a  f a c t o r  i n  t h e  a n n u a l  u p d a t i n g  o f  t h e  g r a z i n g  f e e  fo rmula  used by 

t h e  Bureau o f  Land Management and t h e  F o r e s t  S e r v i c e .  

The p r i v a t e  g r a z i n g  l e a s e  r a t e s  a r e  de te rmined  from a p r o b a b i l i t y  s u r v e y  

u t i l i z i n g  r a n c h i n g  a r e a s  and s e v e r a l  s p e c i f i c  l ists o f  o p e r a t o r s  i n  e l e v e n  

wes te rn  s t a t e s .  The a r e a  sampl ing i n v o l v e s  s u b d i v i d i n g  t h e  e n t i r e  a r e a  

w i t h i n  each  s t a t e  i n t o  ' s m a l l  a r e a  sampl ing u n i t s ,  c a l l e d  segments ,  and 

s e l e c t i n g  a  sample o f  t h e s e  segments t o  be enumerated p e r s o n a l l y  by 

t r a i n e d  i n t e r v i e w e r s .  I n  t h e  e l e v e n  w e s t e r n  s t a t e s  t h e  sample r a n c h i n g  

a r e a s  have been s t r a t i f i e d  on l and  use .  P roducers  must have a minimum 

number o f  l i v e s t o c k .  t o  be i n c l u d e d  i n  t h i s  c l a s s i f i c a t i o n .  The 

s t a t i s t i c a l l y  weighted p r i v a t e  g r a z i n g  l e a s e  r a t e s  a r e  compared t o  S t a t e  

Land Department r a t e s  i n  Tab le  14.  
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TABLE 14  

A COMPARISON OF A R I Z O N A  STATE LAND DEPARTMENT 
AND PRIVATE G R A Z I N G  LEASE RATES FOR 1977, 1978 A N D  1979 

P r i v a t e  Grazing S t a t e  Land Department 
Lease R a t e  p e r  Grazing Lease  R a t e  p e r  

Year Animal Uni t  Month Animal Uni t  Month 

It should  be noted t h a t  i n  a n  October  21,  1977,  r e p o r t  e n t i t l e d  "Study Of 

Fee For  Grazing L i v e s t o c k  On F e d e r a l  Lands," t h e  S e c r e t a r i e s  o f  t h e  

I n t e r i o r  and A g r i c u l t u r e  de te rmined  a v a l u e  f o r  g r a z i n g  l a n d s  which i s  

des igned  t o  be !! . . .equitable t o  t h e  Uni ted  S t a t e s  and t o  h o l d e r s  o f  

g r a z i n g  p e r m i t s  and l e a s e s . "  The s t u d y  s t a t e d  "The 1966 survey* and 

a n a l y s i s  a t t empted  t o  d e v e l o p  a  v a r i a b l e  v a l u e  base  on f o r a g e  q u a l i t y ,  bu t  

s i g n i f i c a n t  d i f f e r e n c e s  cou ld  n o t  be s u b s t a n t i a t e d  . I f  The same r e p o r t  a l s o  

s t a t e d ,  " D i f f e r e n c e s  among ranch ing  a r e a s ,  a s  shown by t h e  d a t a ,  were n o t  

l a r g e  enough i n  r e l a t i o n  t o  t h e  wide v a r i a t i o n  t h a t  e x i s t e d  w i t h i n  a r e a s  

t o  p r o v i d e  a  b a s i s  f o r  recommending d i f f e r e n t i a l  base  f e e s  among ranch ing  

a r e a s . "  (Emphasis added)  

Thus, i t  a p p e a r s  t h a t  g r a z i n g  f e e  r a t e s  p e r  animal  u n i t  month should  be 

approx imate ly  t h e  same th roughout  t h e  wes te rn  s t a t e s .  F u r t h e r ,  i n  Arizona 

d i f f e r e n c e s  i n  q u a l i t y  and q u a n t i t y  o f  f o r a g e  would be recogn ized  i n  

c a r r y i n g  c a p a c i t y  o r  t h e  number o f  an imal  u n i t s  t h a t  cou ld  p r o p e r l y  be run 

i n  t h e  v a r i o u s  range land  a r e a s .  

* The su rvey  was des igned  t o  p r o v i d e  d a t a  needed t o  e s t i m a t e  g r a z i n g  
v a l u e s  on some 98 n a t i o n a l  f o r e s t s ,  19  n a t i o n a l  g r a s s l a n d s ,  and 48  
Bureau o f  Land Management d i s t r i c t s  i n  17 wes te rn  s t a t e s .  



CONCLUSION 

The S t a t e  Land Department c h a r g e s  a  g r a z i n g  f e e  r a t e  t h a t  i s  s i g n i f i c a n t l y  

lower  t h a n  t h e  r a t e  charged by t h e  Bureau o f  Land Management, n i n e  o t h e r  

wes te rn  s t a t e s  and p r i v a t e  i n d u s t r y .  If A r i z o n a ' s  g r a z i n g  f e e  r a t e  were 

comparable t o  t h a t  charged by o t h e r  p u b l i c  and p r i v a t e  e n t i t i e s ,  Arizona 

would r e c e i v e  from $703 thousand t o  $5.2 m i l l i o n  i n  a d d i t i o n a l  r evenues  

from g r a z i n g  l e a s e s .  

RECOMMENDATION 

A.R.S. $37-285(B) b e  amended t o  a l l o w  f o r  a  s u b s t a n t i a l  i n c r e a s e  i n  t h e  

a n n u a l  r e n t a l  r a t e  charged f o r  each  an imal  f e e d i n g  on S t a t e  l and .  

C o n s i d e r a t i o n  shou ld  be g i v e n  t o  a d o p t i o n  o f  t h e  Bureau of Land 

Management's g r a z i n g  r a t e  formula  a s  e s t a b l i s h e d  by t h e  Congress o f  t h e  

United S t a t e s  i n  t h e  P u b l i c  Rangelands Improvement Act o f  1978. 



FINDING I V  

THE LEGISLATURE HAS NOT SPECIFICALLY DIRECTED THE STATE LAND DEPARTMENT TO 

IDENTIFY A N D  RESOLVE INSTANCES OF TRESPASS ON STATE LANDS NOR HAS IT 

PROVIDED THE DEPARTMENT WITH ADEQUATE RESOURCES TO DO SO. AS A RESULT, 

D U R I N G  1979 AT LEAST $786,000 I N  DAMAGE WAS INFLICTED O N  STATE LANDS BY 

TRESPASSERS A N D  A RELATED $2.3 MILLION I N  COMPENSATION MAY BE LOST. 

Damages May Be Los t  

t o  t h e  S t a t e  

Under Arizona law t h e  S t a t e  Land Department i s  r e s p o n s i b l e  f o r  managing, 

p r o t e c t i n g  and p r e s e r v i n g  S t a t e  l a n d s .  However, t h e  i d e n t i f i c a t i o n  and 

r e s o l u t i o n  o f  i n s t a n c e s  o f  t r e s p a s s  on S t a t e  l a n d s  is n o t  s p e c i f i c a l l y  

i n c l u d e d  i n  t h a t  r e s p o n s i b i l i t y .  A s  a r e s u l t :  

- The Department d o e s  n o t  have s u f f i c i e n t  s t a f f  committed t o  

t r e s p a s s  a c t i v i t i e s .  

- The Department d o e s  n o t  have a fo rmal  program t o  moni to r  S t a t e  

l a n d s  f o r  i n s t a n c e s  o f  t r e s p a s s .  

- The Department d o e s  n o t  have adequa te  p rocedures  t o  r e s o l v e  

i d e n t i f i e d  i n s t a n c e s  o f  t r e s p a s s .  

- An unknown b u t  p o t e n t i a l l y  s u b s t a n t i a l  amount o f  damage is  

i n f l i c t e d  upon S t a t e  l a n d s  by t r e s p a s s e r s .  

- A p o t e n t i a l  $2.3 m i l l i o n  i n  compensation r e s u l t i n g  from 1979 

t r e s p a s s  damage may be  l o s t  t o  t h e  S t a t e .  



Lack o f  S t a t u t o r y  Requirement 

t o  I d e n t i f y  and Resolve  I n s t a n c e s  

o f  T r e s p a s s  on S t a t e  Lands 

A.R.S. $37-501 p r o v i d e s  t h a t :  

"A pe r son  is  g u i l t y  o f  a  c l a s s  2 misdemeanor who: 
1 .  Knowingly commits a  t r e s p a s s  upon s t a t e  l a n d s ,  

e i t h e r  by c u t t i n g  down o r  d e s t r o y i n g  t i m b e r  o r  
wood s t a n d i n g  o r  growing t h e r e o n ,  o r  by c a r r y i n g  
away t imber  o r  wood t h e r e f r o m ,  o r  by mowing, 
c u t t i n g  o r  removing hay o r  g r a s s  t h e r e o n  o r  
the re f rom,  o r  g r a z i n g  l i v e s t o c k  t h e r e o n ,  u n l e s s  he 
h a s  a n  a p p l i c a t i o n  pending f o r  l e a s i n g  t h e  l a n d s  
o r  t h e  l a n d s  a r e  t h e n  l e a s e d  t o  any o t h e r  person.  

"2. Knowingly e x t r a c t s  o r  removes o i l ,  g a s ,  c o a l ,  
m i n e r a l ,  e a r t h ,  r o c k ,  f e r t i l i z e r  o r  f o s s i l s  o f  any 
kind o r  d e s c r i p t i o n  therefrom.  

"3. Knowingly w i t h o u t  r i g h t  i n j u r e s  o r  removes any 
b u i l d i n g ,  f e n c e  o r  improvements on s t a t e  l a n d s ,  o r  
u n l a w f u l l y  o c c u p i e s ,  plows o r  c u l t i v a t e s  any o f  
t h e  l a n d s .  

"4. With c r i m i n a l  n e g l i g e n c e  exposes  growing t r e e s ,  
s h r u b s  o r  undergrowth s t a n d i n g  on s t a t e  l a n d s  t o  
danger  o r  d e s t r u c t i o n  by f i r e . "  

Although t h e  S t a t e  Land Department is  g i v e n  t h e  r e s p o n s i b i l i t y  t o  p r o t e c t  

and t o  p r e s e r v e  S t a t e  l a n d s  h e l d  i n  t r u s t  and t o  manage t h o s e  l a n d s  f o r  

t h e  b e n e f i t  o f  A r i z o n a ' s  p u b l i c  s c h o o l s  and o t h e r  b e n e f i c i a r i e s  i t  is n o t  

s t a t u t o r i l y  r e q u i r e d  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  A.R.S. S37-501. 

I n  a  memorandum d a t e d  May 28,  1980 ,  t h e  L e g i s l a t i v e  Counci l  s t a t e d  (See  

Appendix X I  f o r  e n t i r e  t e x t )  : 



"There is  no law which s p e c i f i c a l l y  imposes  a d u t y  upon 
t h e  ( S t a t e  Land) depar tment  t o  i n v e s t i g a t e  and r e s o l v e  
c a s e s  o f  t r e s p a s s  upon s t a t e  l a n d s .  However, A . R . S .  
$37-211, s u b s e c t i o n  A ,  pa ragraph  4 d o e s  p r o v i d e  t h a t :  

" A .  The S t a t e  Land Commissioner may conduc t  
i n v e s t i g a t i o n s  and exper iments  on t h e  l a n d s  o f  t h e  
s t a t e  t o :  

"4. O b t a i n  o t h e r  i n f o r m a t i o n  and d a t a  which 
w i l l  a i d  i n  t h e  l e a s i n g ,  s a l e  and 
a d m i n i s t r a t i o n  o f  l a n d s  be long ing  t o  t h e  
s t a t e .  'I (Emphasis added)  

The Department Does Not 

Have S u f f i c i e n t  S t a f f  

Committed t o  T r e s p a s s  

A c t i v i t i e s  

The S t a t e  Land Department i s  r e s p o n s i b l e  f o r  9.6 m i l l i o n  s u r f a c e  a c r e s  o f  

S t a t e  l a n d  t h a t  i s  s c a t t e r e d  th roughout  A r i z o n a ' s  72.7 m i l l i o n  a c r e s .  O f  

97 f u l l - t i m e  e q u i v a l e n t  p o s i t i o n s  i n  t h e  Depar tment ,  n o t  one  f u l l - t i m e  

employee is a s s i g n e d  t o  i d e n t i f y ,  r ev iew and i n v e s t i g a t e  t r e s p a s s  c a s e s .  

A s u r v e y  conducted by t h e  O f f i c e  o f  t h e  Audi to r  G e n e r a l  ( S e e  Appendix XI11 

r e v e a l e d  t h a t  t h e r e  a r e  19  o t h e r  s t a t e s  t h a t  have a t  l e a s t  one  f u l l - t i m e  

i n v e s t i g a t o r  a s s i g n e d  t o  c o n t r o l l i n g  t r e s p a s s  a c t i v i t y .  When compared t o  

t h e s e  19  o t h e r  s t a t e s ,  i t  a p p e a r s  t h a t  Arizona i s  n o t  commit t ing 

s u f f i c i e n t  r e s o u r c e s  t o  t r e s p a s s  a c t i v i t i e s ,  a s  shown i n  Tab le  15.  



TABLE 1 5  

SUMMARY OF STAFF ASSIGNED TO TRESPASS 
ACTIVITIES FOR THE 19 STATES WITH TRESPASS 

INVESTIGATORS A N D  A R I Z O N A  

Fu l l - t ime  
S t a f f  Assigned R a t i o  o f  S t a f f  

Acres o f  t o  T r e s p a s s  t o  Acres  o f  
S t a t e *  S t a t e  Land A c t i v i t i e s  S t a t e  Land 

Alabama 
New Hampshire 
Rhode I s l a n d  
Wisconsin 
I l l i n o i s  
C a l i f o r n i a  
New York 
Tennessee  
Nebraska 
Hawaii 
Colorado 
Michigan 
New J e r s e y  
Washington 
F l o r i d a  
Idaho 
New Mexico 
Texas 
Pennsylvania  
A R I Z O N A  

* L i s t e d  i n  o r d e r  from t h e  l o w e s t  s t a f f / a c r e  r a t i o  t o  t h e  h i g h e s t  
s t a f f / a c r e  r a t i o .  Appendix V I  c o n t a i n s  a d d i t i o n a l  i n f o r m a t i o n  f o r  t h e  
l i s t e d  s t a t e s .  

** E f f e c t i v e  January  1, 1980, t h e  Arizona S t a t e  Land Department a s s i g n e d  
one  f u l l - t i m e  employee t o  t r e s p a s s  a c t i v i t i e s .  T h i s  employee 's  t ime 
i s  a l l o c a t e d  a s  f o l l o w s :  50% o f  t ime  t o  t r e s p a s s  i s s u e s ;  50% t o  
n a t u r a l  r e s o u r c e s  a r e a s .  T h e r e f o r e ,  s t a f f i n g  i s  s t a t e d  a s  1 / 2  FTE. 

While t h e  compar ison w i t h  o t h e r  s t a t e s  a s  shown i n  Tab le  15  i n d i c a t e s  t h a t  

s u f f i c i e n t  S t a t e  Land Department s t a f f  is n o t  committed t o  t r e s p a s s  

a c t i v i t i e s ,  a  r ev iew o f  known t r e s p a s s e s  on Arizona State-owned land 

s i m i l a r l y  i n d i c a t e s  t h a t  t h e  l e v e l  o f  Department r e s o u r c e s  c u r r e n t l y  

devoted t o  t h e  a r e a  o f  t r e s p a s s  i s  inadequa te .  



F u r t h e r ,  o u r  r ev iew o f  t h e  S t a t e  Land Department r e v e a l e d  t h a t  t h e  

Department d o e s  n o t  have a  fo rmal  program t o  moni to r  S t a t e  l a n d s  f o r  

i n s t a n c e s  of t r e s p a s s  o r  a d e q u a t e  p rocedures  f o r  r e s o l v i n g  r e p o r t e d  

i n s t a n c e s  o f  t r e s p a s s .  A s  a  r e s u l t ,  a n  unknown b u t  p o t e n t i a l l y  

s u b s t a n t i a l  amount o f  damage i s  i n f l i c t e d  on S t a t e  l a n d s  by t r e s p a s s e r s .  

The Department Does Not 

Have a  Formal Program 

t o  Monitor S t a t e  Lands 

From December 1, 1977 t o  December 1, 1979, 135  c a s e s  o f  a l l e g e d  t r e s p a s s e s  

on S t a t e  l and  were r e p o r t e d  t o  t h e  S t a t e  Land Department. These 135  c a s e s  

were r e p o r t e d  by t h e  fo l lowing  s o u r c e s :  
Number o f  

T r e s p a s s  Cases P e r c e n t a g e  o f  
Source  Reported Reported Cases  

Law enforcement  a g e n c i e s  
P r i v a t e  c i t i z e n s  
Lessees  
Other  governmental  a g e n c i e s  
S t a t e  Land Department 

It is noteworthy t h a t  t h e  S t a t e  Land Department i d e n t i f i e d  o n l y  21 p e r c e n t  

of t h e  t r e s p a s s  c a s e s  shown above.  Such a s m a l l  r e p r e s e n t a t i o n  c l e a r l y  

i n d i c a t e s  t h e  absence  o f  a f o r m a l  program w i t h i n  t h e  Department t o  moni to r  

S t a t e  l a n d s  f o r  i n s t a n c e s  o f  t r e s p a s s .  F u r t h e r ,  t h e  s e r i o u s n e s s  o f  t h e  

absence  o f  such  a program is compounded by t h e  f a c t  t h a t ,  a c c o r d i n g  t o  

Department p e r s o n n e l  e s t i m a t e s ,  o n l y  20 p e r c e n t  o f  t r e s p a s s e s  on S t a t e  

land a r e  r e p o r t e d  t o  t h e  Department. 



I t  a p p e a r s  t h a t  one  e f f i c i e n t  means t o  i n c r e a s e  t h e  i d e n t i f i c a t i o n  o f  

t r e s p a s s  on S t a t e  l a n d s  would be t o  b e t t e r  e d u c a t e  law enforcement  

a g e n c i e s  and t h e  p u b l i c  a t  l a r g e  r e g a r d i n g  t r e s p a s s e s  on S t a t e  l a n d s .  For  

example, t h e  O f f i c e  of t h e  Audi to r  Genera l  c o n t a c t e d  t h e  f o l l o w i n g  l a w  

enforcement  a g e n c i e s  t o  d e t e r m i n e  t h e i r  a b i l i t y  and w i l l i n g n e s s  t o  assist 

t h e  S t a t e  Land Department i n  i d e n t i f y i n g  i n s t a n c e s  o f  t r e s p a s s  on S t a t e  

l a n d s .  

Coconino County S h e r i f f  P i n a l  County S h e r i f f  

Maricopa County S h e r i f f  Yavapai County S h e r i f f  

Pima County S h e r i f f  Phoenix P o l i c e  Department 

A l l  t h e  above a g e n c i e s  s t a t e d  t h a t :  1 )  t h e i r  r e s o u r c e s  were l i m i t e d ,  and 

2) t h e y  could  n o t  d e v o t e  a d d i t i o n a l  r e s o u r c e s  t o  i d e n t i f i c a t i o n  o f  

t r e s p a s s  on S t a t e  l and .  However, t h e s e  a g e n c i e s  i n d i c a t e d  t h a t  t r e s p a s s  

i d e n t i f i c a t i o n  might be i n c r e a s e d  i f  t h e  Department provided them w i t h  

t r a i n i n g  r e g a r d i n g  t r e s p a s s  on S t a t e  l a n d s .  

A d d i t i o n a l l y ,  d e s p i t e  t h e  f a c t  t h a t  t h e  S t a t e  Land Department d o e s  n o t  

have a fo rmal  program o f  e d u c a t i o n  f o r  t h e  p u b l i c  r e g a r d i n g  t r e s p a s s ,  

p r i v a t e  c i t i z e n s  i d e n t i f i e d  19  p e r c e n t  o f  t h e  t r e s p a s s e s  r e p o r t e d  t o  t h e  

Department between December 1, 1977 and December 1, 1979. 

The O f f i c e  o f  t h e  Audi to r  G e n e r a l  c o n t a c t e d  s e v e r a l  Arizona t e l e v i s i o n  and 

r a d i o  s t a t i o n s  and de te rmined  t h a t  t h e s e  s t a t i o n s  would be w i l l i n g  t o  a i r  

p u b l i c  s e r v i c e  announcements r e g a r d i n g  t r e s p a s s  on S t a t e  land f o r  t h e  

S t a t e  Land Department,  provided : 

- The Department p repared  a s t a t e m e n t  e x p l a i n i n g  t h e  purpose  o f  

such  messages and a s s u r e d  t h e  s t a t i o n  t h a t  t h e  messages were from 

a n o n p r o f i t  o r g a n i z a t i o n ,  and 

- The Department typed t h e  s c r i p t s  f o r  such  announcements. 

By u t i l i z i n g  p u b l i c  s e r v i c e  announcements, t h e  Department could  : 

1) i n c r e a s e  t h e  i d e n t i f i c a t i o n  and r e p o r t i n g  o f  t r e s p a s s e s ,  and 2 )  pu t  

p o t e n t i a l  t r e s p a s s e r s  on n o t i c e  as t o  what c o n s t i t u t e s  a t r e s p a s s  and what 

t h e  a t t e n d a n t  p e n a l t i e s  a r e  f o r  t r e s p a s s i n g  on S t a t e  l a n d .  



The Department Does Not 

Have Adeauate P rocedures  

t o  Resolve  I d e n t i f i e d  

I n s t a n c e s  o f  T r e s p a s s  

Of t h e  135 c a s e s  o f  t r e s p a s s  r e p o r t e d  t o  t h e  S t a t e  Land Department between 

December 1, 1977 and December 1, 1979, 91  were st i l l  unreso lved  as of 

January 1 0 ,  1980,  and t h e  a v e r a g e  a g e  o f  t h e s e  unreso lved  c a s e s  was 428 

days .  Tab le  1 6  summarizes t h e  s t a t u s  o f  t h e  t r e s p a s s  c a s e s  r e p o r t e d  t o  

t h e  Department from December 1, 1977 t o  December 1, 1979. 
TABLE 1 6  

SUMMARY OF'TRESPASS CASES REPORTED TO THE 
STATE LAND DEPARTMENT FROM DECEMBER 1, 1977,  TO 

DECEMBER 1, 1979,  AND THE STATUS OF THESE CASES AS OF 
J A N U A R Y  1 0 ,  1980 

Per iod T r e s p a s s  
was Reported t o  Number o f  Number o f  Open T r e s p a s s  
t h e  S t a t e  Land T r e s p a s s  Cases T r e s p a s s  Cases Cases  a s  o f  

Department Received Resolved January  1 0 ,  1980 

December 1, 1977 
t o  

December 1, 1978 78 

December 2 ,  1978 
t o  

December 1, 1979 5 7 - 
T o t a l s  a2 

Average a g e  o f  unreso lved  
t r e s p a s s  c a s e s  a s  o f  January  1 0 ,  1980 428 d a y s  - 
* There  i s  n o t  a d e q u a t e  documentat ion i n  t h e  S t a t e  Land Department f i l e s  

t o  d e t e r m i n e  how o r  why t e n  o f  t h e s e  44 t r e s p a s s  c a s e s  were c l o s e d .  

A major c a u s e  o f  t h e  S t a t e  Land Depar tment ' s  i n a b i l i t y  t o  r e s o l v e  t r e s p a s s  

c a s e s  i n  a t i m e l y  manner i s  t h a t  t h e  Department h a s  n o t  e s t a b l i s h e d  a 

fo rmal  procedure  f o r  t , r e s p a s s  review and i n v e s t i g a t i o n .  



C u r r e n t l y ,  r e p o r t s  o f  t r e s p a s s  on S t a t e  land a r e  s e n t  i n i t i a l l y  t o  t h e  

D i r e c t o r  o f  t h e  C o n t r a c t s  and Records  D i v i s i o n  w i t h i n  t h e  S t a t e  Land 

Department. The D i r e c t o r ,  who d e v o t e s  o n l y  a  s m a l l  f r a c t i o n  o f  h i s  t ime 

t o  t r e s p a s s ,  must r e q u e s t  a s s i s t a n c e  from a n o t h e r  Department d i v i s i o n  t o  

conduct  a n  o n - s i t e  i n v e s t i g a t i o n  o f  a  t r e s p a s s .  Such a n  i n v e s t i g a t i o n  

u s u a l l y  d o e s  n o t  o c c u r  u n t i l  Department p e r s o n n e l  a r e  r o u t i n e l y  scheduled 

t o  be i n  t h e  v i c i n i t y  o f  a n  a l l e g e d  t r e s p a s s .  These i n v e s t i g a t i o n s  

normal ly  o c c u r  w i t h i n  60 d a y s  o f  t h e  i n i t i a l  r e p o r t i n g ,  b u t  s e v e r a l  c a s e s  

were observed t h a t  were n o t  i n v e s t i g a t e d  u n t i l  120 d a y s  a f t e r  i n i t i a l  

r e p o r t i n g .  

Once a n  o n - s i t e  i n v e s t i g a t i o n  is  completed,  a r e p o r t  i s  prepared  and s e n t  

t o  t h e  C o n t r a c t s  and Records D i v i s i o n  f o r  t h e  D i r e c t o r ' s  r ev iew and 

comments. I n  many c a s e s  t h e  i n v e s t i g a t i o n  r e p o r t  d o e s  n o t  c o n t a i n  

s u f f i c i e n t  i n f o r m a t i o n ,  and a n o t h e r  i n v e s t i g a t i o n  i s  r e q u i r e d ,  r e s u l t i n g  

i n  f u r t h e r  d e l a y s .  

I n  a d d i t i o n ,  a s  o f  January  1980,  t h e  f o l l o w i n g  c o n d i t i o n s  were observed 

w i t h i n  t h e  S t a t e  Land Department r e g a r d i n g  t r e s p a s s e s .  

- P r i o r i t i e s  have n o t  been e s t a b l i s h e d  f o r  r e p o r t e d  t r e s p a s s e s .  A s  

a  r e s u l t ,  p o t e n t i a l l y  s e r i o u s  t r e s p a s s  c a s e s  a r e  t r e a t e d  

r o u t i n e l y .  

- A l o g  i s  supposed t o  be  mainta ined f o r  r e c o r d i n g  i n i t i a l  r e p o r t s  

o f  t r e s p a s s .  However, s e v e r a l  r e p o r t e d  t r e s p a s s e s  a r e  n o t  

r ecorded  i n  t h e  l o g .  

- There  i s  no r e g u l a r  o r  s y s t e m a t i c  review made o f  open t r e s p a s s  

c a s e s  t o  e n s u r e  t h a t  a p p r o p r i a t e  s t e p s  have been t a k e n  t o  r e s o l v e  

them. 
a 



The absence  o f  a d e q u a t e  r e s o u r c e s  and p rocedures  w i t h i n  t h e  S t a t e  Land 

Department t o  i n v e s t i g a t e  and r e s o l v e  t r e s p a s s e s  h a s  r e s u l t e d  i n  t r e s p a s s  

c a s e s  l e f t  unreso lved  f o r  e x c e s s i v e  p e r i o d s  o f  t ime .  A s  a  consequence,  

a p p r o p r i a t e  a c t i o n  canno t  be  t a k e n  a g a i n s t  many t r e s p a s s e r s  because:  1 )  

t h e  t r e s p a s s e r  may have r e l o c a t e d ,  2 )  ev idence  o f  t h e  t r e s p a s s  may have 

been d e s t r o y e d  by t h e  t i m e  a n  i n v e s t i g a t i o n  i s  made, and 3 )  t h e  

Department may be precluded from c r i m i n a l  a c t i o n  a g a i n s t  a  t r e s p a s s e r  

because  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s .  

I n  a  memorandum d a t e d  February  22, 1980,  t h e  Arizona L e g i s l a t i v e  Counc i l  

s t a t e d  (See  Appendix X I 1 1  f o r  e n t i r e  t e x t ) :  
"The s t a t u t e  o f  l i m i t a t i o n s  f o r  i n i t i a t i n g  a  c r i m i n a l  
p roceed ing  f o r  most c r i m i n a l  t r e s p a s s e s  i s  one y e a r ,  
and t h e  s t a t e  i s  s u b j e c t  t o  t h e  s t a t u t e  o f  l i m i t a t i o n s . "  

An Unknown b u t  P o t e n t i a l l y  

S u b s t a n t i a l  Amount o f  Damage 

is  I n f l i c t e d  on S t a t e  Lands 

by T r e s p a s s e r s  

Based on one rev iew o f  t h e  S t a t e  Land Department,  i t  a p p e a r s  t h a t  a n  

unknown b u t  p o t e n t i a l l y  s i g n i f i c a n t  amount o f  damage i s  i n f l i c t e d  on S t a t e  

l a n d s  by t r e s p a s s e r s .  For  example, o f  t h e  135 t r e s p a s s  c a s e s  t h a t -  were 

r e p o r t e d  t o  t h e  S t a t e  Land Department between December 1, 1977,  and 

December 1, 1979, s e v e r a l  f a l l  i n t o  p o t e n t i a l l y  d e s t r u c t i v e  c a t e g o r i e s ,  as 

shown below: 

Type o f  T r e s p a s s  Reported 

Dumping on S t a t e  l a n d  

Removal o f :  
Na t ive  p l a n t s  
M i n e r a l s  

D e s t r u c t i o n  o f  f e n c e s  

Number o f  T r e s p a s s e s  
Reported 

D e s t r u c t i o n  o f  S t a t e  l and  

Unauthorized improvements 

O t h e r  unau thor ized  u s e  

T o t a l  



F u r t h e r ,  s e v e r a l  o f  t h e  t r e s p a s s  f i l e s  a t  t h e  S t a t e  Land Department 

c o n t a i n  documenta t ion  t h a t  c l e a r l y  a t t e s t s  t o  t h e  d e s t r u c t i v e n e s s  o f  some 

t r e s p a s s e s .  The f o l l o w i n g  is a s y n o p s i s  o f  t h r e e  noteworthy t r e s p a s s  

f i l e s .  

CASE I 

On March 29,  1979,  t h e  S t a t e  Land Department was informed t h a t  a l a b o r  

t r a i n i n g  c e n t e r  had been conduc t ing  a  b l a s t i n g  and d r i l l i n g  s c h o o l  on 

S t a t e  l and  s i n c e  March 1973. The c e n t e r  claimed t h a t  it d i d  n o t  l e a r n  o f  

t h e  S t a t e ' s  ownership  o f  t h e  l a n d  u n t i l  March 1, 1979. On September 20, 

1979,  a S t a t e  Land Department employee f i l e d  a  r e p o r t  which s t a t e d  t h a t  

t h e r e  was s e v e r e  and e x t e n s i v e  damage t o  t h e  l a n d  and t h a t  major 

r e s t o r a t i o n  would be r e q u i r e d .  

On A p r i l  1 9 ,  1979,  t h e  Department s e n t  a  l e t t e r  t o  t h e  t r e s p a s s e r  which 

s t a t e d ,  i n  p a r t :  
" . . . they ( t h e  t r e s p a s s e r s )  should  approach t h e  S t a t e  
Land Department f o r  a  S p e c i a l  Land Use Permit .  It may 
be  h e l p f u l  i n  t h e  community t o  have such  a  b l a s t i n g  and 
d r i l l i n g  t r a i n i n g  program, i f  s o ,  t h e n  t h e  S t a t e  Land 
Department cou ld  p r o v i d e  f o r  such  a permit ."  

CASE I1 

On A p r i l  1 8 ,  1978,  t h e  S t a t e  Land Department was n o t i f i e d  t h a t  

unau thor ized  i n d i v i d u a l s  were u s i n g  S t a t e  l a n d s  w i t h o u t  paying l e a s e  

r e n t a l  f e e s .  An i n v e s t i g a t i o n  by t h e  Department r e v e a l e d  t h a t :  1 )  t h e  

l a n d  had been l e a s e d  t o  a  p r i v a t e  i n d i v i d u a l ,  and 2 )  t h e  l e a s e  had been 

cance led  f o r  nonpayment o f  r e n t a l  f e e s .  However, a s  o f  January  1 0 ,  1980,  

t h e  i n d i v i d u a l  s t i l l  was u s i n g  t h e  S t a t e  l a n d  i n  q u e s t i o n .  

It should  be noted * t h a t  t h i s  t r e s p a s s  invo lved  S t a t e  land a l o n g  t h e  

Colorado River .  The l e a s e  a u t h o r i z e d  t h e  i n d i v i d u a l  t o  u s e  t h e  S t a t e  land 

f o r  a  b o a t  dock. According t o  t h e  S t a t e  Land Department,  t h e r e  a r e  

approx imate ly  3 ,000 b o a t  docks  on S t a t e  l a n d  a l o n g  t h e  Colorado River  

w i t h o u t  p e r m i t s  from t h e  Department. The Department h a s  made a n  e f f o r t  t o  

i d e n t i f y  unau thor ized  u s e s  o f  S t a t e  l a n d  f o r  b o a t  d o c k s  a l o n g  t h e  Colorado 

R i v e r  and h a s  e s t a b l i s h e d  a  f e e  s c h e d u l e  t o  b i l l  i n d i v i d u a l s  who a r e  u s i n g  

t h e  l a n d .  However, Department o f f i c i a l s  s t a t e d  t h a t  i t  w i l l  be  d i f f i c u l t  

f o r  t h e  Department t o  e n f o r c e  t h e  new s c h e d u l e  because  o f  a  l a c k  of 

r e s o u r c e s .  



CASE I11 

On September 28, 1979,  t h e  S t a t e  Land Department was n o t i f i e d  t h a t  a 

l e s s e e  had removed n a t i v e  p l a n t s  i l l e g a l l y  from l e a s e d  S t a t e  l a n d s .  An 

i n v e s t i g a t i o n  r e v e a l e d  t h a t  n a t i v e  p l a n t s  had,  i n  f a c t ,  been removed. The 

c h a r t  below l ists  t h e  number and t y p e  o f  n a t i v e  p l a n t s  removed between 

1975 and September 1979. 

Type o f  Na t ive  P l a n t s  
Removed I l l e g a l l y  

Agave 
B a r r e l  
Cho l la  
Hedgehog 
O c o t i l l o  
P r i c k l y  p e a r  
Saguaro 
Yucca 

Number o f  P l a n t s  
Removed* 

T o t a l  damages t o  t h e  S t a t e  t r u s t  as a r e s u l t  o f  t h i s  t r e s p a s s  a r e  a t  l e a s t  

$161,600. The f i l e  s t i l l  was open a s  o f  January  1 0 ,  1980. 

 ina ally, o u r  r ev iew o f  S t a t e  Land Department t r e s p a s s  f i l e s  r e v e a l e d  t h a t  

a t  l e a s t  $786,000 i n  damage was i n f l i c t e d  on S t a t e  l a n d s  d u r i n g  1979 

a l o n e ,  as d e t a i l e d  below. 

Type o f  T r e s p a s s  

D e s t r u c t i o n  o f  S t a t e  land 

Es t ima ted  Damage 
t o  S t a t e  Land 

Removal o f  m i n e r a l s  45,981 

Removal o f  n a t i v e  p l a n t s  

Unauthorized improvements on S t a t e  land 

Dumping on S t a t e  l and  10 ,000  

Other  unau thor ized  u s e  o f  S t a t e  l and  6 ,250 

T o t a l  e s t i m a t e d  damages 

* Based on S t a t e  Land Department r e c o r d s  and a n  i n v e s t i g a t i o n  by t h e  
Arizona A g r i c u l t u r e  and H o r t i c u l t u r e  Commission. 



It should  be  noted t h a t  t h e  above e s t i m a t e  is  t h e  minimum amount o f  damage 

i n f l i c t e d  on S t a t e  l a n d s  d u r i n g  1979 i n  t h a t :  1 )  t h e  e s t i m a t e  was d e r i v e d  

from t r e s p a s s  f i l e s  i n  t h e  S t a t e  Land Department and s e v e r a l  o f  t h o s e  

f i l e s  d i d  n o t  c o n t a i n  any  e s t i m a t e  o f  damage, and 2 )  t h e  above t r e s p a s s e s  

r e p r e s e n t  o n l y  20 p e r c e n t  o f  a c t u a l  t r e s p a s s e s  on S t a t e  l a n d ,  a c c o r d i n g  t o  

Department e s t i m a t e s .  

A P o t e n t i a l  $2.3 M i l l i o n  

i n  Compensation R e s u l t i n g  

from 1979 T r e s p a s s  Damage 

May be Lost  t o  t h e  S t a t e  

The S t a t e  h a s  t h e  a u t h o r i t y  t o  b r i n g  c i v i l  a c t i o n s  a g a i n s t  t r e s p a s s e r s  and a 
t o  c o l l e c t  damages amounting t o  t h r e e  t i m e s  t h e  damage caused by t h e  

t r e s p a s s .  A s  a r e s u l t ,  t r e s p a s s  damage i n f l i c t e d  on S t a t e  l a n d s  d u r i n g  

1979 r e p r e s e n t s  a p o t e n t i a l  $2.3 m i l l i o n  i n  compensat ion t o  t h e  S t a t e .  

A . R . S .  $37-502(A) p r o v i d e s  t h a t :  
"Whoever commits any t r e s p a s s  upon s t a t e  l a n d s  as 
d e f i n e d  by s e c t i o n  37-501 i s  a l s o  l i a b l e  i n  a  c i v i l  
a c t i o n  b rough t  i n  t h e  name o f  t h e  s t a t e  i n  t h e  county  
i n  which t h e  t r e s p a s s  was committed,  f o r  t h r e e  t i m e s  
t h e  amount o f  t h e  damage caused by t h e  t r e s p a s s ,  i f  t h e  
t r e s p a s s  was w i l f u l ,  b u t  f o r  s i n g l e  damages o n l y  i f  
c a s u a l  o r  i n v o l u n t a r y .  

Thus, t h e o r e t i c a l l y ,  t h e  S t a t e  cou ld  b r i n g  c i v i l  a c t i o n s  a g a i n s t  t h o s e  

p e r s o n s  g u i l t y  o f  t h e  1979 t r e s p a s s e s  l i s t e d  on page 5 3  and c o l l e c t  up t o  

$2,358,273 ($786,091 x 3)  i n  compensating damages. 

According t o  S t a t e  Land Department r e c o r d s ,  d u r i n g  1979 t h e  Department d i d  

c o l l e c t  $45,980 i n  damages from t r e s p a s s e r s .  T h e r e f o r e ,  i t  a p p e a r s  t h a t  

c o l l e c t i n g  damages from t r e s p a s s e r s  is:  1 )  a  v i a b l e  o p t i o n ,  and 2)  a  

p o t e n t i a l l y  s i g n i f i c a n t  revenue s o u r c e .  

I n  f a c t ,  i t  a p p e a r s  t h a t  t h e  revenue-genera t ing  p o t e n t i a l  o f  c i v i l  a c t i o n s  

a g a i n s t  t r e s p a s s e r s  i s  s i g n i f i c a n t  enough t o  s u p p o r t  a n  a g g r e s s i v e  

t r e s p a s s  program by t h e  S t a t e  Land Department. 



It should  be noted t h a t  t h e  S t a t e  Land Department h a s  i d e n t i f i e d  t h e  

t r e s p a s s  i s s u e  as one o f  i ts  p r i o r i t y  i t ems .  S i n c e  November 1979,  t h e  

Department h a s  t a k e n  s t e p s  t o  improve i t s  procedures  f o r  t h e  rev iew and 

i n v e s t i g a t i o n  o f  t r e s p a s s  c a s e s .  The Department should  be  commended f o r  

i ts  e f f o r t s  and encouraged t o  c o n t i n u e  improving i ts t r e s p a s s  program. 

F u r t h e r ,  t h e  S t a t e  Land Department i n  i ts  1980-81 budget p r o p o s a l  

r eques ted  a d d i t i o n a l  p e r s o n n e l  and equipment a t  a  c o s t  o f  $39,360. 

However, t h e  Depar tment ' s  1980-81 budge t ,  a s  approved by t h e  L e g i s l a t u r e ,  

d i d  n o t  make p r o v i s i o n  f o r  t h e  r e q u e s t .  

CONCLUSION 

The S t a t e  Land Department h a s  n o t  been g i v e n  s p e c i f i c  s t a t u t o r y  

r e s p o n s i b i l i t y  t o  i d e n t i f y  and r e s o l v e  i n s t a n c e s  o f  t r e s p a s s  upon S t a t e  

l a n d s  n o r  h a s  i t  been provided w i t h  a d e q u a t e  r e s o u r c e s  t o  d o  so .  A s  a 

r e s u l t ,  d u r i n g  1979 a t  l e a s t  $786,000 i n  damage was i n f l i c t e d  on S t a t e  

l a n d s  by t r e s p a s s e r s  and a r e l a t e d  $2.3 m i l l i o n  i n  compensat ion may be 

l o s t  t o  t h e  S t a t e .  

RECOMMENDATIONS 

It is  recommended t h a t :  

- The Arizona Revised S t a t u t e s  be  amended t o  r e q u i r e  t h a t  t h e  S t a t e  

Land Department i d e n t i f y  and r e s o l v e  i n s t a n c e s  o f  t r e s p a s s  on 

S t a t e  l a n d s .  

- The Department be  provided w i t h  s t a f f i n g  and r e s o u r c e s  

commensurate w i t h  t h a t  a d d i t i o n a l  r e s p o n s i b i l i t y .  

- The Department d e v e l o p  and a d o p t  fo rmal  p r o c e d u r e s  t o  r ev iew,  

i n v e s t i g a t e  and moni to r  t r e s p a s s  a c t i v i t y  promptly.  

- The Department c o n t a c t  l o c a l  law enforcement  a g e n c i e s  and o f f e r  

t r a i n i n g  c o u r s e s  r e g a r d i n g  t r e s p a s s  on S t a t e  l a n d s .  

- The Department c o n t a c t  A r i z o n a ' s  communications media r e g a r d i n g  

p u b l i c  s e r v i c e  announcements d e a l i n g  w i t h  t r e s p a s s  on S t a t e  l a n d s .  



OTHER PERTINENT INFORMATION 

Bureau o f  Land Management 

Range Be t t e rment  Fund 

The Bureau o f  Land Management a d m i n i s t e r s  a Range Be t t e rment  Fund. T h i s  

Fund d e r i v e s  i t s  revenues  from g r a z i n g  l e a s e  f e e s .  O f  t h e  g r a z i n g  f e e s  

c o l l e c t e d ,  25 p e r c e n t  g o e s  d i r e c t l y  t o  t h e  g r a z i n g  d i s t r i c t  i n  which i t  

was c o l l e c t e d ,  25 p e r c e n t  g o e s  i n t o  t h e  Range Be t t e rment  Fund and i s  

d i s t r i b u t e d  a t  t h e  d i s c r e t i o n  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  and 50 

p e r c e n t  g o e s  t o  s c h o o l  d i s t r i c t s ,  t h e  U.S. Treasury  o r  t o  a p a r t i c u l a r  

county .  

I n  f i s c a l  y e a r  1978-79, t h e  Bureau o f  Land Management i n  Arizona s p e n t  

$635,974 from t h e  Range Be t t e rment  Fund on improvements o f  which $516,711 

went t o  l i v e s t o c k  management. The $635,974 i s  t h e  sum o f  $251,135 

a l l o c a t e d  d i r e c t l y  t o  t h e  g r a z i n g  d i s t r i c t  and $384,839 i n  d i s c r e t i o n a r y  

funds  d i s t r i b u t e d  by t h e  S e c r e t a r y  o f  I n t e r i o r .  Tab le  1 7  i n d i c a t e s  t h e  

Bureau o f  Land Management e x p e n d i t u r e s  on l i v e s t o c k  management i n  Arizona 

d u r i n g  1978-79. 

TABLE 17 

BUREAU OF LAND MANAGEMENT EXPENDITURES FOR LIVESTOCK 
MANAGEMENT I N  A R I Z O N A  D U R I N G  FISCAL YEAR 1978-79 

S t u d i e s  and r e s e a r c h  
Environmental  a n a l y s i s  
Use ad jus tment  
P r o j e c t  s u r v e y  
V e g e t a t i v e  m a n i p u l a t i o n  
Water f a c i l i t i e s  
Fences  
Management f a c i l i t i e s  
Maintenance : 

Land & v e g e t a t i o n  
Water f a c i l i t i e s  
Fences ,  e n c l o s u r e s  
Management f a c i l i t i e s  

T o t a l  

Amount o f  
E x p e n d i t u r e  

* S e e  Appendix I X  f o r  t y p e  of improvement d e s c r i p t i o n .  
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Grazing improvements may be s e p a r a t e d  i n t o  two major  c a t e g o r i e s  a s  f o l l o w s :  

1. Improvements made d i r e c t l y  t o  t h e  land such  as v e g e t a t i v e  

m a n i p u l a t i o n  and c o n t r o l  o f  e r o s i o n .  

2. Improvements p laced on t h e  l a n d s  such  as f e n c e s ,  w a t e r  and s t o c k  

pond s . 

It  should  be noted t h a t  t h e  S t a t e  Land Department d o e s  n o t  have t h e  

fund ing  t o  improve g r a z i n g  l a n d  n o r  d o e s  i t  p l a c e  improvements on S t a t e  

l a n d s  f o r  u s e  by t h e  r a n c h e r .  The Bureau o f  Land Management d o e s  p r o v i d e  

improvements d i r e c t l y  t o  t h e  l a n d  and w i l l  pay f o r  a l l  o r  a p o r t i o n  o f  t h e  

c o s t  o f  improvements p laced on l a n d s  f o r  u s e  by t h e  rancher .  

C l a s s i f i c a t i o n  and 

A p p r a i s a l  Fund 

A.R.S. $37-107 s t a t e s :  
"The c l a s s i f i c a t i o n  and a p p r a i s a l  f e e s  provided f o r  i n  
$37-108 a r e  a p p r o p r i a t e d  f o r  t h e  u s e  and b e n e f i t  o f  t h e  
s t a t e  l and  depar tment .  Such f e e s  s h a l l  be paid  i n t o  
t h e  s t a t e  t r e a s u r y  as o t h e r  s t a t e  funds  and c l a i m s  
s h a l l  be drawn i n  t h e  manner provided by law, approved 
by t h e  depar tment  o f  a d m i n i s t r a t i o n  d i v i s i o n  o f  f i n a n c e  
and pa id  by t h e  s t a t e  t r e a s u r e r ,  when i n  p roper  form. 
The amount o f  twen ty - f ive  thousand d o l l a r s  o f  t h e  
monies d e r i v e d  from c l a s s i f i c a t i o n  and a p p r a i s a l  f e e s  
s h a l l  n o t  be s u b j e c t  t o  t h e  p r o v i s i o n s  o f  $35-190. A l l  
such  monies i n  e x c e s s  o f  twen ty - f ive  thousand d o l l a r s  
s h a l l  r e v e r t  t o  t h e  g e n e r a l  fund." 

A.R.S. $37-108 l is ts  t h e  f e e s  t h a t  s h a l l  be charged by t h e  S t a t e  Land 

Department. These f e e s  i n c l u d e :  

F i l i n g  bonds,  

F i l i n g  a p p l i c a t i o n s  f o r  l e a s e s ,  

F i l i n g  a p p l i c a t i o n s  f o r  u s e  p e r m i t s ,  

F i l i n g  a p p l i c a t i o n s  f o r  a s s ignment  o f  l e a s e s ,  

I s s u a n c e  o f  l and  p a t e n t ,  and 

Purchase  o f  maps, d a t a  p r o c e s s i n g  o u t p u t s  o r  c o p i e s  o f  o t h e r  

r e c o r d s  o f  t h e  Department. 



Table  18 i l l u s t r a t e s  t h e  e x p e n d i t u r e s  made from t h e  c l a s s i f i c a t i o n  and 

a p p r a i s a l  fund f o r  f i s c a l  y e a r s  1977-78, 1978-79 and 1979-80 ( t h r o u g h  

May 31, 1980) .  

TABLE 1 8  

EXPENDITURES FROM THE CLASSIFICATION AND APPRAISAL 
FUND FOR FISCAL YEARS 1977-78, 1978-79 AND 1979-80 

(THROUGH MAY 31,  1980) 

F i s c a l  Year F i s c a l  Year F i s c a l  Year 
Type by Expend i tu res  1977-78 1978-79 1979-80" 

O f f i c e  f u r n i t u r e  and equipment 
P u b l i c a t i o n  o f  n o t i c e s  
Management c o n s u l t i n g  and 

a p p r a i s a l  by p r i v a t e  companies 
Management c o n s u l t i n g  by o t h e r  

S t a t e  a g e n c i e s  
A e r i a l  photographs  
Repor t  p r e p a r a t i o n  
Terminal  l e a v e  pay 
D e p o s i t s  on p o s t a g e  mete r  
T r a v e l  expenses  
Legal  expenses  
Conference r e g i s t r a t i o n  and 

t r a i n i n g  expenses  
P a y r o l l  and p e r s o n n e l - r e l a t e d  
Revolving fund 
Maps 
Other  

* Through May 31, 1980 

Royal ty  Ra te  f o r  

P roduc t ion  o f  O i l  

o r  Gas - 
A.R.S. $27-555(B) s t a t e s :  

**The noncompet i t ive  l e a s e s  s h a l l  p r o v i d e  f o r  the ,  
payment by t h e  l e s s e e  o f  a  r o y a l t y  o f  twe lve  and 
one-hal f  p e r c e n t  o f  t h e  market  v a l u e  o f  a l l  o i l ,  g a s  
and o t h e r  hydrocarbons  produced,  saved ,  s o l d  and 
removed from t h e  l a n d s  a t  t h e  w e l l  as o f  t h e  t ime  o f  
s a l e  o r  removal from t h e  l a n d s ,  a s  t h e  depar tment  may 
e l e c t  . I* 



C u r r e n t l y  t h e r e  i s  no p r o d u c t i o n  o f  o i l  o r  g a s  on Arizona l a n d s .  

T h e r e f o r e ,  t h e  S t a t e  Land Department c u r r e n t l y  r e c e i v e s  no such  r o y a l t y  

payments from i t s  l e s s e e s .  If p r o d u c t i o n  were t o  be  i n i t i a t e d ,  t h e  S t a t e  

would r e c e i v e  1 2  1 / 2  p e r c e n t  o f  a l l  p r o d u c t i o n  a s  r o y a l t y  payments. 

I n  a s u r v e y  conducted  by t h e  O f f i c e  o f  t h e  Audi to r  G e n e r a l ,  i t  was 

de te rmined  t h a t ,  as o f  January  31,  1980,  t h e r e  were 27 s t a t e s  which l e a s e d  

s ta te  l a n d s  f o r  p r o d u c t i o n  o f  o i l  o r  gas .  The h i g h e s t  r o y a l t y  rate f o r  4 

p r o d u c t i o n  was 25 p e r c e n t  (Texas)  and t h e  l o w e s t  r o y a l t y  r a t e  was 1 2  

p e r c e n t  ( A l a s k a ) .  Tab le  1 9  i l l u s t r a t e s  t h e  r o y a l t y  rates f o r  p r o d u c t i o n  

o f  o i l  and g a s  o n  s t a t e  l a n d s .  The s t a t e s  a r e  l i s t e d  i n  o r d e r  from 

h i g h e s t  r o y a l t y  rate t o  l o w e s t  r o y a l t y  r a t e .  



TABLE 19 

ROYALTY RATES FOR PRODUCTION 
OF OIL OR GAS O N  FEDERAL AND STATE LANDS 

( a s  o f  February  29,  1980) 

Owner o r  Trus tee*  

Texas 
L o u i s i a n a  
Oklahoma 
North C a r o l i n a  
Sou th  Dakota 
C a l i f o r n i a  
F l o r i d a  
North Dakota 
Tennessee 
Alabama 
Fed e r a 1  land s* * 
Montana 
Michigan 
New Mexico . 
Ohio 
A R I Z O N A  
Arkansas 
Colorado 
Idaho 
M i s s i s s i p p i  
Nebraska 
New York 
Oregon 
Pennsy lvan ia  
Utah 
Washington 
West V i r g i n i a  
Wyoming 
Alaska 

Royal ty  Ra te  
P e r c e n t a g e  

25 
2  2  
19  
17  
1 7  

1 6  2 / 3  - 50""" 
1 6  2 / 3  
16  2 / 3  
1 5  
1 3  - 25""" 

1 2  1/2%-30%*** 
1 2  1 / 2  - 25*** 
1 2  1 / 2  - 19""" 
1 2  1 / 2  - 17""" 
1 2  1 / 2  - 16*** 

1 2  1/2**** 
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
12  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  1 / 2  
1 2  

Royal ty  Fees  
C o l l e c t e d  

F/Y 1978-79 

* L i s t e d  i n  o r d e r  from h i g h e s t  r o y a l t y  r a t e  t o  lowes t  r o y a l t y  r a t e .  
** Lands a d m i n i s t e r e d  by t h e  Bureau o f  I n d i a n  A f f a i r s  and t h e  Bureau 

o f  Land Management. 
*** Royal ty  r a t e  i s  dependen t  on l o c a t i o n .  Lands i n  c l o s e  p rox imi ty  t o  

known d e p o s i t s  o b t a i n  a h i g h e r  r o y a l t y  r a t e .  **** C u r r e n t l y  r e c e i v e s  no r o y a l t y  from o i l  o r  g a s  l e a s e s .  
N / R  No response .  



Bruce Babbitt 
Governor 

1624 WEST ADAMS 

PHOENIX. ARIZONA 85007 

Joe T .  Fa l l in i  
Conrmissianer 

August 27, 1980 

Mr. Douglas R .  Norton, Auditor General 
Legislative Services Wing - Suite 200 
State Capitol 
Phoeni x, Ari zona 85007 

Re: Performance Audit of the 
State Land Department 

Dear Mr. Norton: 

The following comments are offered on the Performance Audit of the 
State Land Department in response to  your request of August 22,  1980: 

Finding I :  

The State Land Department agrees with the conclusion and recom- 
mendations in Finding I .  Consideration should be given by the Legis- 
la ture  to  update the mineral royalty rate  which has not been adjusted 
since 1941. Legislation similar t o  that  proposed in Senate Bill 1294, 
introduced in 1979, would provide for  assessment of royalty rates on 
gross rather than net value. Such legis lat ion,  i f  enacted, would pro- 
vide for t rue value returns to  the t r u s t ,  simplify and reduce paper 
work for  the mining companies and the State Land Department, and would 
provide for  more equitable payment of royalties among mining compan- 
ies .  

Finding 11: 

The State Land Department agrees that  statutory and administra- 
t ive  changes are needed to  insure proper payment of mineral royalties.  
We believe that  statutory changes should be made before the Land De- 
partment undertakes a revision of the rules and regulations so tha t  
rules and regulatians are clearly within the intent  of the law and dis- 
c re t i  onary authori ty given to  the Land Department by the Legislature. 

The Department i s  increasing i t s  scrutiny over mineral leases with 
particular emphasis on reporting of revenues from copper leases. The 
Department has recently contracted with a major big-eight accounting 
firm to review accuracy of reporting by copper lessees. 

Finding 111: 

The State Land Department agrees that  the grazing lease ra te  
charged by Arizona i s  significantly lower than that  charged by the 



M r .  Douglas R. Nor ton - 2- August 27, 1980 

Bureau o f  Land Management, n i n e  o t h e r  western s t a t e s  and p r i v a t e  
landowners. 

Cons idera t ion  shou ld  be g i ven  by t h e  L e g i s l a t u r e  t o  t he  adop- 
t i o n  o f  t h e  g raz ing  r a t e  formula e s t a b l i s h e d  by t h e  Congress o f  t h e  
Un i t ed  S ta tes  i n  t h e  Rangeland Improvement Ac t  o f  1978. The fo rmu la  
was adopted by Congress a f t e r  many years  o f  s tudy o f  t h e  g raz ing  f e e  
issue,  numerous p u b l i c  meetings and con tac ts  w i t h  l i v e s t o c k  opera to rs  
i n  t h e  western s ta tes .  

F i nd ing  TV: 

The S t a t e  Land Department agrees w i t h  t h e  conc lus ion  and rec -  
ommendations i n  F ind ing  I V .  D e s t r u c t i o n  o f  resources and l o s s  o f  
revenues t o  t h e  t r u s t  f rom i l l e g a l  a c t i v i t i e s  presents  one o f  t h e  
most se r i ous  problems f a c i n g  t h e  Land Department. The t respass 
law needs t o  be s t rengthened and t h e  Land Department p rov ided  ade- 
quate resources t o  d e t e r  i l l e g a l  a c t i v i t i e s .  Aggressive ac t i on ,  as 
p o i n t e d  o u t  i n  t h e  a u d i t  r e p o r t ,  i s  needed t o  r eso l ve  t h e  back log 
of  t respass cases as w e l l  as t h e  cases be ing  repor ted .  The Land De- 
par tment  has made a  concer ted e f f o r t  d u r i n g  t he  p a s t  y e a r  t o  d e t e r  
abuses o f  s t a t e  t r u s t  lands w i t h  t h e  l i m i t e d  manpower a v a i l a b l e .  
From J u l y  1, 1979 t o  August 15, 1980, $328,396.00 has been c o l l e c t -  
ed f o r  g raz ing  and minera l  t respasses, i l l e g a l  dumping, t h e f t  o f  
fuelwood and o t h e r  unau thor ized  uses. I n  a d d i t i o n ,  as o f  August 
15, 1980, ou t s tand ing  accounts r e c e i v a b l e  ( b i  1  l i n g s  ma i l ed )  f o r  
t respass a c t i v i t i e s  amount t o  $214,300.00. 

The S ta te  Land Department agrees t o  t h e  recommendations t h a t  
t he  Department develop procedures t o  review, i n v e s t i g a t e  and moni- 
t o r  t respass,  c o n t a c t  l o c a l  law enforcement agencies f o r  t r a i n i n g ,  
and t o  con tac t  t h e  media rega rd ing  p u b l i c  s e r v i c e  announcements r e -  
gard ing  t respass.  Some progress has been made t o  implement these 
recommendati ons, which i n c l  ude: ( 1  ) t he  development o f  a  computer 
program t o  document and t r a c k  a l l  t respass cases, ( 2 )  severa l  county 
law enforcement agencies have been con tac ted  and p rov ided  w i t h  maps 
o f  s t a t e  l a n d  s t a t u s ,  s t a t u t e s  on t respass and i n f o r m a t i o n  on t r e s -  
'pass problems. As a  r e s u l t  o f  these con tac ts ,  about t e n  t respass 
cases have been resolved.  

We b e l i e v e  t h e  a u d i t  r e p o r t  accu ra te l y  r e f l e c t s  t he  l e g i s l a t i v e  and 
a d m i n i s t r a t i v e  changes needed t o  i n s u r e  compliance w i t h  t h e  p r o v i s i o n s  of  
t h e  Enabl ing A c t  and t h e  Ar izona C o n s t i t u t i o n .  

The a u d i t  team i s  commended f o r  t h e i r  o b j e c t i v e  r e p o r t .  

S i n c e r e l y  , 

+FF~L&&.& J o e T .  a l l i n i  

Commissioner 

JTF: r m  



APPENDIX I 

STATE SURVEY RESULTS 

LEASING POLICIES  REGARDING THE EXTRACTION 
OF METALLIFEROUS AND NONMETALLIFEROUS MINERALS 



STATE SURVEY RESULTS 

LEASING POLICIES REGARDING THE EXTRACTION 
OF METALLIFEROUS AND NONI"ETALLIFER0US MINERALS 

Nonmeta l l i f  e r o u s  

M i n e r a l s  
E x t r a c t e d  From 

S t a t e  Lands 
Yes No - 

M e t a l l i f e r o u s  M i n e r a l s  E x t r a c t e d  M i n e r a l s  E x t r a c t e d  
Sand FY 78-79 

Minera l  
Revenues 

R o y a l t i e s  C o l l e c t e d  
Yes No - - 

b 
C o p p e r u g = & i a I r o n M o l y * G r a v e l C o a l  - O t h e r  S t a t e  - Royal ty  Pee  

Alabama 

Alaska  

ARIZONA 

Arkansas  

C a l i f o r n i a  

X X S h e l l  

X 

X X 

X X 

X Trona, Talc ,  
S l i e l l  

5 - 7 112 - 10X 

12;b of  revenue  

Yi of  n e t  v a l u e  

K/R 

Not l e s s  t h a n  105 
o f  n e t  revenue  

Colorado X X S c o r i a ,  Clay,  
Limes t o n e  

Var ied  

C o n n e c t i c u t  

Delaware 

F l o r i d a  

Georgia  

Hawaii 

Idaho 

Limerock 

C l a y ,  
Phosphate  

99,460 S l i d i n g  scale o r  
2 5 ~  p e r  tori t o  

10% of  n e t  revenue  I l l i n o i s  

I n d i a n a  

Iowa 

Kansas 

Kentucky 

L o u i s i a n a  

Maine 

Maryland 

M a s s a c h u s e t t s  

Michigan 

X N / R  i \ / K  

X , S a l t ,  S u l f u r  2 ,700,000 \'ar i e d  

NIR NegaLiilted 

Limestone ,  59,500 3 - 6;: s l i d i n g  s c a l e  

Doloini t e  on g r o s s  

Minnesota  

M i s s i s s i p p i  

M i s s o u r i  

Montana 

N/R = No Response 

* Molybdenum 



Nonmetal l i ferous  
Minera ls  

Ex t r ac t ed  From 
M e t a l l i f e r o u s  Minera ls  Ex t r ac t ed  Minera ls  Extrac ted  

Sand FY 78-79 
S t a t e  Lands Roya l t i e s  Co l l ec t ed  & Mineral 

Yes NO - - Yes NO 
A - Copper S i l v e r  Gold Z i n c  Iron Molytr Gravel Coa! Other - Revenues Royalty Fee S t a t e  

X X Uranium $ 1,510 2 0 ~ / c u b i c  yd. remdved 

X 

X 9 

X 

X 

Nebraska 

Nevada 

New Hampshire 

New J e r s e y  

New Mexico X X Uranium, 2,475,000 
S a l t ,  Potash  

X 1,000,000 

Varied 

New York 

North Ca ro l ina  

Varied 

12 112 "/,of n n r h c t a l ~ l e  
phosphate 

1 2  112% 

Varied 

7 1/2Y0 

Phosphate 30,000 

X 

X S a l t  

X 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania  X X Limestone, Sha l e ,  317,000 
F i e l d s t o n e  

3 

N 
Rhode I s l and  

South Ca ro l ina  

South Dakota 

Tennessee 

Texas 

X 60,000 

X X 133,000 

X X X X S u l f u r ,  llranium, 6,450,267 
Thorium 

X X X X X X 1,000,000 

57, of market v a l u c  

5% of f i 1 O S S  

6 1 / 4 /  oL g r o s s  

Utah 44 of n e t  revenue 

V e m n t  

V i rg in i a  

Washington 4% net  m i ~ ~ i ~ n u m  p l u s  
, , C L > \ > I  1 aLc.'l ~,,,c>,I, ,L 

West V i rg in i a  

Wisconsin 

Wyoming X Uranium, 10,650,000 
Ucntoni te  

Vnr i c d  

N/R = No Response 

* Molybdenum 



A P P E N D I X  I1 

C O M P A R I S O N S  O F  M A J O R  C O P P E R  P R O D U C E R S  
O N  S T A T E - L E A S E D  L A N D S  



APPENDIX I1 

COMPARISONS OF MAJOR COPPER PRODUCERS 

ON STATE-LEASED LANDS* 

Gross Gross 
Value Royal ty  Per  Ton 

c o s t  
Per  Ton 

Net Royal ty  
Per  Ton Per  Ton Year Company Content  of  Ore Tons - - 

T o t a l  111,668,616 

Average f o r  7 y e a r s  - 15.952.659 

* Source  - S t a t e  Land Department 

** Weighted ave rage  (Royal ty  t ons )  



APPENDIX 111 

STATE LAND MINERAL ROYALTY RECONCILIATION 
1977 & 1 9 7 8  



APPENDIX 111 

S t a t ?  h d  P.Li-ler~l Roy.2 L t y  RcConci 1 ia t ion 
1377 s 1378 

1977 1978 - 
DLY t o n s  o r e  i x ~ L ~ t f i l  

Tbns ore ~.L:L+ 
:~iir:e ore d c c j  .:s f lux 

@ Ilry tons ore b-?;it-4 (liulltd) 

Y n c l t c r  l a y a b l e  mpAwr p u n d s  
hijll;tre?t for d i f f e r m c e  in r i x o v e r y  rztes 

) i'd j G ta5 > ~ y & l e  co?-r>er pui ids  
Smlt>r ;ay&le copper t o n s  
-' Tens o f  c q p r  w r  1C-K 

Tbns o f  c c ? p r  in r ~ p r o c e s s e d  slag 
Tons of ccxper in mine ore f l u x  
Ro~~icli:-~g i n  c a l c u l a t i o n  of  state 

b cop-r L'. S. l . i i i l  Production &-mrt 
S - w l t c r  l a s s~s  cn 3djustrncnts 

Smelter pay-xble copper tons 

) bbly i \ l cn i  t z  pmJs  
3fl j t f o r  cangu t a t i on  o f  errors 
-U j u; tmat for r~prted ccntained 

~twl:~k!i.ntx iiistezd o f  rmlykder-i te 
?u?jutc;d rrollk.dmite p o ~ n ~ ? s  
:blybAcr.i te t ons  

D 'bns nulyMcr?un s u l  f i d c  p r  10-K 

B (1) As r-grted in p r o v i s i o n a l  r e p r t  to State Lxd k p a r b r c n t  
( 2 )  t2s re;ort& Li.. .lo-K repor t  



A P P E N D I X  I V  

P R O C E S S I N G  LOW-GRADE O R E  I N T O  P U R E  C O P P E R  



1 Processing 0.6h .ow grnc!e ore 
into 99.99% pure copper. 

APPENDIX IV 

A O R E  TRUCK - - 

CRUSliER 
A m : ~ ~ ~ ~ r n : ~ l h  crusher bri3aks 
huvp cl1:irrks o l  ore lrii;.: 

11: i lna:i:onai stages 
KOL) I\ BALL ~nvolvini: massive crush- 

I" 2nd :rirOing rn i i h i r~es  
these pie1 c.s (11 ore 3re 
progressively redu1:ed to a 

A I ~  is hiown ~ n t o  powdery sludge 

. i / r o  !oris of waslc rock 
must he dlccarded to obtaln one 
ton 01 ore at Ihe crustter 

Ihe t ~ n n ,  lorming e. 
an oily l ro lh o l  

The s i u d ~ e  IS d~ilrted n i th 

bubbles carrying 
the copper min- 
erals These over- 15't'ATER --> l l u w  ~ n t o  I h e  
lrcughs beside the tanh CIIEhlICALS -- 3 

The concenlraled copper nlinrrals are z , l ~  - ~. 
f~l lere i l  ot11, bcconl~ng a cake o l  llle 
powder containing from 15% lo  30% 
copper 

Sullu: diox!de and olher 
1npuriI:cs are vei~ i , )d lo a , ~  a c ~ d  
plant sricre :he g?; i r  ~c rubbed  
drypd. cooled and zonverted 
to sulfuric acio 

. . . I n  tile smei!er the 4 5  
pounds o l  copper concentrate 
are reduced to approx~mately 

in a roaring reverberatory Iofnace the ron- 10 pounds o l  copper. The rest 
cc~il i ,?lc is ~~lcltc:[l di![l nlony ol tne I~ , I~ I I I I I~S i s  discarded in  Ihe lor-, 
dic iellloved yir!Idlilq rfiollerl "rllalte ' conldrnlng 
vsriously liom 3545 l o  50% copptf 2 5 %  
slrllur anti lt!c b<llancc trun 

COS\'IRTER AND 
ANOI)li FURNACES 

I n  convprler and anode 
furnacrs lhc matte 1s 
sl i l l  lurlher purllied lor 

many cases 99 99% 
Mosl o l  the remafning 
impurf l~es ( i nc lud i r i~  
cold and yflvcr) fall to 
%? LI,I!,II~ P I  f i e  tank 

Note: Figures used are statewide 
industry averages and w111 vary 
a1 each operation. 



A P P E N D I X  V 

A R I Z O N A  L E G I S L A T I V E  C O U N C I L  MEMORANDUM 
MARCH 28, 1980 



TO: Doug1 as R. Norton, A u d i t o r  General  

D FROM: A r i zona  L e g i s l a t i v e  Counc i l  

RE: Request f o r  Research and S t a t u t o r y  I n t e r p t - e t a t i  on (0-80-13) 

T h i s  i s  i n  response t o  a  r e q u e s t  subm i t t ed  on you r  behal f  by  Ge ra ld  
B A. S i l v a  i n  a  menlo dated March 17, 1980. No i n p u t  was r e c e i v e d  f r o 3  t he  A t t o r n e y  

General concern ing  t h i s  reques t .  

FACT SITUATION: 

A.R.S. s e c t i o n  27-234, subsec t i on  B s t a tes :  
B 

Every m ine ra l  l ease  o f  s t a t e  l a n d  s h a l l  p r o v i d e  f o r  paynent t o  t h e  
s t a t e  by  t h e  lessee  o f  a  r o y a l t y  o f  f i v e  pe r  cen t  o f  t h e  ne t  va lue o f  
t h e  m in2 ra l s  produced f r om t h e  c l a im .  The ne t  va l ue  s h a l l  be deemed 
t o  be t h e  gross va lue  a f t e r  process ing,  where p rocess ing  i s  
necessary f o r  c o m e r c i  a1 use, l e s s  t h e  ac tua l  c o s t  o f  t r a n s p o r t a t i o n  
f r o m  the  p l a c e  o f  p r o d u c t i o n  t o  t h e  p l a c e  o f  process ing,  l e s s  c o s t s  
of p rocess ing  and taxes  l e v i e d  and p a i d  upon t h e  p r o d u c t i o n  
t h e r e o f .  . . 

A.R.S. s e c t i o n  27-235, subsec t i on  C, paragraph 6 s t a tes :  

Termina t ion  o f  t h e  l ease  b y  t h e  commissioner upon w r i t t e n  n o t i c e  
s p e c i f i c a l l y  s e t t i n g  f o r t h  t h e  d e f a u l t  f o r  which f o r f e i t u r e  i s  
declared, and p r e s e r v i n g  t h e  r i g h t  t o  c u r e  t h e  d e f a u l t  w i t h i n  a 
s t a t e d  p e r i o d  o f  n o t  l e s s  t han  t h i r t y  days. 

I n  t h e  p rocess ing  o f  t h e  copper ore, one o f  t h e  mines on s t a t e  l a n d  had been 
@ accumulat ing a s l a g  p i l e  f o r  a  number o f  years .  The s lag ,  which r e s u l t s  from t h e  

m e 1  t i n g  process, i s  s e t  as i de  i n  p i l e s  ad jacen t  t o  t h e  sme l te r  brit same d i s t a n c e  
f r om s t a t e  land. The s l a g  c o r ~ t a i n s  low conce f i t r a t i ons  of copper which was 
o r i g i n a l l y  e x t r a c t e d  from: 

1) s t a t e  iands, 

2)  p r i v a t e  lands owned by t h e  company x i t h  t h e  s ~ e l  t e r  accumulat ing t h e  
s lag,  



3 )  other mines ;+hich s e n d  t he i r  s r e  to the sinelter to be processed. 

I n  recent years the coTpany has reprocessed the slag and derived more copper i n  
sdlable concentrations. 

I n  past reports f i l e d  with the State  Land Departnent th i s  company has deducted 
the costs of reprocessing the slag b u t  has not p a i d  the s t a t e  additional 
royalties on the sa l e  of the slag. 

QUESTIONS PRESENTED:  

1. ( a )  Should the mine pay the S ta te  Land Department ( S L D )  fo r  cos ts  
deducted in the reprocessing of the slag or (b)  should the s t a t e  be paid 
royal t i e s  on the copper derived from the slag which can be traced t o  ore  
extracted from s t a t e  land? 

2. Since there may be a difference of mounts derived in l ( a )  or l ( b ) ,  can 
the Land Department pick the met hod of determining additional royal t i e s  due? 

3. I s  there any limitation on the nuxber of years SLD can go back t o  
determine royalties on reprocessed slag ( i . e . ,  5, 10, 15, 20, 25 years)? Would 
the fac t  that a f ina l  report had been f i l ed  with SLD have any bearing on 
royalties du2 the s t a t e  (see Request for  Research and Statutory Interpretat ion 
0-80-7 and SLD regulation R12-5-706)? 

4. Would the inclusion of costs for  reprocessing s lag on previous reports  
or nonpaynent of royal t i e s  on reprocessed slag p u t  the mine in danger of having 
i t s  1 east  terrni nated? 

1. ( a )  No. 

(b)  The lessee should pay to  the s t a t e  royal t ies  on copper derived 
from the slag which can be traced to ore extracted from leased s t a t e  land by the 
lessee. 

The mineral lease enclosed with Request for Research and Statutory 
Interpretation 0-80-12 i s  assumed to  be the usual form of lease involved here, 
afid t h i s  request i s  answered on the basis of that  lease. This form confers on the 
lessee the r ight  t o  "extract and ship minerals, mineral compounds and mineral 
aggregatesn from the claim, and the obligation t o  "pay as royalty 5% of the net 
value of the minerals produced from the leased premises." Other provisions 
provide a formula for calculating net value of the minerals produced, by 
deducting f r m  the "gross value af te r  processing" the costs of transportation and 
processi ng. 

A lease of lands constitutes a contract between the s t a t e  and the lessee 
which v i ta l ly  affects  the public interest  and should be construed l ibera l ly  in 
favor of the public. 2 American Law of :$lining, section 12.5; 73 C.J.S. Public 



L ~ n d s  l l l ( a ) .  Here, hox?ver, no p r i n c i p l ? ~  of s t a t u to ry  const ruct ion need be 
applied. The terms of the s t a t u t e  and of the  lease as t o  royal ty  payable a r e  
c lea r  and unambiguous and need no construction.  

Certain copper concentrates have been derived in t h e  smelting process,  on 
which roya l t i e s  have been paid. Certain other copper concentrates have been 
derived by reprocessing the s lag  which resul ted  from the smel t i ng  process. There 
i s  no s ignif icance t o  be attached t o  the  f a c t  that  the second processing took 
place some time a f t e r  the f i r s t ,  o r  t h a t  new methods of processing made t h e  
second processing poss ible ,  or  t ha t  a change in the  market makes the second 
processing p rof i t ab le .  The lease contains no 1 imitat ions or  condit ions with 
respect t o  the time when, or  the  process by which, s a l a b l e  minerals a r e  
produced. 

I n  Haynes v. Eagle-Picher Co., 295 F.2d 761 (1961), c e r t .  den. 369 U.S. 
B 828, 82 S .  C t .  846 (1962) ,  a mining lease  required paynent of a royal ty  of f i v e  

per cent "of the  market value a t  the pl ace ni ned or produced of a1 1 oi 1, gas ,  
asphaltum, lead,  zinc and a l l  other minerals or substances whatever, ;vhich may be 
mined or removed." The Court s t a t ed  tha t  an open rnarket exis ted  continuously and 
for  some t i n e  p r i o r  t o  t he  o r ig ina l  l ease  f o r  zinc and lead concentrates and t h a t  
royal t i e s  based uDon the  market value of the  zinc and lead concentrates were m i d  

B by the l essee  as' f u l l  royalty paynent; t h a t  lessee  l a t e r ,  u t i l i z i n g  advanced 
processing techniques, began saving commercially sulphur, cadmium and gerinanium 
out of the res idue of the  concentrates,  and t h a t  lessee  paid no royal ty  on t he se  
newly discovered mineral values. I t  was held tha t  the l e s s ee  was l i a b l e  f o r  
royalty paynents on the  sulphur, cadmium and germanium thus produced, t he  Court 
s t a t i ng  a t  p. 764: 

B . . . we turn t o  the in te rpre ta t ion  of the covenants contained 
the re in ,  and pa r t i cu l a r l y  those words which ob l i ga t e  the l essees  t o  
pay f i v e  per cent "of the market value a t  the place mined or produced 
of a l l  o i l ,  gas, asphaltum, lead,  zinc and a l l  o ther  minerals o r  
substances whatever, which may be mined or removed." Given a 
reasonable const ruct ion,  we think t h i s  ra ther  conventional 1 anguage 
was intended t o  obl igate  the lessees  t o  pay t h e  l essors  a f i v e  per 
cent royal ty  on a l l  minerals produced and sold. I t  i s  undisputed 
t ha t  sulphur,  cadmium and gemaniurn a re  minerals and, while they may 
not have had any value a t  the  pl ace "mined," they had a very d e f i n i t e  
value a t  the place "producedn a f t e r  having been mined and removed. 
The d i s junc t ive  r e f e r m c e  t o  t he  term "produced' i n  the lease  
admits, we th ink,  of no other  in te rpre ta t ion  than t h a t  the pa r t i e s  
contemplated the possibi 1 i t y  t h a t  t he  production of  minerals might 
well be accomplished a t  places and times other  than those of the 
actual mining operations. I t  i s  comnon knowledge t h a t  minerals a r e  
not separated frcm the ea r th  in  pure forn and t h a t ,  except in  r a r e  
ins tances ,  s m e  processing i s  necessary to  render t h e m  marketable. 
Indeed, i t  i s  admitted in  our case t ha t  processing, t o  the  extent  of 
reducing t he  crude o re  t o  concentrate form, has always been 
necessary before my market value a t  a l l  i s  a t ta ined.  The market 



value so dttained *+!as based ent i rely D n  the zinc and lead content of 
the concentrates ~ n d  the paynent of royalty o u t  of the proceeds of 
the s3le of thsse concentrates d i d  n o t  compensate the landowner f o r  
the addi t i  onal ini neral s  they cont 3 i  n ~ d .  Idhen fur ther  processin 
resulted in the saving of sulphur, c5dmim -and  germaniun from -3 t e  
r m u e  of the concentrates, these -?i nerals acquired a  market value 
of their  om. The concEsion rnust follow, we t h i n k ,  that  having 
been "produced" and have acquired an ascertainable value, t h e  
sulphur, c~d~aiurn and gernaniuq Kere covered by the terms of the 
lease. (Emphasis supplied.) . 

The Court also pointed o u t  t h a t  proof of custom cannot modify c lear  and 
unanbi guous 1 anguage as to royal t i e s .  

The present case i s  even stronger, the same k i n d  of mineral having been 
produced by different  or successive processing. 

Apparently there i s  no serious probl3-n of ident i f icat ion of the source of 
the slag since the lessee was able to calculate reprocessing costs. 

The fac t  that the slag i s  set  aside in pi les  adjacent to the smelter b u t  
some distanc? from s t a t e  land does not inflcence t h i s  interpretat ion.  T i t l e  t o  
ore extract2d pursuant to the lease i s  personal property vesting in the lessee as 
soon as i t  i s  mi ned and  renoved from i t s  original place, subject to  the royalty 
r ights  of the lessor. 58 C.J.S. Mines and :dinerals, section 1// and cases there 
ci ted.  

In addition, the lease at  paragraph 7 spec i f ica l ly  creates  a l ien  upon a l l  
minerals obtained from the land leased, as securi ty  f o r  paqment of monies owed 
the s ta te .  

2. The Land Department cannot e lec t  t o  receive royal t i e s  due or t o  receive 
the mount the lessee deducted for  costs i n  reprocessing the slag. The leasing 
agency has no authority t o  release a  lessee from l i a b i l i t y  fo r  royalty 
deficiencies. S ta te  v. Northwest Magnesite Co., 28 Nash. 2d 1, 182 P.2d 643 
(1947). The Land Depar trnent has admi ni s t r a t  ive authority t o  imp1 enent the 
s ta tu tes  b u t  no authority to  modify the terms of the  lease which are prescribed 
by s tatute .  See Op. Atty. Gen. No. 59-97 (1959), holding that the Land 
Comnissioner has no authority to establish a  value of ore in the p i t  without 
using the formula provided by Arizona Revised Statutes section 27-234. 

3. There i s  no s ta tu te  limiting the number of years the  Land Department 
can go back to determine royal t i e s  on reprocessed slag. The s t a tu t e  of 
l imitations does not run against the s ta te .  Arizona Revised Statutes  section 12- 
510. rior are laches ~ n d  estoppel defmses available against the s ta te .  
Kerby v .  State  ex rel .  Frohmiller, 62 Ariz. 294, 157 P.2d 698 (1945). 

4. :4onpayment of royal t i e s  on the reprocessed s lag i s  not a  default  fo r  
which for fe i ture  of the lease can be declared. As indicated in the response t c  
Request 0-go-7, there i s  no express s ta tutory provisi.on re la t ing  to  the due 



date of r-oysl ty p~y.n2nts.  As to the I t . ~ s e  i t s e l f ,  the lease form used as the 
basis for th i s  respanse provides: 

3. So that the State  may be properly advised of the reinoval of 
ores and mineral substances from the lands involved in t h i s  lease,  
the l2ssee agrees to f i l e  with the S ta t e  Land Ccmmissioner, within 
twenty (20 )  days a f te r  the r e ~ o v a l  of any such ores or mineral 
substances, a n  authenticated statenent of the gross values found and 
accotinted fo r  by the s-nel t e r ,  mint, or other place of customs 
treatnent and sale.  

4. The lessee agrees to  pay a l l  royal t ies  under th i s  lea,se to  
the State Land  Comissioner within twenty (20)  days a f te r  the close of 
each nonth within which the minerals xere extracted; such paynents 
will be acconpanied by a sworn statenent on forms furnished by the  
Department. 

6. The lessee shall  keep an accurate account of said 
operations showing the a7ount of mineral mined or extracted and a l l  
mineral shipped, smelted, used, or disposed of ,  the cost of such 
op?rations, and the gross value of the o u t p u t  of the minerals a t  t he  
mine. The State  Land Ccl~imissioner and  other proper representatives 
of the Departnent shall  have the r ight  a t  a l l  t ines  during t h e  
existence of this lease, and for  s ix  months thereaf ter ,  t o  make such 
reasonable examinations of the papers and books of account of the 
said lessee and of the mines as may be necessary t o  obtain a l l  
information desired. 

Both paragraphs 3 and 4 of the lease require f i l i n g  of information and 
paqment of royalties within a certain time a f t e r  extraction and removal of the  
minerals, presumably a time period chosen t o  allow for  the lag between extract ion 
and processing. The only provision relat ing to  "mineral used or disposed of*, 

B which would include copper derived by reprocessing the slag and used or sold, i s  
f o u n d  in paragraph 6 requiring an accurate account of operations t o  be kept. 
Royalty paynents on copper derived from l a t e r  reprocessing would have t o  be 
calculated from these accounts when the cost of such reprocessing has been 
ascertained through the f i l  ing of monthly reports (A.C.R .R. R12-5-706). 

8 The fac t  t h a t  no specif ic  time for  paqment i s  provided does not mean t h a t  
payment need not be made. A reasonable time a f t e r  ascertainment of the amount o f  
the royalty would be implied. After tha t ,  the agency could take whatever s teps  
are  necessary t o  enforce the l ien provided by the lease a t  paragraph 7. -. 

Inclusion of costs for  reprocessing s l ag  in previous reports would also not 
be grounds for declaration of for fe i ture  of the lease. Inclusion of such costs  
would  seem t o  be a l i t e r a l  compliance with paragraph 6 of the lease,  quoted 
above, shoving a l l  costs of operation. A t  what point costs should be deductz3 
f r m  gross value to reach net value would have to  be determined by the lessor  and 
lessee on the basis of these reports and any other information required by the 
Land Deparhent; no misstatment or misrepresentation seems t o  be involved. 

D 
cc: Gerald A. Silva 

Perf onance Audit ?tanager 
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APPENDIX VI 

ARIZOXA LEC;ISLATIVE COUIVCIL 

February 22, 1980 

TO: Douglas R. Norton, Auditor General 

FROM: Arizona Legislative Council 

RE: Request for Research and Statutory Interpretation (0-80-7) 

This is in response t o  a request submitted on your behalf by Gerald A. Silva in a 
memo dated February 8, 1980. No input was received from the  Attorney General 
concerning this request. 

FACT SITUATION: 

Arizona Revised S ta tu tes  section 27-234, subsection B states: 

Every mineral lease of s t a t e  land shall provide for payment t o  t he  s t a t e  by 
t h e  lessee of a royalty of i ive  per cen t  of t h e  net value of t h e  minerals 
produced from the  claim. The ne t  value shall be deemed t o  be the gross 
value a f t e r  processing, where processing is necessary for commercial  use, 
less t he  actual  cost  of transportation from the  place of production to the  
place of processing, less costs of processing and taxes  levied and paid upon 
t h e  production Thereof. . . 
Arizona Revised Statutes  section 27-235, subsection C, paragraph 6 states: 

Termination of t he  lease by the  commissioner upon wri t ten notice 
specifically sett ing for th  the  default  for which forfeiture is declared, and 
preserving the  right t o  cure  t he  default  with a s ta ted period of not less than 
thirty days. 

QUESTIONS PRESENTED: 

2. The amount of royalty paid t o  the  S t a t e  Lar,d Department is determined through 
the filing of a preliminary report and la ter  a final adjusted report. The preliminary 
reports a re  usually received one month a f t e r  t he  ore  is mined. Final adjusted reports 
arr ive from three  to  eighteen months a f t e r  t he  preliminary report. One mining company 
has not filed final adjusted reports for t he  last nine years. Adjustments could favor the  
mines or the  S t a t e  Land Department. 



a. Is there  &-~y s ta tu te  of limitations t ha t  affects  t he  filing of the  final 
adjusted reports on mineral royalties? 

b. What incentives a r e  available in the s ta tu tes  and rules and regulations 
t o  encourage the  mining companies t o  file the final adjusted reports 
more promptly? 

c. If t he  incentives in (b) a r e  not  sufficient, can the  S t a t e  Land 
Department establish such incentives in their rules and regulations or 
must t he  s t a tu t e s  be amended? Examples of such incentives a r e  
deadline dates for reports, penalties or interest  on la te  filings, fines, 
etc. 

d. Would such delays in filing reports be  just cause for termination of the  
lease a s  s ta ted  a t  Arizona Revised Statutes  section 27-235, subsection 
C, paragraph 6? 

ANSWERS: 

1. The full t ex t  of section 27-234, subsection B, Arizona Revised s t a t u t e s  statzs: 

B. Every mineral lease of s t a t e  land shall provide for  payment t o  t he  
s t a t e  by the  lessee of a royalty of five per cen t  of the  ne t  value of t he  
minerals produced from the  claim. The ne t  value shall be deemed t o  be  t he  
gross value a f te r  processing, where processing is necessary for commercial  
use, less t h e  actual  cost  of transportation from the  place of production t o  
t he  place of processing, less costs of processing and taxes  levied and paid 
upon the  production thereof. In case of minerals not  processed for 
commercial  use, t he  ne t  value shall b e  the  gross proceeds, or gross value, a t  
the  place of sale or use, less the  actual  cost of transportation from the  
place of production to  the  place of sale or use, less taxes, if any, levied and 
paid upon the  production thereof. 

The legislature in the  above s t a tu t e  se t s  for th  clearly and explicitly t he  only 
formula to  be  used in establishing the  ne t  value of s t a t e  land minerals. 

The royalties inuring to the benefit  of t he  s t a t e  a r e  determined from this base ne t  
value. 

"The s ta tutory formula is a mandatory guide which limits the  discretion of the 
s t a t e  land commissioner." OF. Atty. Gen. No. 59-9 (1959). (Emphasis supplied.) 

Thus t he  only i tems permitted t o  be  subtracted from the  gross value are: 

1. Cost of transportation from place of production t o  place of processing (if 
processed) or place of sale  or use. 

2. Cost, if any, of processing. 

3. Amount of taxes  levied m d  paid q o n  production. 



2(a). The Arizona s ta tu tes  and the  rules and regulations of t he  s t a t e  land 
department do not  provide for an adjusted report. 

Arizona Administrative Rules and Regulations R 12-5-706 provides for only a 
monthly production report  (emphasis added): 

B. Monthly production report. A monthly report of production shall b e  
submitted by the  lessee of each mineral claim within 15 days a f t e r  t he  end 
of the  month in which production is f i rs t  had and before t h e  15th of each 
succeeding month for  the  month immediately preceding, unless otherwise 
ordered by the Commissioner. Any negative report  subsequent t o  the  initial 
production report shall be submitted unless waived by the  Commissioner. 
The report  shall be  in such form as the  Commissioner may prescribe and 
shall contain such information as the  Commissioner may require, including, 
but not  limited to, information regarding amounts of mineral extracted,  use, 
or sold, the  costs of shipping and processing, and t h e  monetary returns 
therefrom. 

There a r e  no s ta tu tory  or regulatory provisions regarding the  adjusted report  and 
therefore no deadline for such a report. The deadline in the above regulation applies t o  
t he  production report  or preliminary report, a s  i t  is known by the  department. 

2(b). See discussion of (a), above. 

2(c). Section 37-132, Arizona Revised Statutes,  prescribes t h e  powers of t h e  s t a t e  
land commissioner: 

37-132. Powers and duties 
A. The s t a t e  land commissioner shall: 
I. Exercise and perform all powers and duties vested in or imposed 

upon the  s t a t e  land department,  and prescribe such rules and regulations as 
a re  necessary t o  discharge those duties. 

2. Exercise t he  powers of surveyor-general. 
3. Make long-range plans for the  future  use of state lands in 

cooperation with oth& s t a t e  agencies and political subdivisions. 
4. Classify and appraise all s t a t e  lands, together  with t h e  

improvements thereon, for t he  purpose of sale or lease. The s t a t e  land 
commissioner may impose such conditions and covenants and make such 
reservations in the sale  of s t a t e  lands a s  he deems to  be in t h e  best interest  
of the  state of Arizona. Sales t o  governmental agencies for  cash without 
public auction shall be made for a specific purpose and on condition of 
reversion to  t he  state of ~ r i z o n ' a  when the  lands cease to  be  put t o  the  
purpose for which they shall have been sold. The provisions of this 
paragraph shall be  subject t o  hearing and judicial review procedures 
pursuant t o  section 37-134. 



5. Have authority to lease for grazing, agricultural, homesite or 
other  purposes, except  commercial, all land owned or  held in t rust  by t h e  
state.  

6 .  Have authority t o  lease  for commercial  purposes and sell al l  land 
owned or held in t rus t  by t h e  s t a t e  but any such lease  for  commercial  
purposes or  any such sale shall f irst  be approved by t he  board of appeals 
provided for  by section 37-213. 

7. Except as otherwise provided, determine all disputes, grievances 
or other  questions pertaining t o  t he  administration of state lands. 

Nowhere in Arizona s ta tu tes  is there  any express s ta tu tory  provisions relating to  
the  due da te  of royalty payments. 

However, because state lands a r e  held in t rust  for  t h e  benefit  of t he  beneficiaries 
of t h a t  t rus t  ( the  people of Arizona) in t he  absence of legislative action, t h e  !and 
commissioner probably can prescribe reasonable rules and regulations to  assure t h a t  s t a t e  
lands a r e  being administered in a manner beneficial t o  t h e  s ta te .  There is no case  law on 
this point. 

The per imeters  of this power, in t he  absence of any clear  legislative direction, 
would have t o  be  tes ted by t h e  courts. 

As t h e  s t a tu t e s  do not require a deadline for t h e  payment of royalties i t  is not  
absolutely c lear  whether t h e  land depar tment  or land commissioner can require payment 
on a monthly basis. Less c lear  would be  t h e  authority t o  impose fines or other  penalties 
for  an adjusted report. 

If t h e  depar tment  requires or  allows an adjusted report, due process requires t ha t  
this b e  s e t  for th  in a regulation so t ha t  t he  procedure would be  administered in a n  
impartial  and uniform manner t o  all lessees. 

2(d). Section 27-234, subsection B, Arizona Revised Statutes,  provides: 

B. Every mineral lease of state land shall provide for payment t o  t h e  
s t a t e  by t h e  lessee of a royalty of f ive  per cen t  of t h e  ne t  value of t h e  
minerals produced from the  claim. (Emphasis added.) 

Since t he  payment of a royalty is a required t e rm  of any mineral lease i t  would 
appear t ha t  t h e  s t a t e  land commissioner or land depar tment  could prescribe t h e  t ime  and 
methods of collecting t he  royalty and include such conditions a s  a term of t h e  lease 
agreement ,  including a penalty clause for la te  filing of information necessary for 
determination of t h e  royalty. 

If included as a t e rm  of the  lease, t h e  failure t o  fi le t h e  information a s  prescribed 
by t h e  te rms  of t h e  lease would be deemed a default  for which t h e  commissioner could 
terminate  t h e  lease pursuant to  Arizona Revised S ta tu tes  section 27-235, subsection C, 
paragraph 6: 



C. Every mineral lease  of s t a t e  lands shall provide for: 

6. Termination of t h e  lease  by t h e  'commissioner upon wri t ten notice 
specifically set t ing for th  t h e  default  fo r  which forfei ture  is declared, and 
preserving t h e  right t o  cu re  t h e  default  within a s t a t ed  period of not less 
than thir ty  days. 

SUMMARY: 

Article X, section 3, Constitution of Arizona, incorporates t h e  provisions of t he  
Enabling Act,  relating t o  state mineral lands: 

"Nothing herein or  elsewhere in this a r t i c le  X contained, shall 
prevent: 

2. The leasing of any said lands, in such manner a s  t h e  Legislature 
may prescribe, whether or  not also leased for grazing and agricultural  
purposes, for  mineral purposes, o ther  than for  t h e  exploration, development, 
and production of oil, gas and other  hydrocarbon substances, for  a t e rm  of 
twenty years or less, without advertisement,  or. . . (emphasis added) 

In t ran  ferring t i t 9  t o  mineral lands t o  t h e  state in t h e  Enabling Act  7. and t h e  1927 and 1936 amendments t o  i t ,  Congress presumably viewed 
Arizona as a responsible sovereign capable of administering these  lands and 
their  r ources t o  provide t h e  greates t  benefit  t o  t h e  beneficiaries of t h e  '9 trusts." 

There  is  only one s ta tu tory  provision expressly relating t o  royalt ies f rom mineral  
leases, which only provides t h a t  t he r e  is a royalty and t he  amount: 

27-234. Rent: rovaltv: termination of lease  bv lessee 

B. Every mineral lease  of s t a t e  land shall provide for payment t o  t h e  
s t a t e  by t he  lessee of a royalty of five per cen t  of t h e  net  value of t h e  
minerals produced from t h e  claim. The ne t  value shall be deemed t o  be  t h e  
gross value a f te r  processing, where processing is necessary fo r  commercial  
use, less t he  actual  cost  of transportation from t h e  place of production t o  

1 
Act of Jan. 25, 1927, ch. 57, sec. 1, 44 Stat .  1026, Codified 43 U.S.C. Sec. 

870 (1970). This Act  is a general amendment applicable t o  t h e  land grant  
s t a t e s  which were subject t o  an initial mineral reservation. 

Act of June 5, 1936, ch. 517, 49 Stat. 1477. 

3 Shiner, James. "State Mineral Leases on Arizona's School Lands." 15 
Arizona Law Review 21 1 (19731, p. 222. 



t he  place of processing, less costs  of processing and taxes  levied and paid 
upon t h e  production thereof. In case of minerals not processed fo r  
commercial  use, t he  ne t  value shall be t h e  gross proceeds, or gross value, a t  
t h e  place of sa le  or use, less t he  actual  cost  of transportation f rom t h e  
place of production t o  t h e  place of sale  or  use, less taxes,  if any, levied and 
paid upon t h e  production thereof. 

The s ta tu tory  sections relating t o  s t a t e  mineral leasing have been l e f t  substantially 
untouched since 1945. A comparison of Arizona s ta tu tes  with those of other  western 
states relating t o  t h e  leasing of state mineral lands demonstrates a disparity a s  t o  how t h e  
interests  of t h e  s t a t e  a r e  protected. Seeming inadequacies which a r e  notable in a 
comparison of our current  s ta tu tory  framework with t h e  law of other  s t a t e s  include: 

There is no s t a t u t e  prescribing t h e  da t e  when royalty payments a r e  due (compare 
with Texas and New Mexico prescribing payment and final accounting each  month). 

There is no s t a tu t e  providing for  methods or procedures for  determining gross value 
of ore  produced (compare with Texas s ta tu tes  which require payments t o  be  accompanied 
by sworn affidavits showing gross value and marke t  value of production, receipts,  checks 
and memoranda of amounts produced). 

There is no provision for challenging t h e  lessee's determination of value (compare 
with Texas and New Mexico s ta tu tes  authorizing a s t a t e  agency t o  inspect lessee's books, 
accounts, records and contracts  relating t o  production, transportation, selling and 
marketing of minerals). 

There is no s ta tutory provision authorizing t h e  land commissioner or  land 
department t o  promulgate rules and reguiations t o  carry out  t h e  provisions of Ti t le  27, 
chapter  2, a r t i c le  3, Arizona Revised Statutes ,  relating t o  leasing of state mineral lands. 

- a 

There is no s ta tutory provision penalizing t h e  lessee for  l a t e  payment or providing 
methods t o  secure  payment of a royalty (compare with Texas s t a tu t e  granting s t a t e  a f i rs t  
lien on minerals produced t o  secure  payment of unpaid royalty; New Mexico s t a t u t e  
requiring lessee t o  furnish bond t o  secure  royalty payment and providing t h a t  a t t e m p t  t o  
defraud s t a t e  of royalty is a felony). 

Since administrators work within t he  confines of t h e  current  Arizona s ta tutory 
framework an author has aptly concluded tha t ,  l1/7nly t h e  legislature has power t o  decide 
whether the  existing royalty system of mineral l e a s i y  on  t rust  lands is consistent with 
t h e  degree of (federal) confidence placed in this state." 

The s t a t e  land commissioner or  land depar tment  should promulgate regulations 
prescribing t h e  t ime  and method of filing an adjusted report  and include this as a 
condition in every mineral lease. 

The state legislature should evaluate  existing s t a tu t e s  t o  determine whether t h e  
existing royalty system adequately protects  t h e  interests of t he  beneficiaries of t h e  s t a t e  
land trust. 

Shiner, James. m, p.222. 

cc: Gerald A. Silva 
Performance Audit Manager 



A P P E N D I X  VII 

MONTHLY M I N E R A L  L E A S E  R E P O R T I N G  FORM R E Q U I R E D  
BY T H E  S T A T E  LAND DEPARTMENT 



I%LI1O1tT;\NT I.';STRUCTIONS 
1. T h i s  f o r m  I S  to  bc urcd  only for  reporting c s t r m a t c s  or rn incra l  p roduc t ion  APPENDIX VII 

and f o r  p r c l r r ~ ~ r r r a r y  ruy.tIty I,.iyrlicntz; usc  01 th i s  p r o c c d u r c  by m i n e r a l  l c s -  
s c e s  rlruht Lc . tu t ! ro r i~cd  rn w r r t ~ n g  Ly thc C o m n i i s s i o n c r .  S ta tc  Land D c -  
partnicr l t .  

2. Thrs  fo rnr  I; to  bc 11::cd In conjunctiorr with " S p ~ c i a l - F i n a l "  F o r m ,  for f i n a l  
roya l ty  zccotintrn:: ;ln(l p . ~ y m c n t .  

3. Do not subnl i t  : ;upportrng d.lt.1 wit11 th i s  f o r m ;  s u b m i t  only produc t ion  and 
c o s t s  sun l lnary .  

4. L e s s c c ' s  r c c o r d s  .tre sirl>ject to ~ u d i t  by thc S ta tc  Land  Depar tment .  
5. T h i s  f o r m  n l u s t  bc n o t a r i z e d  and subnii t tcd togc thcr  with thc preliminary 

r o y a l t y  payment  wrrhin t l i i r ty  (30) days  f r o r n  thc e n d  of  e a c h  nlot\th. 

ARIZONA S T A T E  LAND DEI'ARTILIENT 
400 A r i z o n a  S ta te  Off icc  Building 

Phocnix,  Ar izona  85007 

PRELIhlINARY ROYALTY PAYMENT AND 
AFFIDAVXT OF ESTIMATE OF MINERAL PRODUCTION 

Month of , 19-. M i n e r a l  L c a s e  No. 

STATE O F  ARIZONA 1 
1 ss 

County of 1 

being duly  s w o r n  on oath d e p o s e s  a n d  
Namc of 1essc.c o r  a g e n t  s a y s :  

That he is thc L e s s c c  o r  L c s s c c ' s  aut l iur izcd ajicnt of r c c o r d  f o r  t h e  A r i z o n a  - 
S t a t e  b l i n c r a l  L c a s c  No. 
and  that  dur ing  the  m o n t h  of . 19-, 

( n a m e  types  of mincr .11~) w a s  r e -  
m o v e d  I r o r n  s a i d  lcclbc a r c a  in amourltr; and nt v a l u e s  shoxvn on thc  a t t a c h e d  
m o n l h l y  surnm.rry of product ion (a t t ach  5~1nr11.1ry a u t l ~ o r i z c d  by tllc C o ~ n m i s  - 
s i o n e r ,  Sla te  Land Dclurtrnc.nt) ,  and that 110 r ~ l . i t r r i > l s  ot11r.l- f l i ; ~ r *  tl!occ shown 
on thc  a t t ~ c h c d  s u m m . t r y  o r  o thcrwisc  r c p u r l c d  to thc  S t s t c  Lsnd  D e p a r t m e n t  
w e r e  r e m o v e d  f r o m  s a i d  lcclsc a r e a  dur ing  the  abovc  morith. 

T h a t  thc at tacl lcd month ly  s u m r n a r y  of protluction is mridc a c c o r d i n g  t o  t h e  
l e s s e e ' s  n o r m a l  opcra t rng  p r o c c d u r c ,  and t h a t  thc  c s t i m a t c s  m a d e  t h e r e f r o m  
a r e  a c c u r a t c  by i n d u s t r y  s t a n d a r d s .  

T h a t  thc: 
1. Es t i rna tcd  g r o s s  va luc  of m a t c r i n l  produccd f r o m  S t a t e  land is.. $ ............... 2. E s t i r n ~ t c d  c o s t  of proccs:;in: ;aid m a t e r i a l  is . .  $ 

.... 3. Estin:-rtc.d c o s t  of LrLin-port7 tion to placc of p r o c e s s i n g  is.. $ ...................... 4. E s t i r n ~ t c d  tot.11 of ,~ l~p l ! r rab lc  taxes i s . .  $ 
5. Tota l  of 2, 3. and 4 i s .  .................................... $ ........... 6.  Estirn.ttcd nc t  vclluc ( I  Icss 5) of s a i d  m a t e r i a l  is.. $ .... ............... 7. E s t i m a t e d  r o y a l t y  (5 '5  of 6 above)  i s . .  :... $ 
T h a t  t h e  e s t i ~ n a t c d  roya l tv  ( 7  above) of $+- ' ' i s s~rhrrrittaa here-  
with. ( F i n a l  product ion report and pclymcnt i s  d u c  within t h i r t y  (30) d a y s  a f t e r  
a c q u i s i t i u ~ r  of n c c c s s a r y  f ina l  d a t a  on thc product ion f o r  month  uf th i s  r c p o r t . )  

CERTIFI(:ATION: 
I h e r c b y  c e r t i f y  undcr  penal ty of p e r j u r y ,  tha t  the  in format ion  cotltaincd h e r e i n  
is t o  thc  b c s t  of m y  ltnowlcdge -rnd belief t r u c  c o r r e c t  a n d  corrrplcte. a 

, . 
Signa ture  ' T i t l e  

-- - 

Firm 
S u b a c r i b c d  and  s w o r n  b c f o r c  m e  th i s  d a y  of . 19 
STATE OF AItIZONE. ) My C o r n n l i s s i o ~ ~  c x p i r r s :  

1 SS , 

County of 1 
Notary  P u b l i c  



Attachment "A" Production-Recovery Sheet  

INSTRUCTIONS 
. . 

1. This form i s  t o  be completed by Lessee i n  conjunct ion with both t h e  Prel iminary 
and F ina l  Forms f o r  r o y a l t y  accounting and payment. 

TOTAL 1 .  I I 
COPPER CONCE;:T?_I.TES 1 :  I 

10: ARIZONA STATE LAND DEPARTMENT Date 
1624 W. Adarns 
Phoenix, Arizona 85007 

LESSEE 

S t a t e  Land Deparbent  Lease No. (s) 

Production Month 9 19 A S S A Y S  

1. KILL HEADS 

Lessee 

S t a t e  

. k s s e e  

S t a t e  

Lessee 

S t a t e  

TOTAL I I 

CONCENTLUTES - ?IOLY3DCSEl 

Lessee 

S t a t e  

?DTdL I 1 I 
1 

3- WSTE:.T - HZALIS CGPPEX POU-.;DS I ?OLY ?CL,:D3 I oz Az. 1 G Z i X  

Lessee 1 
S t a t e  

. Lessee 

S ta te '  

'rOTAL I 1 
COPPER - ; OLY CS::CE:riiUTtS 

I 

Lessee I I 

1 I 

S t a t e  I I I 

Lessee I I I 
s t a t e  I 1 1 
TOTAL 1 I 

4. V A L U E S  I?: CC::CL:;T.?-\TZS1 CI:VTE!iT - WLLAHS 
CGP?KK 5 ?!OLY s SI1,VER S OTHER J 

TOT IL I 1 I 

CROSS NTAL U.WLLARS - ALL tltTALS 

Lassee PXCES USED; Copper 

S ta te  . Holy 

TOTAL 
S i l v e r  - 

i Other 

CERTTFTCATTON: 
I hereby c c r c i f v  undcr pena l ty  o f  per furn .  t h a t  t h e  in fornu t ion  contained h e r e i n  is 
to the bes t  of my knovl;dge and b e i i e ?  t k e ,  c o r r e c t  and complete. 

Signature T i t l e  

VII-2 



A P P E N D I X  V I I I  

A R I Z O N A  L E G I S L A T I V E  C O U N C I L  MEMORANDUM 
MARCH 21, 1980 



TO: Douglas R. Norton 
Auditor General 

APPENDIX VIII 

March 21, 1980 

FROM: Arizona Legislative Council 

RE: Request for Research and Statutory Interpretation (0-80-12) 

This is in response t o  a request submitted on your Behalf by Gerald A. 
Silva in a memo dated March 10, 1980. No input was received from the office of 
the attorney general concerning this request. 

FACT 

Enclosure # l  s ta tes  in pertinent part: 

4. The lessee agrees t o  pay all royalties under this lease t o  
t he  State  Land Commissioner within twenty (20) days a f te r  t he  
close of each month within which the minerals were extracted; 
such payments will be accompanied by a sworn s ta tement  on forms 
furnished by the Department. (Emphasis added.) 

Enclosures 8 2  and #3 a re  copies of royalty payment support da t a  supplied t o  t h e  
s t a t e  land department from two mines, Co. 1 and Co. 2. Please note  tha t  
enclosure X2 (Co. 1) consists of two s t a t e  forms (2/3 and 313). Enclosare #3, on 
the other hand, consists of only one s t a t e  form (213). 

QUESTIONS PRESENTED: 

1. Is Co. 2 in violation of i ts lease agreement by not using the  forms furnished 
by the  s t a t e  land department? 

Without the use of the Enclosure #2 (313) form, the s t a t e  land department 
cannot determine the ounces of silver taken from s t a t e  lands. For example, 
refer  to  the Enclosme #2 (313) form which provides for specifying by Mill 
Heads the Dry Tons Assays for Cu%, Mo%, Ag oz. and then re fer  t o  the  
Enclosure #3 (313) da t a  which includes "Net sulfide copper - .642% and 
Molybdenite -- .03%." There is no reporting of silver assay per "dry tons 
ore treated." Can the s t a t e  land department demand the inclusion of such 
information? 

ANSWERS: 

1. Yes. 

2. Yes. 



1. Not stated in the fact situation but presumed by us is the fact that the 
state land department is furnishing to Co. 2 the form marked 313 in Enclosure # 2  
and completed by Co. 1. 

Enclosure $1 is the mineral lease. Reading the mineral lease a s  a whole, 
i t  is apparent that the state land department contemplated the need for 
reporting by the lessee as to the amount of minerals, ores and other substances 
removed from the leased lands to ensure proper payment of the royalties 
required. The lease provision quoted in question 1 clearly indicates that more 
than one form will be required. The language is plain and consequently requires 
no application of rules of construction. Had the department not intended 
reporting requirements, the lease would have provided only for payment of 
royalties or, a t  most, payment accompanied by a sworn statement. 

The significance of furnishing forms is appare~t .  Furnishing forms for 
recording information results in more simple, consistent administration and 
record keeping. Further, requiring that certain forms be used ensures that  
specific information is provided. The example in your second question illustrates 
this point. 

The lessee would be in violation of the lease terms if the lessee was not 
completing all of the forms provided by the department. 

2. Another lease provision provides in part: 

13. This lease is made and accepted subject to existing law (I 
and any laws hereafter enacted, also to the regulations relative to 
such leases heretofore or hereafter prescribed by the lessor; . . . 
Currently specific records and reports are required of mineral lessees by 

the state land department's rules and regulations. A.C.R.R. R12-5-706 provides 
in pertinent part: 

A. Annual lease report. An annual report shall be 
submitted by the lessee of each mineral claim showing any and all 
work performed, improvements made, the cost thereof, and such 
other information as the Commissioner may require. The 
report . . . shall be in such form as the Commissioner may 
presaibe. 

B. Monthly production report. A monthly report of 
production shall be submitted by the lessee of each mineral 
claim . . . . The report shall be in such form as the Commissioner 
may presaibe and shall contain such information as the 
Commissioner may require, including, but not limited to, 
information regarding amounts of mineral extracted, use, or sold, 
the costs of shipping and processing, and the monetary returns 
therefrom. 

C. Records. Each lessee of a mineral claim shall make and 
keep appropriate books and records covering the mining, shipping, 



processing and selling of mineral from the claim. The 
Commissioner or his representative shall have the right a t  all times 
during the existence of each lease of a mineral claim, and for six 
months thereafter, to make such reasonable examination of such 
books, records or other material as may be necessary to obtain 
information desired. 

Under the cited lease provision the lessee is subject to current rules and 
regulations of the s ta te  land department, the lessor. The cited regulation is 
clearly stated. The state land commissioner may require that certain 
information is provided by the lessee in the monthly production report. In 
addition, the lessee is required to keep certain books and records, and the s ta te  
land commissioner or a representative has the right to  seek desired information 
by inspecting those books and records of the lessee. Further, a specific provision 
of the lease requires the lessee to keep an accurate account of the mining 
operation and authorizes inspection of the lessee's books of account by the 
commissioner and department representatives. The language of the lease 
provision and the regulation is nearly identical so the lease provision is not 
quoted here. 

The statutes, the lease and the department's regulations do not restrict 
the type of information which the commissioner is authorized to obtain apart 
from the fact that the information must relate to the leased "mineral claim". 
(See A.C.R.R. R12-5-706, subsection C.) 

A.C.R.R. R12-5-706, subsection B specifically permits the s ta te  land 
commissioner to require the lessee's monthly production report to include the 
general information specified. No exclusions are stated and that fact  is 
emphasized by the use of the phrase "but not limited ton. 

A.C.R.R. R12-5-706, subsection C and the lease provision (number 6 on 
page 2 of the lease) indicate that the lessee must keep records covering certain 
aspects of the mineral claim and the commissioner is authorized to inspect those 
records to obtain desired information. 

The information specified in the example stated in your second question 
("silver assay per 'dry tons ore treated.' ") is within the information which the 
state land commissioner is permitted to obtain from the lessee. 

cc: Gerald A. Silva 
Perf or mance Audit Manager 



A P P E N D I X  I X  

T A B L E  O F  G R A Z I N G  F E E S  P E R  A N I M A L  U N I T  MONTH (AUM) 
AND AVERAGE CARRYING CAPACITY OF STATE LANDS FOR 

S T A T E S  W H I C H  O F F E R  G R A Z I N G  L E A S E S  



APPENDIX IX 

S t a t e s  

TABLE OF G R A Z I N G  FEES PER ANIMAL UNIT MONTH (AUM) 
A N D  AVERAGE C A R R Y I N G  CAPACITY OF STATE LANDS FOR 

ALL STATES W H I C H  OFFER G R A Z I N G  LEASES 

Alaska 
A R I Z O N A  
C a l i f o r n i a  
Colorado 
Hawaii 
Idaho  
I l l i n o i s  
Kentucky 
Minnesota 
Missour i  
Montana 
Nebraska 
New Hampshire 
New Mexico 
North Dakota 
Oklahoma 
Oregon 
Sou th  Dakota 
Texas 
Utah 
Washing t o n  
Wyoming 

Grazing 
Fee Per Annum 

2.00 ( e s t i m a t e d )  
91 

1.89 
3.00 
3.33 
3.50 ( a v e r a g e )  

N / R  
2.50 ( a v e r a g e  b i d )  

* 
4.50 ( a v e r a g e )  
3.64 

12.00 * * 
1.60 
2.65 
7.41 
2.50 
3.73 
4.50 
1.89 
3.25 
1.45 

Average Per  Acre 
Car ry ing  Capac i ty  

24+ 
7 
20-24 
15-19 
Unknown 
5 -9 
24+ 
Unknown 
Unknown 
24+ 
10-14 
1-4 * * 
10-14 
13-15 
Unknown 
24+ 
24+ 
20-24 
10-14 
10-14 
10-14 

* Grazing f e e  i s  5% o f  a p p r a i s e d  v a l u e  o f  l e a s e d  l and .  
** Amount o f  l e a s e  f e e  s e t  by a r e a ;  c a r r y i n g  c a p a c i t y  i s  s e t  a n n u a l l y  

by coun ty  a g r i c u l t u r a l  a g e n t .  
*** Lease amount s e t  by s e a l e d  b id .  
N / R  No response .  





APPENDIX X 

GLOSSARY OF TERMS 
PERTINENT TO G R A Z I N G  

Beef P r i c e  Index (BPI)  
An i n d e x  o f  t h e  weighted a v e r a g e  a n n u a l  p r i c e  f o r  beef c a t t l e ,  exc lud ing  
c a l v e s ,  f o r  e l e v e n  w e s t e r n  s t a t e s  as compared w i t h  a  s p e c i f i c  b a s e  pe r iod  
e q u a l  t o  100. 

Environmental  Assessment 
I n c l u d e s  c o s t s  o f  p r e p a r i n g  and reviewing a n  env i ronmenta l  a s sessment  
r e p o r t ,  i n c l u d i n g  t e c h n i c a l  r ev iew,  r e g a r d l e s s  o f  e x p e r t i s e  o r  s k i l l s  
i n p u t .  

Fences 
I n c l u d e s  c o s t  o f  f e n c e s  t o  c o n t r o l  movement a n d / o r  d i s t r i b u t i o n  o f  
a n i m a l s ,  and t o  p r o t e c t  s e e d l i n g s ,  p l a n t a t i o n s ,  s t u d y  p l o t s  o r  s i m i l a r  
s i t e s .  

Forage Value Index (FVI) 
A d e r i v e d  i n d e x  o f  t h e  r e l a t i v e  change i n  t h e  p r e v i o u s  y e a r ' s  a v e r a g e  
monthly r a t e  p e r  head f o r  p a s t u r i n g  c a t t l e  on p r i v a t e l y  owned l and  i n  
e l e v e n  w e s t e r n  s t a t e s ,  u s i n g  t h e  b a s e  pe r iod  o f  1964-68 e q u a l s  100 ($3.65 
p e r  A U M ) .  A s  a n  example, f o r  1974,  t h e  1973 a v e r a g e  monthly r a t e  p e r  head 
f o r  p a s t u r i n g  c a t t l e  on p r i v a t e l y  owned l a n d s  was $4.57 p e r  AUM;  
t h e r e f o r e ,  $4.57 d i v i d e d  by $3.65 ( b a s e )  produces  a  Forage Value Index of  
125. 

Grazing Management 
I n c l u d e s  c o s t s  o f  d i s c h a r g i n g  t h e  BLM1s r e s p o n s i b i l i t i e s  r e l a t i n g  t o  
l i v e s t o c k  u s e  and management under  t h e  T a y l o r  Grazing Act o f  1934 and t h e  
F e d e r a l  Land P o l i c y  and Management Act o f  1976. 

Maintenance:  

Fences  
I n c l u d e s  c o s t s  and t i m e  s p e n t  on maintenance o f  f e n c e s ,  e n c l o s u r e s  and 
e x c l o s u r e s .  

Land and V e g e t a t i v e  Treatment  
I n c l u d e s  c o s t s  and t i m e  s p e n t  on maintenance o f  v e g e t a t i v e  m a n i p u l a t i o n  
and l and  t r e a t m e n t s  such  a s  p l a n t  c o n t r o l  p r o j e c t s ,  s e e d i n g s  o r  w a t e r  
t i l l a g e  p r o j e c t s .  I n c l u d e s  such  i t e m s  a s  brush/hardwood c o n t r o l  and 
g r a s s  c o n t r o l .  



Maintenance:  ( C o n t l d )  

M a n ~ e m e n t  F a c i l i t i e s  
I n c l u d e s  c o s t s  and t i m e  s p e n t  on maintenance o f  management f a c i l i t i e s ,  
e.g . , c a t t l e g u a r d s ,  a n t e l o p e  p a s s e s ,  a r c h e o l o g i c a l  s i t e s ,  a i r  and wa te r  
moni to r ing  s t a t i o n s .  

Water F a c i l i t i e s  
I n c l u d e s  c o s t s  and time s p e n t  on maintenance o f  wa te r  f a c i l i t i e s  such  a s  
w e l l s ,  s p r i n g s  and w a t e r  c o n t r o l  s t r u c t u r e s .  

Management F a c i l i t i e s  
I n c l u d e s  such  work a s  c a t t l e g u a r d s ,  an imal  p a s s e s ,  c u l t u r a l  r e s o u r c e  o r  
r u i n  s t a b i l i z a t i o n ,  s t o c k  t r a i l s ,  w a t e r  moni to r ing  s t a t i o n s ,  g a b i o n s ,  
spawning g r a v e l  p lacement ,  f i s h  b a r r i e r s  and w a t e r  d i v e r s i o n s .  Use w i t h  
a p p r o p r i a t e  s u b a c t i v i t i e s  l e n d s  s p e c i f i c i t y  t o  job.  

P r i c e s  Paid Index  ( P P I )  
An i n d e x  o f  p r i c e s  pa id  by f a r m e r s  f o r  commodities and s e r v i c e s ,  i n t e r e s t ,  
t a x e s  and farm wages a s  c o l l e c t e d  and pub l i shed  by t h e  S t a t i s t i c a l  
Repor t ing  S e r v i c e  i n  A g r i c u l t u r a l  P r i c e s ,  a s  compared t o  a s p e c i f i c  base  
pe r iod  e q u a l  t o  100. 

P r o j e c t  Survey and Design 
I n c l u d e s  c o s t s  o f  work l a y o u t ,  f i n a l  s u r v e y ,  d e s i g n ,  d r a f t i n g  p l a n s  and 
p r o f i l e s ,  a c q u i s i t i o n  o f  p e r m i t s  and d e s i g n  review o f  f a c i l i t a t i n g  
p r o j e c t s ,  e .g . ,  f e n c e s ,  b r i d g e s  and c u l v e r t s ,  and o f  c o n s t r u c t i o n  p r o j e c t s  
such  a s  b u i l d i n g s  and roads .  I n c l u d e s  s i t e - s p e c i f i c  f i e l d  s u r v e y s  t o  
a c q u i r e  d a t a  n e c e s s a r y  f o r  f i n a l  d e s i g n ;  d o e s  n o t  i n c l u d e  g e n e r a l  
r econna i sance  and p r e l i m i n a r y  r o u t e  o r  s i t e  a n a l y s i s  which may o r  may n o t  
r e s u l t  i n  a  s p e c i f i c  p r o j e c t .  

S t u d i e s  and Research 
I n c l u d e s  c o s t s  and t i m e  s p e n t  i n  p l a n n i n g ,  i n i t i a t i n g ,  c o n d u c t i n g ,  
a d m i n i s t e r i n g  o r  r ev iewing  t o p i c a l  o r  s i t e - s p e c i f i c  s t u d y  and r e s e a r c h  
e f f o r t s  whether  c o n t r a c t e d  o r  prepared inhouse .  I n c l u d e s  work such  as u s e  
s t u d i e s  ( e. g .  , r e c r e a t i o n  o r  f o r a g e ) ,  f e a s i b i l i t y  s t u d i e s  f o r  
te lecommunicat ions  a s  w e l l  a s  r e s e a r c h  work. Also i n c l u d e s  c o s t  o f  
a c t i o n s  r e l a t i n g  t o  env i ronmenta l  s t u d i e s .  Does n o t  i n c l u d e  s t u d i e s  t o  
e v a l u a t e  a n  a c t i v i t y  o r  e x t e n s i v e  i n v e n t o r i e s  such  a s  f o r e s t  i n v e n t o r y .  

V e g e t a t i o n  Manipu la t ion  
I n c l u d e s  c o s t s  o f  a l l  r e v e g e t a t i o n  p r o j e c t s  r e g a r d l e s s  o f  t echno logy  
a p p l i e d ,  e.g. , s e e d i n g ,  hand-p lan t ing ,  s p r a y i n g  p r e s c r i b e d  f i r e ,  plowing 
and c h a i n i n g ,  i f  o b j e c t i v e s  a r e  t o  change compos i t ion  o r  c h a r a c t e r i s t i c  of  
v e g e t a t i v e  s t a n d s .  Also  i n c l u d e s  c o n t r a c t  p l a n n i n g ,  p r e p a r a t i o n ,  and 
a d m i n i s t r a t i o n  and t i m e  s p e n t  a c q u i r i n g  seed and s e e d l i n g s .  Does n o t  
i n c l u d e  s i t e  t r e a t m e n t  t o  p r o t e c t  s e e d l i n g s  o r  f o r  o t h e r  purposes  if t h e  
t r e a t m e n t  i s  done a s  a  s e p a r a t e  job. Does no t  i n c l u d e  c o s t s  o f  
c o n t r o l l i n g  noxious  weeds. 



Water F a c i l i t i e s  
I n c l u d e s  c o s t s  o f  i n s t a l l i n g  f a c i l i t i e s  t o  d e v e l o p  a  s o u r c e  o f  w a t e r ,  
e .g . ,  s p r i n g s ,  w e l l s  and r e s e r v o i r s  o r  f a c i l i t i e s  f o r  purposes  of  
c o n t r o l l i n g  f lood  and sediment  damage, o r  improving,  g u i d i n g ,  o r  
c o n t r o l l i n g  s t r e a m  flow. Use w i t h  a p p r o p r i a t e  s u b a c t i v i t i e s  d e n o t e s  
purpose  o f  f a c i l i t y .  

Water R igh t  A c q u i s i t i o n  
I n c l u d e s  c o s t s  o f  a c q u i r i n g  w a t e r  p e r m i t s  f o r  u s e  o f  w a t e r  i n  Bureau 
programs, r e g a r d l e s s  o f  i s s u i n g  a u t h o r i t y ,  e .g. ,  S t a t e  government o r  Corps 
o f  Eng ineers .  
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APPENDIX XI 

May 25, 1980 

TO: Douglas R. Yorton 
Acldi tor General  

FROM: Arizona Legislative Council  

R E: Request for Xesearch and  S ta tu to ry  Interpreta t ion (0-80-21) 

This is in response t o  a reques t  submi t t ed  on your behalf by Gerald A. Silva in a 
memo dated May 13, 1980. No input  was received f rom t h e  a t to rney  general  concerning 
th is  request. 

FACT SITUATION: 

Arizona Revised S t a t u t e s  sect ions  37-501 and 37-502 define t respasses  on s t a t e  
land and establish penalt ies for  commi t t ing  t respasses  on s t a t e  land. 

The  s t a t e  land depar tment  has  t h e  author i ty  t o  enforce  t h e  s t a t u t e s  re la t ing  t o  
trespasses on s ta te  lands. However, t h e  s t a t u t e s  do not  appear  t o  specifically require  t h a t  
t h e  s t a t e  land depar tment  inves t iga te  and resolve instances of trespass on s t a t e  lands. 

The s t a t e  land depar tment  is presently investigating t h e  removal of na t ive  p lan t s  
b f rom s t a t e  lands. A.R.S. sect ion 37-501 does n o t  have any specif ic  s t a t e m e n t  regarding 

removal of native plants frorn s t a t e  lands. 

QUESTIONS PZESENTED: 

D 
1. Is the  s t a t e  land depar tment  specifically required t o  investigate and 

resolve instances of t respasses  on state lands? 

2. Is the  s t a t e  land depar tment  required t o  invest igate  and resolve 
trespass cases ' in which nat ive  plants a r e  removed f rom s t a t e  lands? 

ANSWERS: 

1. No. 

2. No, see  discussion. 

I) 
DISCUSSION: 

1. A.R.S. section 37-102, subsection A provides that :  

A. There shall be a s t a t e  land depar tment ,  which shall administer  a l l  . 
laws relating t o  lands owned by, belonging to,  and under t h e  control  of t h e  
s ta te .  

A.R.S. section 37-132, subsection A, paragraph 1 provides that:  



A. T h e  s t a t e  land cornmissioner  shall: 

1. Exerc ise  and p e r f o r m  a l l  powers  and  du t i e s  v e s t e d  in o r  i .nposed  
upon t h e  s t a t e  land  d e p a r t m e n t ,  and  p re sc r ibe  such  ru l e s  and  r e g u l a ~ i o n s  as 
a r e  necessary  t o  d i scha rge  t h o s e  duties .  

T h e r e  is n o  l a w  which spec i f ica l ly  imposes  a d u t y  upon t h e  d e p a r t m e n t  t o  
i n v s s t l g a t e  a n d  resolve c a s e s  of t r e spass  upon s t a t e  lands. However ,  A.R.S. s e c t i o n  
37-211, subsec t ion  A, pa rag raph  4 does  provide  t h a t :  

A. T h e  state l and  commiss ioner  may c o n d l ~ c t  inves t iga t ions  a n d  
e spe r i rnen t s  on t h e  lands  of t h e  s t a t e  to: 

4. O b t a i n  o t h e r  i n fo rma t ion  a n d  d a t a  which will  a i d  in t h e  leasing,  
s a l e  and  admin i s t r a t ion  of l ands  belonging t o  the  state. (Emphasis  added.) 

In addition, A.R.S. s ec t ion  37-132, subsec t ion  B provides  tha t :  

8. T h e  commiss ioner  may t a k e  ev idence  r e l a t i n g  to ,  a n d  r equ i r e  
of t h e  various coun ty  of f icers ,  i n fo rma t ion  upon a n y  m a t t e r  which h e  has  
t h e  power  t o  i nves t iga t e  o r  de t e rmine .  (Emphasis  added.) 

I t  m a y  also b e  a rgued  t h a t  A.R.S. s ec t ion  37-211 d o e s  not  provide  f o r  a g e n e r a l  
g r a n t  o f  au tho r i ty  t o  t h e  state land  d e p a r t m e n t  t o  c o n d u c t  inves t iga t ions ,  bu t  i s  l i m i t e d  t o  
t h e  c lass i f ica t ion  a n d  appra isa l  of  state lands. (See A.R.S. T i t l e  37, c h a p t e r  2, a r t i c l e  2.) 

You m a y  wish t o  r e c o m m e n d  t h a t  t h e  s t a t u t e s  b e  a m e n d e d  t o  p rov ide  t h a t  t h e  
state land  d e p a r t m e n t  and  t h e  state land commiss ioner  a r e  requi red  t o  c o n d u c t  
inves t iga t ions  regarding s t a t e  lands  under c e r t a i n  c i r cums tances ,  a n d  a r e  spec i f ica l iy  
requi red  t o  conduc t  inves t iga t ions  a n d  resolve  c a s e s  of t r e spass  upon s t a t e  lands. 

2. As was  s t a t e d  in  point  1, t h e r e  is no  law which spec i f ica l ly  imposes  a du ty  upon 
t h e  s t a t e  land d e p a r t m e n t  t o  i nves t iga t e  and  resolve  c a s e s  of  t r e spass  upon s t a t e  lands,  
including c a s e s  in which na t ive  p l an t s  a r e  r e m o v e d  f r o m  s t a t e  lands. In addi t ion ,  A.R.S. 
s ec t ion  37-501 a n d  o t h e r  provisions of A.R.S. T i t l e  37  d o  n o t  spec i f ica l ly  r e f e r  t o  
removals  of na t ive  p lants  f r o m  state lands. The re fo re ,  t h e  ques t ion  which a p p e a r s  t o  
requi re  an answer  i s  whe the r  t h e  state land d e p a r t m e n t  i s  au tho r i zed  or  h a s  t h e  power  t o  
i nves t iga t e  ca ses  which involve t h e  r emova l  of n a t i v e  p l a n t s  f r o m  s t a t e  lands. A 
resolut ion of this ques t ion  requi res  a r ev iew of t h e  s t a t u t e s  r e l a t ing  t o  t h e  powers  and  
dut ies  of t h e  s t a t e  land depar t lment  a n d  t h e  commiss ion  of a g r i c u l t u r e  a n d  ha r t i cu l tu re .  

A.R.S. s ec t ion  37-102 sets f o r t h  t h e  overa l l  responsibi l i ty of t h e  s t a t e  land 
d e p a r t m e n t  fo r  adrn in is t ra t ion  of s t a t e  lands  a n d  g r a n t s  i t  t h e  b road  a u t h o r i t y  t o  
admin i s t e r  al l  laws r e l a t ing  t o  s t a t e  lands. In addit ion,  t h e  d e p a r t m e n t  m a y  r e q u e s t  t h e  
a t t o r n e y  genera l  o r  a coun ty  a t t o r n e y  t o  i n i t i a t e  civi l  a n d  c r imina l  a c t i o n s  t o  p r o t e c t  t h e  
i n t e r e s t  o f  t h e  s t a t e  in lands,  o r  t h e i r  proceeds ,  within t h e  s t a t e .  (See Ar izona  Legis la t ive  
Council Llemorandurn (Q-50-9.) 

A.R.S. sec t ion  37-502, subsec t ion  D provides  that :  

D. T h e  s t a t e  land d e p a r t m e n t  rnay also, w i thou t  lega l  process ,  s e i z e  
a n d  t a k e  arly p roduc t  o r  p rope r ty  unlawfully seve red  f r o m  t h e  land  whe the r  



i t  has  been  r emoved  frorn t h e  land o r  no t ,  a n d  rnay dispose of  t h e  p roduc t  o r  
p rope r ty  s o  se i zed  in t h e  manner  p re sc r ibed  by law for  disposing of p r o d l ~ c t s  
of s t a t e  lands. 

The re fo re ,  t h e  d e p a r t m e n t  may  s e i z e  n a t i v e  p l s n t s  unlawfully s e v e r e d  frorn s t a t e  lands,  
whe thz r  t hey  have  bzen  re ,noved f r o m  t h e  land  o r  no t ,  wi thout  lega l  process.  In addi t ion ,  
A.R.S. s ec t ion  37-211, subsec t ion  A, pa rag raph  4 appa ren t ly  a u t h o r i z e s  t h e  s t a t e  land 
commiss ioner  t o  conduc t  inves t ig3t ions  r egs rd ing  cases in  which  n a t i v e  p l a n t s  a r e  
unlawfully seve red  f r o m  s t a t e  lands. 

D A.R.S. T i t l e  3, c h a p t e r  6 spec i f ica l ly  provides  fo r  t h e  p ro t ec t ion  of n a t i v e  Ar izona  
plants .  No  person  m a y  lawfully t a k e ,  t r a n s p o r t  o r  possess  a n a t i v e  ? l an t  wi thout  obta in ing  
a p e r m i t  and  a n y  requi red  wood r ece ip t s  o r  t a g s  and  sea l s  frorn t h e  commiss ion  of 
ag r i cu l tu re  and  hor t icu l ture .  The  commiss ion  of a g r i c u l t u r e  a n d  ho r t i cu l tu re  i s  a u t h o r i z e d  
t o  m a k e  necessa ry  ru les  and  regula t ions  t o  e n f o r c e  t h e  provisions of c h a p t e r  6. (A.R.S. 
s e c t i o n  3-902, subsec t ion  E.) 

B 
An analagous  s i t ua t ion  regard ing  t h e  state l and  d e p a r t m e n t  and  t h e  g a m e  a n d  f i sh  

commiss ion  w a s  examined  by t h e  d e p a r t m e n t  of  l a w  a n d  discussed i n  76 Op. A t ty .  Gen.  4 
(1976). T h e  ques t ion  was, " / i i h i c h  agency  m a k e s  &nd e n f o r c e s  decisions on ques t ions  of 
acces s  - /by hun te r s  a n d  f i shermen7 - as t h e y  arise?" T h e  a t t o r n e y  g e n e r a l  s t a t e d  t h a t :  

Both  t h e  Land D e p a r t m e n t  and  G a m e  and  Fish  Commiss ion  h a v e  full  
g r a n t s  of ru le-making power  inc iden t  t o  t h e i r  s t a t u t o r y  au tho r i ty .  Each h a s  
sanc t ions  fo r  violat ions of i t s  l aws  a n d  regulat ions.  E a c h  agency  cou ld  
p:esu.mably g o  t o  c o u r t  on i t s  own in i t i a t i ve  t o  e n f o r c e  a val idly m a d e  r u l e  
o r  regula t ion  r e l a t ing  t o  access. Flowever, a n y  un i l a t e ra l  guidel ines o r  
a t t e m p t s  at e n f o r c e m e n t  would probably c r e a t e  confus ion  a n d  t e n d  t o  get 
t h e  c o u r t s  enmeshed  in admin i s t r a t ive  decision making. Indeed,  i t  m a y  be 
t h a t  a c o u r t  would u l t ima te ly  f ind  l eg i s l a t ive  i n t e n t  t o  v e s t  a u t h o r i t y  on  
ques t ions  of  a c c e s s  exclusively in  one  of  t h e  t w o  agencies.  . . . 

In our  view, however,  t h e  b e s t  a p p r o a c h  t o  i n t e r a g e n c y  con t ro l  of  
h u n t e r  a c c e s s  is sugges ted  by t h e  provisions of t h e  Wildlife H a b i t a t  
P r o t e c t i o n  A c t ,  A.R.S. s ec t ion  17-451, e n a c t e d  by t h e  Leg i s l a tu re  in  1972 t o  
g i v e  t h e  G a m e  and Fish  Commiss ion  a u t h o r i t y  t o  c lose  public  lands  to 
vehicular  access upon a finding of d a m a g e  t o  wildl ife  o r  wi ld l i fe  
hab i t a t .  . . . 

T h e  c l e a r  impor t  of t h i s  s t a t u t e  i s  t h a t  t h e  G a m e  and  F i sh  
Comrnission i s  t h e  l ead  agency c h a r g e d  w i t h  mak ing  t h e  necessa ry  f a c t u a l  
de t e rmina t ions  and  in i t i a t i ng  t h e  c losu re  o r d e r  "with t h e  c o n c u r r e n c e  of t h e  
land  managernent  agency  invo lved .  . . .I1. . . 

Concededly ,  t h e  U'ildlife H a b i t a t  P r o t e c t i o n  A c t  app l i e s  only t o  
c losures ,  and  no t  t o  t h e  gene ra l  problem of h u n t e r  access .  Nonetheless ,  i n  
t h e  absence  o f  spec i f i c  leg is la t ive  d i rec t ion ,  w e  be l ieve  t h a t  t h e  i n t e r a g e n c y  
p rocedure  set f o r t h  the re in  c o n s t i t u t e s  b o t h  t h e  m o s t  p r a c t i c a l  app roach  to  
access con t ro l  and  t h e  bes t  approximat ion  o f  w h a t  t h e  Leg i s l a tu re  might  d o  
if ac tua l ly  conf ron ted  with t h e  problem. 

In conclusion,  w e  be l ieve  t h a t  ques t ions  of hun te r  a c c e s s  should in t h e  
f i r s t  i n s t a n c e  b e  r e f e r r e d  t o  t h e  G a m e  a n d  Fish Commiss ion  which should 
i n i t i a t e  solut ions,  recognizing t h a t  t h e  c o n c u r r e n c e  of t h e  Land  D e p a r t m e n t  
will be  necessa ry  t o  imp lemen t  them.  T h e  adop t ion  of joint regula t ions  by 



both agenc ie s  s e t t i n g  o u t  gene ra l  a c c e s s  s t anda rds  and  t h e  procedura l  ineans  
of e n f o r c e m e n t  ivotlid, in  our  vicw, be t h e  m a s t  e f f e c t i v e  rnethod of  
achieving t h e s e  resulrs.  

I t  is d i f f icu l t  t o  s p e c u l a t e  how t h e  a t t o r n e y  genera l  o r  t h e  c o u r t s  would resolve  
po ten t i a l  jur isdict ional  con f l i c t s  b e t w e e n  t h e  state land d e p a r t m e n t  and t h e  commiss ion  
of agr icu l ture  and  hor t icu l ture .  You m a y  wish t o  r ecommend  t h a t  t h e  s t a t u t e s  b e  
a m e n d e d  t o  c l a r i fy  t h e  powers  and  du t i e s  of t h e  d e p a r t m e n t  a n d  t h e  commiss ion  a n d  
in t en t  of  t h e  leg is la ture .  

CONCLUSION: 

1. T h e r e  is n o  Iaw ~ v h i c h  spec i f i ca l ly  imposes  a du ty  upon t h e  state land 
d e p a r t m e n t  t o  i nves t iga t e  a n d  resolve  c a s e s  of  t r e s p a s s  upon s t a t e  lands. 

2. The  state land d e p a r t m e n t  may ,  b u t  is n o t  requi red  t o ,  i nves t iga t e  a n d  r e so lve  
c a s e s  of t respass  in which n a t i v e  p l an t s  a r e  r e m o v e d  froin state lands. However ,  t h e  
exe rc i se  of i t s  a u t h o r i t y  m a y  r e s u l t  in  a c o n f l i c t  w i t h  t h e  e n f o r c e m e n t  of t h e  l a w  r e l a t i n g  
t o  na t ive  p lants  by t h e  commiss ion  of a g r i c u l t u r e  a n d  hor t icu l ture .  

cc: Gera ld  A. Si lva 
Pe r fo rmance  Audi t  Manage r  
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APPENDIX XI11 

February 22, 1980 

- 
TO: Douglas R. Norton, Auditor General 

FROM: Arizona Legislative Council 

RE: Request for  Research and Statutcry h te rpre ta t imi  (0-80-5) 

This is in response to a request submitted on your behalf by Gerald A. Silva in a 
- memo dated February 8, 1980. .No input was received from the Attorney General 

concerning this request. 

FACT SITUATION: 

The s ta te  land department derives i ts enforcement powers for trespasses on s t a t e  
lands from h i z o n a  Revised Statutes sections 37-501 and 37-502. 

QUESTIONS PRESENTED: 

1. What aceim can the land depaxtment t a k e 3 0  eato~e;e the trespass 
provisions of the statute? 

2. What actions caa OP must the  county officers take to  enforce the 
trespass provisions of the s tatute? 

3. What a f o r c e m e n t  powers do other s t a t e  regulatory agencies have 
availab!e to f crce compliance with the s ta te  s ta tutes? 

4. What is the s ta tu te  of limitations, if any, regarding recovery of 
damages for trespass on s t a t e  lands? 

0 
DISCUSSION: 

1. Arizona Revised Statutes section 37-102, subsections A and. C .provides that: 

A. There shall be a s ta te  land department, which shall administer all 
laws relating to lands owned by, belonging to, and under the  control of the 
state. 

C. The department may, in the name of the s tate ,  commence, 
prosecute and defend all actions and proceedings to  protect  the  interest  of 
the s t a t e  in lands witbin the s ta te  or the proceeds thereof. Actions shall be  
commenced and prosecuted a t  the request of the  department  by the  
at torney general, a county attorney, or a special counsel under the  direction 
of the attorney general, 



In addition, Arizona Revised Statutes section 37-502, subsections A and D provides that: 

-L Whoever commits any trespass upon s ta te  lands as defined by 
section 37-501 is also liable in a civil action brought in the  name of the 
state  in the county in which the trespass was committed, for three times the  
amount of the damage caused by the trespass, if the trespass was wilful, but 
for single dam ages only if casual or involuntary. 

D. The state  land department may also, without legal process, seize 
and take any product or property unlawfully severed from the land whether 
i t  has been removed from the land or not, and may dispose of the prctduct or  
property so seized in the manner prescribed by law for disposing of ~ r o u u c t s  
of s ta te  lands. 

Therefore, the s ta te  land department may seize products or property udawflllly severed 
from s ta te  lands without legal process. In addition, i t  may requesi the attorney general or 
a county attorney to initiate civil and criminal actions to enferce 'she Frovisions of 
Arizona Revised Statutes sections 37-501, 37-502 and 13-1502 through 13-1304. 

Arizona Revised Statutes sectian 37-501 provides that: 

A person is g d t y  of a class 2 misdemeanor who: 

1. Knowingly commits a trespass upon state lands, either by cutting 
down or destroying timber or wood standing or growing thereon, or by 

.. - .  carrying away timber or wood therefrom, or by mowing, cutting, or- - 
&moving hay or grass thereon or therefrom, or g a z i n g  livestock thereon, 
unless he has an application pending for leasing the lands or the lands are 
then leased to any other person. 

2. Knowingly extracts or removes oil, gas, coal, mineral, earth, rock, 
fertilizer or fossils of any Wnd or description therefrom. 

3. Knowingly without right injures or removes any bui.lding, fence or 
improvements on state  lands, or unlawfulIy occupies, plows or cultivates any 
of the lands. 

4. With criminal negligence exposes growing trees, shrubs or 
undergrowth standing on state  lands to danger or destruction by fire. 

The above statute penalizes criminal trespass upon state lands if i t  is joined with damage 
or removal of property, except that unlawfully occupying, plowing or cultivating state  
land is also a criminal trespass. Arizona Revised Statutes sections 13-1502 through 13- 
1504 prescribe the definitions and classifications of other criminal trespasses which may 
be  the basis for the initiation of a criminal proceeding by the s ta te  land department if 
-4rizona Revised Statutes section 37-501 does not suffice. (See Arizona Criminal Code 



Commission, Arizona Revised Criminal Code xiv (1975) and R. Gerber & J. Foreman, 
?uizonats Criminal Law: The Critical Need For Comprehensive Revision, 18 -biz. L.. Rev. 
90 (19761.) 

Arizona Revised Statutes sectian 37-502, subsection E prescribes that: 

E. The county officers of the several counties shall report to the  
department any trespass upon s ta te  lands which comes to their knowledge. 

In addition, as was stated in point 1, the  s t a t e  land department may request a county 
attorney to initiate civil, and criminal actions to protect the interests of the s t a t e  in i ts  
lands. 

All peace officers, i.e., " . . . any person vested by law with a duty to maintain 
public order and make arrests .  . . " (Arizona Revised Statutes section 13-105, paragraph 
20), may, without a warrant, arrest a person: 

D 
2. When he has probable cause to believe a misdemeanor has been 

committed in his presence and probable ca-e to believe the person to be 
arrested has committed the offense. 

4. When he has probable cause to believe a misdemeanor has been 
committed and probable cause to believe the person to be arrested has 
committed the offense. The person so arrested shall be released in 
conformity with the provisions of section 13-3903. 

rn k i i o n a  Revised Statutes sectian 13-3883.) 

Arizona Revised Statutes section f 1-441, subsection 4 paragraphs 1 and 2, specifically 
prescribes that the county sheriff shall: 

1. Preserve the peace. 

2. Arrest and take before the nearest magistrate for examination a l l .  
persons who attempt to commit or who have committed a public offense. 

Therefore, the county sheriff is required to arrest a person who commits a criminal 
trespass upon state lands; county officers are required to report a trespass upon s ta te  

I) lands to the state  land department; and the county attorney may be requested by the  state  
land department to initiate civil and criminal actions against a person who commits a 
criminal trespass upon state l a d s ,  

3. An examination of the enforcement powers and duties of.severa1 other s t a t e  
agencies disclosed that some have the power to issue citations to a person violating a 



provision of the s ta tu tes  which the agency has a duty to  enforce, and some may exercise 
the powers of peace officers with the  primary duty the  enforcement of s ta tu tes  which t h e  
agency has a duty to enforce. 

For example, -bizona Revised Statutes  section 2 3 4 1 5  provides that  if the director 
of the industrial commission, division of occupational sa fe ty  and health determines, 
following an inspection or investigation, that there is reasonable cause to believe tha t  a 
violation of safety and health standards and readat ions exists, he shall issue a citation to  
the employer. 

-4rizona Revised Statutes section 28-2307 provides that motor vehicle division 
investigators shall have " . . . the authority of peace officers throughout this s t a t e  and the  
power to administer oaths, acknowledge signatures anti serve any subpoena or other 
process." h addition, the authority to exercise the powers of peace officers is given 
to the game and fish department's game rangers and wildlife managers (Arizona Revised 
Statutes section 17-211), investigators employed by the at torney general or a county 
attorney (Arizona Kevised Statutes  section 41-192.03) and p=k ranger law enforcement 
officers employed by the s t a t e  parks board (Arizona Revised Statutes  section 41-511.09). 

4. The offenses defined in -4rizona Revised Statutes sections 37-501 and 13-1502 
through 13-1503 are declared to be misdemeanors, classified respectively as a class 2 
misdemeanor (see -?Frizona Revised Statutes section 13-602), a class 3 misdemeanor and a a 
class 2 misdemeanor. -In offense defined in  Arizona Revised Statutes  section 13-1504 is 
declared to be either a class 6 felony or a class 1 misdemeanor based upon how the  person 
commits the criminal trespass. The s ta tu te  of limitations for all misdemeanors is one 
year, and the s tatute  of limitations for  a class 6 felony is seven years (Arizona Revised 
Statutes section 13-107). The s t a t e  is subject to the s ta tu te  of limitations for a criminal 
?roc eeding against a person who commits a trespass. , a  

The general s ta tu te  of limitations for a civil action against a person who commits a 
trespass is two years (-Lrizona Revised Statutes section 12-542). However, the  s ta te  is not 
barred from commencing a civil action against a person who commits a trespass upon 
s tate  lands af ter  t v o  years a f te r  the  cause of action accrues (Arizona Revised Statutes  
section 12-310). 

CON CLUSION 

1. The s t a t e  land department may initiate civil and criminal actions to protect  t3e 
interests of the state. I t  may without legal process seize products or property unlawfully 
severed from s ta te  lands. 

2. The county sheriff is required to arrest  a person who commits a criminal 
trespass upon s ta te  lands. County officers are  required to  report a trespass apon s t a t e  . , 

lands to the s ta te  land department. The county attorney may be requested to initiate 
civil and criminal actions against a person who commits a criminal trespass upon s t a t e  

a 
!ands. 



3. Some state agencies are authorized to issue citations to a person violating a 
provision of the statutes which the agency has a duty to enforce, and some may exercise 
the powers of peace officers with the primary duty the enforcement of s tatutes which the 

m agency has a duty to enforce. 

4. The statute of limitatims for initiating.a criminal proceeding for most criminal 
trespasses is one year, and the state is subject to the statute of limitations. The state  is 
not barred by the statute of limitations f rom commencing a civil action against a person 
who commits a trespass upon state lands. 

B 

cc: Gerald A. Silva 
Performance Audit Manager 


